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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 3CO 

[FRL-3544-1] 

R!N 2050-AA75 

National Oil and Hazardous 
Substances Pollution Contingency 
Plan 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is today promulgating 
revisions to the National Oil and 
Hazardous Substances Pollution 
Contingency Plan (NCP). The Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) amends existing 
provisions of and adds major new 
authorities to the Comprehensive 
Environmental Response, 
Compensation. and Liability Act of 1980 
(CERCLA). Furthermore. SARA 
mandates t."tat the NCP be revised to 
reflect these amendments. Today's 
revisions to the NCP are intended to 
implement regulatory changes 
nece5sitated by SARA, as well as to 
clarify existing NCP language and to 
reorganize the NCP to coincide more 
accurately with the sequence of 
response actions. 
DATES: The final rule is effective April 9. 
1990. CERCLA section 305 provides for a 
legislative veto of regulations 
prcmulgated under CERCLA. Although 
INS v. Chadha, 462 U.S. 919, 103 S.Ct. 
2764 (1983), cast the validity of the 
legislative veto into question. EPA has 
transmitted a copy of this regulation to 
the Secretary of the Senate and the 
Clerk of the House of Representatives. If 
any action by Congress calls the 
effective date of this regulation into 
question. EPA will publish notice of 
clarification in the Federal Register. The 
incorporation by reference of certain 
publications listed in the regulation is 
approved by the Director of the Federal 
Register as of April 9, 1990. 
ADDRESSES: The official record for this 
rulemaking is located in the Superfund 
Docket. located in Room 2427 at the U.S. 
Environmental Protection Agency. 401 M 
Street, SW .• Washington. DC 20460, 
telephone number 1-202-382-3046. The 
record is available for inspection, by 
appointment only. between the hours of 
9:00 a.m. and 4:00 p.m., Monday through 
Friday, excluding legal holidays. As 
provided in 40 CFR part 2. a reasonable 
fee may be charged for copying services. 

FOR FURTMER INFORMATION CONTACT~ 
Tod Gold. Policy and Analysis Stuff, 
Office of Emergency and Remedial 
Response (05-240), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington. DC 20460. at 1-202-382-
2182, or the RCRA/Superfund Hotline at 
1-800--424--9346 (in Washington. DC. at 
1-202-382-3000). 
SUPPLEMENTARY INFOAM.\TIOI-C The 
contents of today's preamble are listed 
in the following outline: 
I. Introduction 
II. Respcmse to Comments on Each Subpart (a 

detailed index is set forth at the 
beginning of this section) 

III. Summary of Supporting Analy.!es 

I. Introduction 

Pursuant to section 105 of the 
Comprehensive Environmental 
Response, Compensation. and wability 
Act of 1980, Pub. L. No. 96-510 (CERCLA 
or Superfund or the Act), as amended by 
section 105 of the Superfund 
Amendments and Reauthorization Act 
of1986,Pub.L.No.99-499,and 
Executive Order (E.O.) No. 12580 (52 FR 
2923. January 29, 1987), the 
Environmental Protection Agency (EPA] • 
in consultation with the National 
Response Team, is today promulgating 
revisions to the National Oil and 
Hazardous Substances.Pollutian 
Contingency Plan (NCP). 40 CFR part 
300. Today's final rule is based on 
revisions proposed on December 21. 
1988 at 53 FR 51394; approximately 160 
commenters submitted specific 
comments on the Federal Register 
proposal, in writing as well as in 
testimony at four public hearings held in 
January 1989. Revisions to the NCP were 
last promulgated on November zo. 1985 
(50 FR 4i912]. 

For the reader's convenience and 
because the section numbers are being 
changed. EPA is reprinting the entire 
NCP, except for Appendix A 
(Uncontrolled Hazardous Waste Site 
Ranking System: A Users Manual), 
which is the subject of a separate 
rulemaking (see 53 FR 51962. December 
23, 1988); and Appendix B (Ndtional 
Priorities List), which undergoes 
frequent updates by rulemakings (see. 
e.g .• 54 FR 29820, July 14, 1989); and 
Appendix C (Revised Standard 
Dispersant Effectiveness and Toxicity 
Tests), far which only minor technical 
corrections were proposed. Also the 
"Procedures for Planning and 
Implementing Off-Site Response 
Actions," 40 CFR 300.440, is the subject 
of a separate rulemaking and is not 
included in this notice. See proposed 
rule. 53 FR 48218 (November 29. 1988)­
Those sections of the NCP that are 
merely being repeated in this rule for 

public convenience, but for which : 
changes were proposed or commer. 
solicited. are not the subject of th1~ 
rulemaking and are not subject to 
judicial review. 

All existing subparts of the NCP 
been revised and several new sub:­
have been added. Furthermore. be. 
the NCP has been reorganized. rna 
the existing subparts have been 
redesignated with a different letter 
reorganization of NCP subparts is . 
follows: 
Subpart A-Introduction 
Subpart B-Responsibility and Organi; 

for Response 
Subpart C-Pianning and Preparednes 
Subpart 0-0perationai Response Ph<. 

Oil Removal 
Subpart E-Hazardous Substance Res; 
Subpart F-State Involvement in Hazi! 

Substance Response 
Subpart G-Trustees for Natural Reso· 
Subpart H-Participation by Other Per 
Subpart !-Administrative Record for 

Selection of Response Action 
Subpart J-Use of Dispersants and Ott­

Chemicals 
Subpart K-Fedcral Facilities [Reservr 

Today's revisions to the NCP 
. encompass a broad and comprehc 

rulemaking to revise as we!! as 
restructure the NCP. The primary 
purpose of today's rule is to incor;. 
changes mandated by the Superfu: 
Amendments and Reauthorizatior. 
of 1986 (SARA) and to set forth Er 
approach for implementing SARA. 
SARA extensively revised existin 
provisions of and added new a uti­
to CERCLA. These changes to CE: 
necessitated revision of the NCP. · 
addition, EPA is making a numbe!' 
changes to the NCP based on EP:\ 
experience in managing t!le Supe~ 
program. . 

The preamble to the Decem~er 
1988 proposed revisions to the i\C 
provided detailed explanations oi 
changes to the existing (1985] NC 
preamble to today's rule consists 
of responses to comments receive 
the proposed revisions. Therefore 
preambles should be reviewed wr 
issues arise on the meaning or int 
today's rule. Unless directly 
contradicted or superseded by th: 
preamble or rule. the preamble to 
proposed rule reflects EPA's int2r 
promulgating today's revisions to 
NCP. 

The preamble to today's rule rc 
to the major comments received c 
proposed revisions, except as no~ 
the following paragraphs. In genf: 
separate discussion is provided f, 
proposed section on which comrr. 
were received; the discussions ar 
organized as follows: a descriptic 



Federal Register I Vol. 55, No. 45 I Thursday, March 8, 1990 I Rules and Regulations 8667 

the "existing (1985] rule" and/or 
"proposed rule" is provided to aid the 
reader in understanding today's 
revisions; a summary of the comments 
received on each proposed section, and 
EPA's response to the comments. is then 
set out under the heading "response to 
comments;" and revisions made to 
proposed rule language are then set out 
under the heading "final rule." Revisions 
to the proposed rule that are simply 
editorial or that do not reflect 
substantive changes may not be 
described under the heading "final rule." 
In addition, citations have been updated 
or corrected, where appropriate. 

More detailed explanations to 
comments received and responses to 
minor comments are set out in the 
"Support Document to the NCP," which 
is available to the public in the 
Superfund Docket, located in Room 2427 
at the U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460. 

A number of commenters on the 
proposal made statements relating to 
federal facilities, including suggestions 
for how subpart K of the NCP should 
address their concerns. Issues raised by 
commenters included the applicability 
of the NCP at non-NPL federal facilities. 
state involvement at federal facilities, 
the role of federal agencies as lead 
agency at their facilities, and the 
applicability of the removal time and 
dollar limits to removal actions at 
federal facilities. These are important 
issues that EPA is considering in the 
development of the proposed subpart K. 
which is the subject of a separate 
rulemaking. EPA will address these 
comments as well as additional 
comments received on the proposed 
subpart K in the preamble and support 
document to the final rule on subpart K. 

Subpart K will provide a roadmap to 
those requirements in the NCP that 
federal agencies must follow when 
conducting CERCLA response actions 
where either the release is on, or the 
sole source of the release is from. any 
facility or vessel under their jurisdiction, 
custody, or control, including vessels 
bare-boat chartered or operated. 

The preamble to the proposed NCP 
also announced that EPA was 
considering an expansion of the existing 
policy of deferring sites from inclusion 
.on the National Priorities List (such as 
sites subject to the corrective action 

. authorities of RCRA) to include deferral 
to other federal or state authorities, or 
CERCLA enforcement actions. A 
number of comments were received on 
this suggested policy expansion. EPA is 
still evaluating the issues raised by 
commenters and thus will not decide 
this policy issue at this time. Current 

policies with regard to what sites are 
appropriate for inclusion on the 
National Priorities List will remain in 
effect until further notice. Should EPA 
decide in the future to consider 
establishing an expansion to deferral 
policies, EPA will respond at that time 
to the comments received. 

As part of a consent decree filed June 
14. 1989 in Natural Resources Defense 
Council. et al., v. Reilly. C.A. No. 88-
3199 (D.D.C.), EPA agreed to deliver to 
the Federal Register by February 5, 1990, 
for publication. final revisions to the 
NCP proposed December 21, 1988, 
reflecting the requirements of CERCLA 
section 105(b), as amended. With the 
publication of this final rule, the 
requirements of that consent decree are 
now fulfilled. 

The regulation and the rest of the 
preamble use the term "CERCLA" to 
mean CERCLA as amended by SARA; 
the term "SARA" is used only to refer to 
Title Ill, which is an Act separate from 
CERCLA, and to other parts of SARA 
that did not amend GERCLA. The term 
"SARA" is used in this overview portion 
of the preamble, however, to highlight 
the changes to CERCLA. 

A. Statutory Overview 
The following discussion summarizes 

the CERCLA legislative framework. with 
particular focus on the major revisions 
to CERCLA mandated by SARA as well 
as the provisions of E.O. No. 12580, 
which delegates certain functions vested 
in the President by CERCLA to EPA and 
other federal agencies. In addition, this 
discussion references the specific 
preamble sections that detail how these 
changes to CERCLA are reflected in 
today's rule. 

1. Reporting and investigation. 
CERCLA section 103(a) requires that a 
release into the environment of a 
hazardous substance in an amount 
equal to or greater than its "reportable 
quantity" (established pursuant to 
section 102 of CERCLA) must be 
reported to the National Response 
Center. Title Ill of SARA establishes a 
new. separate program that requires 
releases of hazardous substances, as 
well as other "extremely hazardous 
substances," to be reported to state and 
local emergency planning officials. The 
preamble discussion of subpart C 
summarizes Title III reporting 
requirements. 

CERCLA section 104 provides the 
federal government with authority to 
investigate releases. SARA amends 
CERCLA section 104 to clarify EPA's 
investigatory and access authorities, 
explicitly empowering EPA to compel 
the release of information and to enter 
property for the purpose of undertaking 

response activities. Amended section 
104(e) also provides federal courts with 
explicit authority to enjoin property 
owners from interfering with the 
conduct of response actions. SARA 
further amends CERCLA section 10-l to 
specifically authorize EPA to allow 
potentially responsible parties (PRPs). 
under certain conditions. to conduct 
investigations. The preamble discussion 
of subpart E details how today's rule 
reflects these revisions to CERCLA. 

2. Response actions. CERCLA section 
104 provides broad authority for a 
federal program to respond to releases 
of hazardous substances and pollutants 
or contaminants. There are two major 
types of response actions: the first is 
"removal action," the second is 
"remedial action." CERCLA section 104 
is amended by SARA to increase the 
flexibility of removal actions. This 
amendment increases the dollar and 
time limitations on Fund-financed 
removal actions from $1 million and six 
months to $2 million and one year, and 
allows a new exemption from either 
limit if continuation of the removal 
action is consistent with the remedial 
action to betaken. (The e:;l(.isting 
exemption for emergency actions 
remains in effect.) SARA also amends 
CERCLA section 104 to require removals 
to contribute to the efficient 
performance of a long-term remedial 
action, where practicable. 

In addition. SARA amends CERCLA 
section 104 to require that, for the 
purpose of remedial actions, primary 
attention be given to releases posing a 
threat to human health. (To this end, 
SARA also amends CERCLA section 104 
to expand health assessment 
requirements at sites and to allow 
individuals to petition the Agency for 
Toxic Substances and Disease Registry 
(ATSDR) for health assessments.) 

Among the major new provisions 
added by SARA are CERCLA sections 
121(a) through 121(d), which supplement 
sections 104 and 106 by stipulating 
general rules for the selection of 
remedial actions, providing for periodic 
review of remedial actions, and 
describing requirements for the degree 
of cleanup. These new sections codify 
rigorous remedial action cleanup . 
standards by mandating that on-site · 
remedial actions meet applicable or 
relevant and appropriate federal 
standards and more stringent state 
standards. Where tbe remedial action 
involves transfer of hazardous 
substances off-site, this transfer may 
only be made to facilities in compliance 
with the Resource Conservation and 
Recovery Act (RCRA) (or other 
applicable federal laws) and applicable 



86Q3 Federal Register / Vol. 55. No. 46 I Thursd.1y, March 8, 1ggo I Rdes and Reg'..!laticns 

state requirements. and at which 
releases irom land disposal u:1its are 
addressed. 

Section 1Z1 emphasizes a long-term 
perspective en remedies by requiring 
t!:.at long-term effectiveness of remedies 
and permanent reduction cf the threat 
be considered and that the caiculation 
of the cost-effectiveness cf a remedy 
include the long-term costs, ir.cluding 
the cost of operation and maintenance. 
The section mandates a preference for 
remedies that permanently reduce tha 
"volume, toxicity, or mobility" of the 
hazardous substance, and requiras that 
remedies use permanent solutions and 
alternative technologies or resource 
recovery technologies to the maximum 
extent practicable. The preamble 
discussion of subpart E details how 
these revisions to CERCLA a.--e reflected 
in today's rule. 

3. State and public participation. New 
CERCLA section 1.21(£) requires the 
"substantial and meaningful" 
involvement of the states in the 
initiation, development. and selection of 
remedial actions. States are to be 
involved in decisions on conducting 
preliminary assessments and site 
inspections. States will also have a role 
in long-term planning for remedial sites 
and negotiations with potentially 
responsible parties. In addition. states 
are to be given reasonable opportunity 
to review and comment on such 
documents as the remedial 
investigation/feasibility study (Rl/FS) 
and the proposed plan for remedial 
action. CERCLA also provides in section 
121(e){2) that a state is permitted to 
enforce any federal or state standard. 
requirement. criterion. or limitation to 
which the remedial action is required to 
conform. 

CERCLA section 104(d) provides that 
a state, political subdivision thereof, or 
federally-recognized Indian tribe may 
apply to EPA to carry out the action 
authorized in section 104. This section 
allows these entitieS to enter into 
cooperative ag.--eements with the federal 
government to conduct response actions. 
SARA amends CERCLA section 104 to 
make it easier for states to enter into 
such cooperative agreements. The 
preamble discussion concerning subpart 
F details how these revisions to 
CERCLA are reflected in today's rule. 

SARA adds a new CERCLA section 
117 to codify public involvement in the 
Superfund response process. This 
section mandates public participation in 
the selection of remedies and provides 
for grants allowing groups affected by a 
release to obtain the technical expertise 
necessary to participate in decision­
malting. 

4. Enforceme::t. CERCLA sections 1St> 
and 107 authorize EPA to take le:;al 
action to recover from responsible 
parties the cost of response actions 
taken by EPA or to compel them to 
respond to the problem ther:1selves. 
SARA adds to CERCLA a number of 
provisions that are intended to facilitate 
responsible party conduct of response 
actions. CERCLA section 122. for 
example. provides mechanisms by 
which settlements between responsible 
parties and EPA can be made. and 
allows for "mixed funding" of response 
actions, with both EPA and responsible 
parties contributing to response costs. 

SARA creates a new CERCLA section 
310, which allows for citizen suits. Any 
person may commence a civil action on 
his/her own behalf against any person 
(including the United States and any 
other governmental instrumentality or 
agency, to the extent permitted by the 
eleventh amendment to the 
Constitution), alleged to be in violation 
of any standard, regulation, condition. 
requirement, or order which has become 
effective pursuant to CERCLA (including 
any provision of an agreement under 
section 120 relating to federal facilities). 
A civil action may also be commenced 
against the President or any other officer 
of the United States (including the . 
Administrator of the Environmental 
Protection Agency and the 
Administrator of the Agency for Toxic 
Substances and Disease Registry) where 
there is alleged a failure to perform any 
act or duty under CERCLA. including an 
act or duty under section 12.0 (relating to 
federal facilities), which is not 
discretionary with the President or such 
other federal officer, except for any act 
or duty under section 311 (relating to 
research, development, and 
demonstration}. Section 310 requires 
that citizen suits be brought in a United 
States district court. CERCLA section 
113(h)(4) provides that citizen suit 
challenges to response actions may not 
be brought until the response action has 
been "taken under section 104 or 
secured under section 106." 

SARA amends CERCLA section 113 to 
require the lead agency to establish an 
administrative record upon which the 
selection of a response action is based. 
This record must be available to the 
public at or near the site. Section 113(D 
provides that judicial review of any 
issues concerning the adequacy of any 
response action is limited to the 
administrative record. The preamble 
discussion of new subpart I includes the 
introduction of administrative record 
requirements into the NCP. 

5. Federal facilities. Section 120{a)(2) 
of CERCLA provides that all guidelines, 

r-:.::es. regulations. <lnd crite:-i,_ 
prelirr.!nary assessmer:.ts. site 
investigations. r-;ation:::l Prio~ 
[::\PL) listing. and remedial ac 
applic~ble to federal facilitieo 
same ex~ent as thev are aooL 
other f;:;cilities. 1'\o 'reder3i a;::, 
adopt or utilize 3ny such guic 
rules, resulations. or criterio t 
inconsister:t \'iith those es!ab: 
EPA under CERCLA. (For pc:•: 
the NCP. the term "lead agenc 
g:merally includes federaC age 
are conducting response actio. 
own facilities.) 

Section 120 also defines the 
that federal agencies must use 
undertaking remediation at th' 
facilities. It requires EPA to es 
federal agency hazardous wa~ 
compliance docket that inclu(: 
federal facilities. EPA must wi 
months of enactment take stel' 
assure that a preliminary asse 
conducted at each facility and. 
appropriate, evaluate these fac 
withm so months of enactment 
potential inclusion on the NPL. 
120(a) and (d) clarify that fede~ 
facilities shall be evaluated for 
on the NPL by applying the sar:­
criteria as are applied to privat 
facilities. Requirements g<Jvem~ 
are set forth in subpart E of the 
in Appendix A (the Hazard Ra:-. 
System). Federal agencies must 
commence the RI/FS within sLx 
of listing on the NPL and enter i 
interagency agreement with EP. 
Section 120(e) provides for joint 
federal agency selection of the : 
or selection by EPA if EPA and 
federal agency are unable tore: 
agreement. CERCLA section 12C 
makes clear that state officials . 
have an opportunity to particip~ 
planning and selection of the re · 
action. in accordanca with sec:: 

B. Summary of Sigmficar.t Chc:: 
From Proposed Rule 

The following is a summary o · 
significant changes made to the 
proposed NCP in today's final r;_ 
subpart A, several definitions h< 
revised, including "CERCLIS." 
"Superfund state contract," Nco~ 
agreement" and "source control 
Also, definitions for "navigable ' 
"post-removal site control" and · 
control maintenance measures" 
been added. 

In subpart B, § § 300.110 and 3L 
have been changed to provide th 
during activation of the National 
Response Team and the Regiona 
Response Teams, the agency tha 
provides the OSC/RPM will be tl 
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In § 300.165. a deadline of one 
for submitting an OSC report has 
promulgated. not 90 days as 

;;...,nnsea. The National Response 

D. 

has been added to the list of 
described in§ 300.175. No 

changes were made in subparts C 

subpart E. the final § 300.430 
tes a new goal and 

~1~ec:n11.1Ull> into the regulatory section 
selection of xemedy. Also, 

teszon'e~ for the nine criteria-
~th,rf!s,nota. balancing and modifying­

been removed from the detailed 
sis section (i.e.. detailed analysis 
not distinguish among nine criteria) 

and placed in the remedy selection 
section. When using C!'iteria for 
balancing in selecting remedies. 
emphasis is now placed on the criteria 
for long-term effectiveness and 
permanence and for reduction of 
mobility, toxicity or-volmne. Further. 

-innolrative technologies .need only offer 
the potential to be comparable in 

~~•"'-· performance ar .implementability to 
demonstrated teclmolagies to warrant 
furtber consideration in the detailed 
analysis step. 

Also in subpart E, the acceptable 
cancer risk xange in § 3D0.430(e){2.} has 
been modified from the proposed 1(J4 to 
10- 7 to 10-4 tow- 6.. The w- 6 point of 
departure remains the same. Further, the 
proposed NCP stated :tbat:ma>dmum 
coniaminant le\lels {MCL&) ,generally 
would be the clecuw.p level for 
restoration of gr.ound .or :surface water 
where they .ar.e .r.elevant .and appr.opriate 
undex the circumstances .of.the release. 
In the fmal NCP. maximum contaminant 
level goals (M.CLGs) that are set at 
levels above zero generally will be the 
cleanup levels where relevant and 
appropriate. Where MCLGs are set at 
levels equal to zero, the MCL generally 
will be the cleanup level wbere relevant 
and appropriate. 

Other changes in ~bpart E include 
the followmg: A~.set forth in the 
preamble to § 300.435, EPA wi'Il fund 
operation -costs lor temporary or interim 
measures that .are intended to .control or 
prevent the further spread of 
contamination while EPA is deciding on 
a fmal remedy at a site. In ! 300.400(g) 
on applicable mr·relevant and 
appropriate requirements :(ARARs) 
ARAR:s, .the factors used to<leterm.me 
whether a requirement is "relevant and 
appropriate" have been modified. 

In the community Telaticns sections. 
the rule is revised so that upon timely 
request, the lead agency will extend !he 
length of w-day public ~ommen! period 
on the proposed plan by a minlmum of 
30 auditional days. The public comment 
period ·on non-time~ritk-.al removal 

actions will be extended. upon request. 
a minimum of 15 additional davs. Also, 
the requirements during remedial 
action/remedial design have been . 
revised to now include issuing a fact 
sheet and providing an opportunity for a 
public briefing after 1;ompletioo of 
design. 

In subpart F, in a change to the 
proposed rule, a Superfund 
Memorandum of Agreement (SMOA) 
SMOA will not be a prerequisite in 
order for a state to recommend a remedy 
to EPA or for the state to be designated 
the lead agency for a non-Fund-financed 
response at an NPL site. Also. the 
proposed duratiollS for reYiew by the 
state of documents (e.g., RI/FS. 
proposed plan) prepared by EPA will 
now be applied as well to EPA's xevjew 
of documents prepared by the state (i.e., 
when the state is the lead agency]. 

In subpart G and in other subpar.ts, 
clarifications were made on notification 
of and coordination with natural 
resource trustees. Also. .the proposed 
requirement that the Secretary ,~f 
Conuner1;e obtain tbe concurrence of 
other federal trustees wbere their 
jurisdictions over natural resources 
overlap has been revised .so .that lhe 
Secretary of Commexce .shall seek to 
obtain such {!oncurrence. No ·major 
changes were made m subparts H BDd I 
but .5ev.er.al :important .clarifica lions are 
discussed in the preamble sections on 
these ~bparts. ln. wbpart J, the 
proposed rule required conCOITence of 
Commerce and Interior .na!ural resource 
trustees. as .appropriate, on the~ 'Of 
dispersants. blll'Iling agents. -etc. The 
final rule does not requ:in! such 
conc:tUTence but encotll'8ges 
consultation with these natmB'1 resource 
trustees. 

II. Response to Comments on Each 
Subpart 

Index to Response to Comments 

Section numbers used in this index and m 
headings in preamble sections below refer to 
final role section designations. 

SUBPART A 

300.3 Scope 
300.4 Abbreviations 
300.5 Definitions 

SUBPARTB 

300.105 General organization concepts 
300.110 National Response Team 
300.115 Regional Response Teams 
300.120 On-scene coordinators and remedial 

project managers: general 
responsibilities · 

300.1%5 •Notification ltlld.oommunications 
300.r.l0 Detenninations ,., mifiate response 

and special conditions 
300.1.3S Response operations 
300.140 Multi-regional responses 

300.145 Special teams and other assistance 
a\·ailable to OSCs/RPMs 

300.150 Worker health and safetv 
300.155 Public jrrforrnatiOII and c~munitv 

relations · 
300.160 Documentation and cost recovery 
300.165 OSC reports 
300.170 Federal a;ency participation 
300.1i5 Federal agencies: additional 

responsibilities and assistance 
300.180 State and local participation in 

response 
300.185 Nonge3vernmental participation 

SUBPARTC 

300.200 General 
300.205 Planning and coordination structure 
300.210 Federal contingency plans 
300.215 Title Ill local emergency response 

plans; Jndian tribes Wlder Title lli 

SUBPARTD 

300.300 Pbase J-lliscovecy .ar notification 
300.305 Phase 11-Preliminary assessment 

and initiitiOII of action 
300.310 Phase lll-Containment. 

countennaasures, cleanup and disposal 
300.315 Phase IV-Docmnentation and cost 

recovery 
300.320 General pattern of response 
300.330 WildHie conservation 

SUBPARTE 

Section 3D0.400. General 

300.400{ d}(3'); 300.>ro0{ d)( 4 ){ij Designating 
PRPs as access representatives: 
Administrative orders for entry and 
access 

300:5; 300.400(e1 Dermition of on-site 
Treatability testing and on-site perm}t 

exemption · 
300.400(b.j .PRP ~v.e:sight 

- Section 300.405. Discoirery·or Notification 

300.5 Definition .of ·~ciJS" 
300.405; 300.410(h); 300.415fe)Lisung sites jr 

CERCUS 

Sections 300.410 Glld 300.420.llemoval and 
Remedial Site Evaluations 

300.410 Removal slle evaluation 
300.410{c)(Z); 300.420(c)f5) Removal site 

evaluation: Remedial eite evaluation 
300.410(g) Notification of natural .resource 

trustee 
300.415{b)(4}; 300.4ZO{c}(4) Sampling and 

analysis plans 

·section 300.415. Bemoval.Action 

300.415(h)(5.}tfr) Remollal.action statutory 
exemption 

300.415(i] :Removal action compliance with 
.other laws · · 

300.5: SOO.~}&(h): '300.500{a·}; 300.S05; 
300.525{aJ'Sttrte involvement m removal 
actions -· · 

Section 300.425..Estab/ishing Remedial 
Priorities 

300.5: 300.425 Definltion clNatiorurl Priorities­
List; Establishing remedial priorities 

3C0.42S(d){6} Construction Comp1etion 
category 'OTt ·the Ns:tronal Priorities List 

-

-
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Section 300.430. ReiTediallm·es!igat:on/ 
Feasibility S!c:dy and Selection of Re.7ledy 

rn:roduction 
300.430(a][l) Program goal. program 

management principies and expectations 
300.430(a)(l) t:se of institutional controls 
3C0.430(b) Seeping 
300.430(d) Remedial investigation 
300.430{d) Remedial investigation-baseline 

risk assessment 
300.430{e) Feasibiiity study 
300.430(e)(2) Use of risk range 
300.430(e)(2) Use of point of departure 
300.430( e )(9) Detailed analysis of 

alternatives 
300.430(f) Remedy selection 
300.430(f)(5) Documenting the decision 
Ground-water policy 

Section 300.435. Remedial Design/Remedial 
Action, Operation and l'vlaintenance 
300.435(b][1) Environmental samples during 

RD/RA 
300.435(d) Contractor conflict of interest 
300.5; 300.435(f) Operation and maintenance 
Notification prior to the out-of-state transfer 

of CERCLA wastes 

Applicable or Relevant and Appropriate 
Requirements 

Introduction 
300.5; 300.400(g)(1) Definition of "applicable" 
300.5; 300.400(g)(2) Definition of "relevant and 

appropriate" 
300.400(g][3) Use of other advisories, 

criteria or guidance to-be-considered 
(TBC) 

300.400(g)(4) and (g)(5] ARARs under state 
laws 

300.515(d)(l) Timely identification of state 
ARARs 

300.430(f)(l)(ii)(C) Circumstances in which 
ARARs may be waived 

300.430(f)(1)(ii)(C)(1) Interim measures 
300.430(f)(1)(ii)(C)(2) Greater risk to heaith 

and the environment 
300.4JO(f)(1)(ii)(C)(3) Technical 

impracticability 
300.430(f)(1][ii)(C)(4) Equivalent ~tanc!ard of 

perfonnance 
300.430(fl(l)(ii)(C)(S) Inconsistent application 

of &tate ~equirements 
300.430( f) ( 1}( ii )(C)[ 6) Fund-balancing 
300.4JO(e)[2][i)(B) Use of maximum 

contaminant level goals for ground-water 
cleanups 

300.430(f)(5)[iii)[A) Location of point of 
compliance for groundwater cleanup 
standards 

300.430(e)(2)[i)(F) Use of alternate 
concentration limits (ACLs) 

300.430(e)(2) Use of federal water quality 
criteria (FWQC) 

300.435(b}(2) Compliance with applicable or 
relevant and appropriate requirements 
(ARARs) during the remedial action 

300.5 Distinction between substantive and 
administrative requirements 

300.430(f](l)(ii)(B) Consideration of newly 
promulgated or modified requirements 

Applicability of RCRA requirements 
Determination of whether a waste is a 

hazardous waste 
When RCRA requirements are relevant and 

appropriate to CERCLA actions 

Examples of potential fec~rc.l J<:d sts.:e 
ARARS and TBCa 

Comn::.mity Relations 
300.430(c); 300.430(f) (2). (3) and (6) 

Community relations during R!/FS and 
selection of remedy 

300.415(m)(2)(ii); 300.430(fl(3 )( i)( C); 
300.435(c][Z)(ii)(C) Length of pubiic 
comment period 

300.435(c) Community relations during 
remedial design/remedial action 

300.435(c)(2) Changes to the ROD after its 
adoption 

Other community relations requirements 

Enforcement 
Superfund enforcement program strategy 
Special notice and moratoria 
Exemptions for federal facilities 
300.420: 300.430: 300.435 Early notification 

and involvement 

SUBPARTF 

300.5 Definitions of "cooperati\·e 
agreement" and "Superfund state 
contract" 

300.500; 300.505; 300.515(h) EPA/State 
Superfund memorandum of agreement 
(SMOA); Requirements for state 
involvement in absence of SMOA 

300.510(c) (1) and (2): 300.510(e) State 
assurances-operation and maintenance 
and waste capacity 

300.510(f) State assurances-acquisition of 
real property 

300.515(a] Requirements for state 
involvement in remedial and 
enforcement response 

300.515(b] Indian tribe involvement during 
response 

300.425(e)(2); 300.515(c)(2); 300.515(c)(3); 
300.515(h)(3) State involvement in PA/SI 
and NPL process; State review of EPA­
lead documents 

300.505 and 300.515(d] Resolution of disputes 
300.515(e) (1) and (2) State involvement in 

selection of remedy 
Whether states should be authorized to select 

the remedy at NPL sites 
300.515{f) Enhancement of remedy 
300.515[g) State involvement in remedial 

design/remedial action 
300.520 (a) and (c) State involvement in EPA-

lead enforcement negotiations 
Dual enforcement standards 

SUBPARTG 

300.600 Designation of federal trustees 
300.610 Indian tribes as trustees for natural 

resources under CERCLA 
300.615 Responsibilities of trustees 

SUBPARTH 

300.700{c) Consistent with the NCP 
300.700(c) Actions under CERCLA section 

107(a) 
300.700(e) Recovery under CERCLA section 

106(b) 

SUBPART I 

General Comments 

300.800(a); 300.810(a) Establishment of an 
administrative record; Contents of the 
administrative record 

300.800(b) Administrative record for federal 
facilities 

3C0.8CO[c) Adr:11:-:is:r::i'.·e recc:: 
lead sites 

300.800 (d) & (e) Applicabiiity 
300.305 Location of the adrr11:1is:~ 

record file 
3\}().810 (a)-{ d) Documents not in 

the administrative record ii!e 
300.815 Administrative reccrd [i!e 

remedial action 
300.815 and 3G0.820(a] Administrat 

file for a remedial action: adm. 
record file for a removal actio~. 

300.8ZO(b) Administrative record 
removal action-time-critical <i 
emergency 

300.825 Record requirements after C: 
document is signed 

SUBPARTJ 

300.~300.9:?.0 Genenl 

APPENDIX C 

APPENDIX D 

Subpart A-Introduction 

Subpart A, the preface to the ~ 
contains statements of purpose, 
authority, applicability and scop 
also explains abbreviations and . 
terms that are used in the NCP. 

Name: Section 300.3. Scope. 
Proposed rule: Proposed § 300.: 

that the NCP applies to federal a~ 
and states and is in effect for disc 
of oil into or upon the navigable v 
of the United States and adjoinin: 
shorelines, and releases of hazarc. 
substances into the environment. 
releases of pollutants or contami:: 
which may present an imminent o 
substantial danger to public healt. 
welfare. 

Response to comments: A comrr 
suggested that § 300.3(a) of the pn 
NCP should state that the NCP ap; 
to private party responses as wei! 
federal agency and state response 
the NCP should define the 
responsibilities of EPA and states 
potentially responsible party (PRP, 
response actions. 

EPA has revised§ 300.3(a) to 
eiiminate the suggestion that the:'\ 
applies only to cleanups conductec 
federal agencies and states. EPA dr 
not believe, howe·•er, that the roles 
responsibilities of EPA or states de: 
PRP-lead cleanups should be defim, 
the purposes of§ 300.3(a). Rather. E 
prefers that these roles and 
responsibilities be negotiated and 
defined in site-specific enforcement 
agreements. 

Final rule: Proposed§ 300.3(a) is 
revised to read: ''The NCP applies tr 
and is in· effect for:" 

Ncme: Section 300.4. Abbreviatio: 



.. 
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Fir.a! ;u/e: Several abbreviaticr.s 
commonly used in the Superfund 
progrcm have bee.'1 added to § 300.4: 
LEPC-Loca! Emergency Planning 

Comr.tittee 
;\CP-:-.J'ational Contingency Plan 
RAT-Radiological Assistance Team 
SERC-State Emergency Response 

Commission 
.Vame: Section 300.5. Definitions. 
Response to comments: Comments 

were received on several definitions. 
The comments and EPA's resoonses 
regard:iiig revised and new definitions 
are included in the appropriate 
preamble sections. as indicated below. 
The revised or new definitions are found 
in the rule in § 300.5. 

1. "Applicable" and "relevant and 
appropriate" are discussed in the 
ARARs preamble section. 

2. "CE.T{CLIS" is discussed in the 
preamble on § 300.405. 

3. "Cooperative agreement" and 
"Superfund state contract" are 
discussed in the preamble to subpart F. 

4. "On-site" is discussed in the 
preamble on § 300.400(e). 

5. The definition for ~navigable 
waters" used in 40 CFR U0.1 has been 
included in the NCP. 

6. A-new definition for "post-removal 
site control" is discussed in the 
preamble on § 300.415. "State 
involvement in removal actions." 
References to post-removal site control 
have been added to the definitions in 
§ 300.5 of "remove or removal" and 
"remedy or remedial action." 

7. "Source control action" and a new 
definition for "source wntrol 
maintenance measures" is discussed in 
the preamble on § 300.435{f). 

In addition. minor revisions were 
made to the following definitions: 

1. Modifications to MNational 
Priorities List" are discussed in the 
preamble to § 300.425. 

2. In "operable nnit." the last sentence 
has been deleted because it was not 
appropriate for a definition. 

3. in "pollutant or contaminant.- the 
reference to ~obpart E was d~leted 
because the definitiim applies to the use 
of the tenn throughout tire NCP. 

4. In "Superftmd Memarandun1 of 
Agreement {SMOA}." the words 
"nonbinding .. and .. may establish" are 
used to emphasize the vohmtaey nature 
of a SMOA {see preamble to subpart F). 
Also, a referem:e to wremoval" has been 
added (see preamble to § 300.415). 

5. In "United States," the term "Pacific 
Island Governments"" is used instead of 
''Trust Terrilory of 'the Pacifte Islands .. 
(this revision :is also made in 
§ § 300.105{d) {Figures 2 and 3) and. 
3G0.175{b}{9)tx)). 

Subpart B-Responsibility a.-:d 
Or:;anization for Resronse 

Subpart B describes the 
responsibil1ties of federal agen~ies for 
respon:;e and preparedness planning 
anJ describes the organizational 
struc:ure within which response takes 
place. Subpart B lists the federal 
participants in the response 
organization. their responsibilities for 
preparedness planning and response. 
and the means by which state and local 
governments. Indian tribes. and 
volunteers may participate in 
preparedness and response activities. 
The term "federal agencies" is meant to 
include the various departments and 
agencies within the Executive Branch of 
the federal government. Subpart B 
should be distinguished fro.'TI subpart K 
(under preparation separate from this 
final rule). which deals specifically with 
site evaluation and remedial 
requirements for facilities under the 
jurisdiction of individual federal 
agencies. 

The proposed revisions to subpart B 
did not include malOl' substantive 
changes; however. EPA did propose to 
combine existing subparts B and C. The 
propcsed subpart B also presented key 
information in a logical sequence of 
response-oriented activities from 
preparedness planning through response 
operations. The listing of the capabilities 
of federal agencies with respect to 
preparedness plao.ning and response 
was proposed to follow the sections 
relatiilg to response operations. 

The following is a discussion of 
comments submitted and EPA's 
responses on specific sections of 
proposed subpart B. One change that 
has been made to the proposal 
throughout subpart B is. where 
appropriate. to delete references to 
ExeC".ltive Orders. Although Executive 
Orders are binding on agencies of the 
federal government, sut:h references are 
unnet:ess-ary in a rule. 
Name~ Section 300.105. General 

organization curteepts. 
Proposed role-: 5e(:tion 300.1{)5 directs 

federal agendes tQ undertak~ specifi~d 
planning and response activities and 
describes the general organizational 
concepts of the Na tiona I Response T ~am 
(f\.'RT), the Regiana1 Response Teams 
{RRTs] and the Qn-sceae ~oordinator 
(OSC)/remedial project rna~ {RPM). 
The proposal provided general 
descriptions of ~mber agency 
responsibitit~ with respect to their 
participation in the NRT and tlre RRTs. 

Response to comments: Many of the 
comment-ers appear to regard both the 
NRT and the RRTs as response rather 
than planniJl8, rom'dinating. and support 

orgar:izatio:1s. Another commenter 
wanted§ 30.J.l05(c)(l] edited to clarif>. 
the 'act that the NRT/RRTs are polic;.: 
and planning bodies that support the 
federal OSC. but that thev do not 
coorc!ir;ate responses. On"e commentcr 
proposed dividing Figure 1 into two 
parts. one to show the NRT /RRT 
planr.ing roles and the relationship 

·between the !'.'RT/RRTs and the State 
Eme:-ge.TJ.cy Response Commissions 
(SERCs) and the Local Emergency 
Planning Committees (LEPCs) and the 
other to illustrate the relationship 
between the NRT and the RRT during 
incident-specific situations. Another~ 
wanted§ 300.1U5(d)(1) expanded tv 
describe all three figures rather than 
only the first figure. Another noted that 
corrections are needed in the references 
to trust territories in Figures 2 and 3 
{described in§ 300.105(d)(Z) arrd {3]). 

The abov~ comments make it clear 
that some clarification of the NRT /RRT 
roles in th.e national response system is 
need.ed.ln respOilSe. text changes in the 
rule now inclicate the policy, pU:inn.ing. 
coordination and response support roles 
of the NRT arni the RRTs. Figu.re 1 
(§ 300.105(d){l)) shows the National 
Res;Jonse System has been expanded to 
better indicate the relationships 
between the parts of the organaation 
showing NRT. RRT, OSC and RPM. 
soeclal teams. and the connections with 
state and local responders. Added lines 
.indica!e the activities of the NRT and 
RRTs including planning and 
preparedness as ~as respaose 
support. Another added line indicates 
NRC policy guidance from the NRT. 

Experience has shown that tile 
standLTtg RRTs cailll.Ot provide a useful 
forJm for individualloc.al governm&~ts 
on a contilluing basis because the RRT 
respcnsibilities extend thrQugh a 
multistate region and th€ir regular 
r.teetings are only two t<> fom- times a 
year. and gerl€.Tally de\.·ot~d to 
systemwide issues far the entiTe region 
rather than site-specific issues. Local 
governme.'1ts ~y and often do 
participate in such ~etings where 
lessons learned from a particuiar 

·incident are being diS<:ussed. for 
example. At the standing RRT lev~i. 
then. the inost effective way for local 
interests t-o be representEd Is through 
the state member. ¥Jhen an incident­
specilk RRT action is ne~. rocal 
inrerests on some are represented in 
acrordance with the 1-oca1 plans. 
including federal local plans. guiding the 
particular response. An essential 
purpose of the national response system 
is tu ens UTe federal Teadiness to handle 
a response Which might -e:xa!ed local 
and state capabt1ities. Appropriate 

-
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RRT /federal representation on multi­
ag~ncy local response groups can 
provide a forum for a particular 
community, harbor area. or other 
geographic locality. comparable to what 
the RRT provides for the multi-state 
region. 

One commenter wanted the NCP to 
include checklists of the specific tasks to 
be completed by each agency during a 
response and to identify who in each 
agency is supposed to carry out those 
tasks. In response EPA believes that 
detailed checklists of response tasks 
and persons responsible for those tasks 
belong in local response plans, not in the 
more general regional and national 
plans. 

One commenter said that "extremely 
hazardous substances·· should be added 
to the substances listed in 
§ 300.105(a)(1). Extremely hazardous 
substances are defined in a separate 
:>ection of the SARA statute, Title III. 
Although some extremely hazardous 
substances are CERCLA hazardous 
substances. most are not. On January 23. 
1989. however, EPA proposed to 
designate the remaining extremely 
hazardous substances as CERCLA 
hazardous substances (54 FR 3388). This 
addition. when promulgated. will in 
effect mean that any reference to 
"hazardous substances" will implicitly 
include extremely hazardous 
substances. 

Another commenter wanted to correct 
awkward wording in § 300.105(a)(4). The 
wording in § 300.105(a}(4) has been 
changed as indicated below. 

Final rule: Proposed § 300.105 has 
been revised as follows: 

1. Section 300.105(a)(4): "Make 
available those facilities or resources 
that may be useful in a response 
situation. consistent with agency 
authorities and capabilities." 

2. Section 300.105(c)(1): "The National 
Response Team (~'RT). responsible for 
national response and preparedness 
planning, for coordinating regional 
planning, and for providing policy 
guidance and support to the Regional 
Response Teams. i\I'RT membership 
consists of representatives from the 
agencies specified in § 300.175." 

3. Section 300.105(c)(2): "Regional 
P.esponse Teams (RRTs), responsible for 
regional planning and preparedness 
activities before response actions, and 
for providing advice and support to the 
on-scene coordinator (OSC) or remedial 
project manager (RPM) when activated 
during a response. RRT membership 
consists of designated representatives 
from each federal agency participating 
in the NRT together with state and (as 
agreed upon by the states) local 
government representatives." 

4. Revisions to F;gures 1 through 3 
have been made. The revised Figure 1 
clarifies the response support or 
planning roles of the various entities 
and shows the planning relationships 
between the RRTs and the SERCs and 
LEPCs. It also clarifies that. apart from 
state and lccal participation in the RRT. 
the federal membership of the ~RT and 
the RRTs is the same. Figures Z and 3 
have also been revised slightly to refer 
to Pacific Island Governments rather 
than Trust Territory of the Pacific 
13lands. 

Name: Section 300.110. i'iational 
Response Team. 

Proposed rule: The proposed rule 
delineated the roles and responsibilities 
of the NRT. specified who wiil act as 
chair and vice-chair during activation 
for a response action. outlined the 
planning and preparedness 
responsibilities of the NRT. and 
discussed responses in general. to oil 
discharges and releases of hazardous 
substances, pollutants or contaminants. 
The organization of the National 
Response Center (NRC) was placed in 
the notification section, § 300.125. 

Response to comments: A commenter 
suggested that more detail on the NRC 
organization be included in the final 
rule. EPA agrees that more descriptive 
language is needed but feels it is better 
placed in the section on notification and 
communications. These changes are 
discussed under § 300.125. 

A commenter suggested that more 
information is needed on the specific 
duties of the NRT in an emergency, as 
well as a remedial action. After careful 
consideration, EPA believes that the 
roles and responsibilities of the NRT are 
addressed satisfactorily in § § 300.110 
and 300.175, and no changes are 
required. The NRT is activated in only a 
limited number of responses. and its 
acti•ities then are usually carried out 
through communications between 
individual NRT member agencies with 
their RRT members in the field as 
needed to support the OSC or RPM. 
Since the NCP generally describes 
action tied to the response incident or 
site, and the ~'RT is generally not 
involved in actions on scene, NCP 
discussion of possible NRT activities is 
not necessary. The idea of a clearer pre­
planned procedure for dealing with an 
event of catastrophic or national 
significance has been discussed, but 
decisions have nat yet been made as to 
the form such protocols might take, 
when or if they are deemed to be 
needed. 
- Another commenter suggested that, in 
view of the limitation on United States 
Coast Guard (USCG) response authority 

following the 1937/1988 Dep. 
Transportation (DOT)/EPA; 
of Redelegation (.\fay 27, 19e 
second sentence of § 300.11C 
be more instructi·.'e if the ch<: 
NRT during activation was t~ 
providing the OSC/RP:-.t. 

EPA agrees. Who sits as c: 
chair of the NRT will depend 
agency provides the OSC/Rr 
particular response action. It 
necessarily depend on "whet 
discharge or release occurs ir. 
zone or coastal zone." EPA h 
responsibilities for releases ir 
coastal zone. The second ser: 
§ 300.110(b) has been change­
recommended by this comme 

It was suggested that § 300 
further clarify who determine 
necessary to activate the NR': 
believes that activation of the 
adequately described in § 30C 
does not need to be outlined 
additionally in § 300.110(h)(3). 

Final rule: The second sent; 
proposed§ 300.110(b) is revis~ 
follows: "During activation. th 
·shall be the member agency p: 
the OSC/RPM." 

Name: Section 300.115. Reg' 
Response Teams. 

Proposed rule: This section l 

the roles and responsibilities c 
Regional Response Team (RRT 
example. proposed § 300.115(!:; 
addressed the activation of the 
specific RRT. and how the inc: 
specific RRT supports the OSC 
when the designated OSC/RP~ 
and coordinates response effo: 
scene of the spill. 

Response to comments: It w. 
suggested that the NCP more c. 
define the role of the RRT in tl-. 
remedial program and require : 
regional and state remedial rna 
informed of the assistance ava. 
from the RRTs. In response, EP. 
believes that the description of 
and responsibilities of the RRT 
§ 300.115 provides the necessar 
framework for RRTs to support 
the remedial program as they 
traditionally have supported 0~ 
Upon notification and request. t 
can function the same way for < 

response actions, whether they 
oil spill or hazardous material r 
and removal or remedial action 
Experience has not yet shown t: 
or usefulness of specific RRT ac 
connection with the implement< 
the remedial program as descril 
the NCP, while the flexibility e) 
them to be involved if a need dl 
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One commenter suggested that this 
section should not indicate that the 
RRTs are response organizations. but 
that they ar~ there to provide advice 
and assistance to the OSC. as 
necessary. In response, § 300.115 was 
not intended to portray the RRTs as 
response organizations. It indicates that 
they are the "appropriate regional 
mechanism for development and 
coordination of preparedness activities 
before a response action is taken and for 
coordination of assistance and advice to 
the OSC/RPM during such response 
actions." The proposed § 300.115(i)(7) 
indicated, however. that the standing 
RRT should "be prepared to respond to 
major discharges or releases outside the 
region." This may have been somewhat 
misleading, and has been changed to 
indicate that the RRT may provide 
"response resources" to major 
discharges or releases outside the 
region. 

It was also recommended that the 
RRT support the designated OSC/RPM 
of the state response agency without 
assuming federal OSC direction and 
coordination of all other efforts at the 
scene of the release. EPA does not agree 
with this suggested comment to 
§ 300.115(b). An essential purpose of the 
national response system is to ensure 
federal readiness to handle a response 
which might exceed local and state 
capabilities. That being so. the RRT 
would generally not be activated unless 
the federal government was needed as 
the lead in the response. In general, the 
authorities under which a federal 
agency operates require that 
commitments of federal resources and 
personnel be made through particular 
channels or command chains. Through 
specific memoranda of understanding. 
state OSC/RPMs could request certain 
kinds of federal assistance from 
individual agencies, but the RRT as a 
unit is designed to support a federal 
OSC in those situations where the size 
or nature of the response calls for a 
significant federal presence. (Experience 
shows that a federal OSC is on scene 
many times with no need to activate the 
RRT.) 

Another commenter wanted the 
following language added to 
§ 300.115(c): "If the RRT is activated 
upon the request of the state 
representative to the RRT, then the chair 
of the incident-specific RRT may be that 
representative if the members of the 
RRT so agree." EPA does not agree with 
the comments. Who sits as chair and co­
chair to the incident-specific RRT 
depends on where the spill occurred and 
who provides the OSC/RPM. not who 
requests activation of the RRT. 

Certainly. the state representative will 
always be an active member of the 
incident-specific RRT when a spill 
occurs in the particular state, but the 
chair or co-chair will usually be the 
USCG or EPA representative. 

Also suggested was the 
reconsideration of the extension of 
§ 300.115(d) to allow for the 
participation of the Indian tribal 
governments on both the standing RRT 
and on incident-specific RRTs. Given 
that there are over 200 federally 
recognized Indian communities or 
groups in Alaska. participation by these 
entities on the same basis as the State of 
Alaska in the planning and coordination 
functions of the RRT is not 
administratively feasible. The comment 
stated that this provision should be 
modified to allow flexibility in 
determining how Alaska Native villages 
will be represented on the Alaska RRT. 

EPA understands the commenter's 
concern as to the workability of a large 
number of Indian tribal governments 
participating in an RRT's activities. 
However, the 1986 amendments to 
CERCLA added several provisions for 
Indian tribal governments to be afforded 
the same opportunities as states. Indeed, 
CERCLA section 126(b) specifically 
states that "[t]he governing body of an 
Indian tribe shall be afforded 
substantially the same treatment as a 
state with respect to the provisions 
of • • • section 105 (regarding roles 
and responsibilities under the national 
contingency plan • * *)." It is 
consistent with that provision to include 
Indian communities in the national 
response system by having their 
jurisdictions recognized in the context of 
nationwide provisions for response 
activities. The proposed NCP language 
appeared to be the best way to allow 
interested Indian tribal governments to 
determine if the benefits of RRT 
membership would be such that they -
would be willing to undertake the 
responsibilities of RRT membership, or 
if there is an ad hoc basis, a planning 
project, or other basis on which an RRT­
tribal relationship might be useful. In 
some regions, an existing inter-tribal or 
multi-tribal organization might provide 
appropriate representation. The 
language in..the proposed rule was 
intended to afford these kinds of 
opportunities. 

Furthermore. it was submitted that, 
for consistency, it would be much more 
effective to mandate local government 
involvement from the national level, 
rather than to rely upon each state. The 
comments state that due to the impact a 
local jurisdiction can experience from a 
hazardous substance release, it is 

imperative that local governments have 
the ability to participate on the RRT. 
EPA agrees that the impacts to a local 
government from a major release are 
substantial, but EPA does not agree that 
the local government should be 
mandated to participate in all RRT 
activities. The local governments may 
attend meetings and may actively 
participate in RRT functions through 
their state representative. The state 
representative is generally responsible 
for actively representing the interests of 
the local governments. If the state 
representative is performing his/her 
duties properly, all local governmental 
interests will be represented at RRT 
functions. 

Also, it was suggested that RRT 
review of LEPC plans should be 
conducted only after the plans have 
been reviewed by the SERC. as required."-' 
EPA agrees that the RRTs will not be 
able to review and comment on every 
IEPC plan within their region. LEPC 
plans should be initially reviewed by the 
states, and if the state believes that the 
RRT should also review the LEPC plan. 
then the state should request such a 
review from the RRT. 

One commenter wanted the phrase 
"or participation in" inserted after 
"conduct" in §_300.115(i)(8), noting that 
this would allow the state RRT 
representative/SERe the ability to 
request RRT participation. within 
allowable resources. EPA agrees that 
the phrase "or participate in" should be 
inserted after "conduct" in 
§ 300.115(i)(8). This would give the RRT 
more flexibility in deciding whether it 
wanted to manage a particular exercis 
or training program or simply act as a 
participant. 

Regarding § 300.115(j)(1)(i), one 
commenter raised the question of who 
decides when the OSC's/RPM's 
response capability is exceeded. This 
question does not need to be addressed 
in the final rule. The particular OSC/ 
RPM will know when his/her response 
capability is going to be exceeded. and 
that information will be passed on to the 
RRT as soon as it is known. In addition. 
if the agencies on the RRT believe that 
the response capability to the OSC/RPM 
will be exceeded. then they also have 
the option of activating the RRT. 

There was a request for clarification 
as to whether a pollution report satisfies 
the requirement for written confirmation 
of a request for RRT activation under 
§ 300.115(j)(2). EPA responds that a 
w~itten pollution report confirming the 
request to activate the RRT would 
satisfy the requirement; the pollution 
report is the primary means of providing 
information during the course of an 

/ 
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incident. A reauest to activate the RRT 
should also be. confirmed in a letter· from 
another RRT representative. 

Also. it was suggested that 
§ 300.11S(k) be expanded to address the 
contingency of what happens when a 
federal lead agency fails to perform its 
assigned role, The comment stated that 
if this sLtuation occurs. the R.~T should 
be notified and EPA or the USCG should 
assume the federal responsibiiit:es. 

In E.O. 11735. and E.Q, 12580. the 
President has delegated certain 
function:J and responsibilities vested in 
him by the CWA and CERCLA to· 
various federaL agencies. If federal 
agencies cannct perform their assigned 
tasks. such federal agencies may 
authorize another age.n.cy to perform the 
task through interagency agreement or 
contract.. (See also preamble l.fucussion 
below on.§ 300:130(a}.) 

Final rule: Proposed § 300.115. has 
been revised rur follows: 

1. The second sentence of§ 300.11.5(c} 
reads: "When the RRT is. activated for 
response actions, the chair shall be the: 
member agenc:r providing; the OSC/ 
RP!--.1." 

2. Section 300.115(i)(7):"Be prepared 
to provide response resources to major 
discharges or releases. outside the 
region." 

3. Section.l00.115(i)(8)~ "Conductor 
participate in: training- and. exercises as 
necessary to eacourage preparedness­
activities-of the:rel!ponse community 
within the. region.~· 

Jllame: Section 300;120:. On-scene 
coordinators and. remedial prefect 
managers: general responsibilities-

Pmposed role:· Consistent with the 
delegation of the Presidents response 
authority to the various federaL agencies 
under section 2.(d)-{f) of Executive 
Order 12580.. proposed § 300:12D(b ). 
specifies when federal agencies;otlmr.: 
than EPA or USCG shall pruvide OSCs 
andRPMs. 

Response to comments:: One 
commenter reconuntmded that proposed: 
§ 300.120 be divided into twa 
subsections. One· subsection would 
discuss the responsibilitieS" of an OSC 
and the other-subsection: would discuss 
ti:e responsibilities o[ an: RPM. In tire 
cornmenter's view. the responsibilities. 
of an OSC and an RPM do not overlap;' 
as much as was. suggested in proposed 
§ 300.120. 

Another commenter recommended 
that a· distinction· be developed between· 
actions where the OSC is in a 
monitoring role: and. actions where- the· 
response is. undertaken using.a federal 
funding mechanism such as the oil· 
pollution fund established under CWA 
section 311(k) or the Hazardous 

Substance S:;.perf.md- The commenter 
stated that when the response action is 
federally funded. local responders 
"interpret the OSC's actions as 
tantamount to a command role.:· 

In response. the NCP is i..1tended to 
provide a framework within which 
response managers have the flexibility 
to use their best judgment, consonant 
with applicable law, re3ulation and 
guidance. In general, the role of the RP:\f 
parallels that of the OSC. Also. in. 
general. the role of the OSC is the same 
whether or not the response action is 
federally funded. The roles as, they are 
described in the current NCP are 
accurate. though not very detailed. EPA 
feels that the comments. are well taken. 
and that it might be useful to ha'lie 
somewhalmore detailed: separate· 
descriptions of OSC and RP~t 
responsibilities, and of any differences 
in OSC actions depending on. whether­
t..l-te response is federally funded or 
funded b.y the responsible. party. EPA. 
has decided not to make such revisions 
in today.'s rule but will explore this 
matter with other federal agencies aruf 
will also consider developing guidance 
on this subject. 

Another commenter pointed out that a 
state law may provide a fire chief with 
coordination authority over all' on-scene 
officials, federal, state-; and' local, and 
inq!J,ired if the local F.re chief's authority 
is superseded oy proposed f 300.120'. In 
addition, the commerrter suggested that 
a conflict can be avoided'ifthe authority 
to supersede the local fire chiefs 
authority was clearly spelled' out 
Finally; the commentenecommended: 
that § 300.120' be· amended to permit the 
OSC to delegate· his authority tcr a state 
or local official: 

In response; the legal authority of the 
OSC to. take· action to respond to a 
discharge or release is section·311(c) of 
the·Clean Water Act (CWA}, 3JU.S.C. 
1321(c) or section 104 ofCERCLA. To 
the extent that an action of a state or 
local official to direct response actions 
confliCts with actions under federal law 
to direct response; the federal law will 
prevail if there- is federal participation in 
the response action. However, 
circumstances u:1der which an OSC's 
authority. fs changed (focal or state to 
federal. for example) should be-spelled: 
out in federal and local contingency 
plans, so that problems-with conflicting 
authorities do not arise at the scene of a 
response action-.. 

With. regard to. the recommendation 
that§: 300.1.2(l;be amended tn permit the 
OSC. to· deU!gate his/l:ierauthority. to a: 
state orlocai.afficial,.su.ch delegation is. 
allowed: only. to the: extent.author:ized by' 
law. There:is no-mechanism. provided: 
under the CWA for such a delegation. 

Section 104(d} of CERCL\, howe·. 
does permit certain agencies oft:: 
federal government to entBr into 
contracts or cooperative agreeme 
with a state to undertake, on beh 
the United Sta~es. actions author: 
section 104 of CERCL4 •. FinJ.lly. 
changing§ 300.1::0 to clearly sta: 
the federal OSC's authority supe~ 
the auLl-tority of the local fire chie 
necessary because §' 300.120 stat 
the OSC ... • • direct:; response 
and coordinates all other efforts . 
scene • .. ·.~' 

Paragraph (a}: One commenter 
recommended that the term "ha;: 
waste management facility" uset 
proposed§ 300.120(a)(l) be defir. 
since, according to- the comment. 
unclearwhether all facilities unc 
jurisdiction, custody or control o 
federal agency are considered tc 
hazardous waste facilities• Accc 
the comment, if all such federal ; 
are "hazardous waste manag.em• 
facilitieS",~' the section should: be 
amended tu confomr to E.0:.125E 
comment apparently refutes. tu tr 
following: sentence in the propos 
"The: USCG shall provide: an ini t 
r~sponse to the- dischaz:grut or-r.e: 
from hazardous waste:managem 
facilities wi.thin: th.e-coastll zone 
a c.r:ordaiiCE with. DO'F/EPA!. Inst: 
of Redelegatiun ... • • ." 

The comment appears. to.asst: 
this section is intended' to apply 
many federal facilities as: that tE 
used in section.120 of CERCLA. 
the NCl? reference to "hazardot: 
management facility" is to its n 
narrow meaning within the tern 
DOT/EPA Instrument of Rede!e 
(May 27 r 1988} dealing with 
predesignation of Coast Guard 
OSCs .. For this reason, it is not 
necessary to define this. term in 

With regard to § 300.120(a)(2; 
commenter recommended. that : 
"federally funded" be deleted " 
"Fund-financed" be inserted. b' 
EPA's authorityto·undertake rf 

·actions with regard' to releases 
facilities or vessels owned, pas 
controlled by other federal age· 
limited by E.O: 1258a.. The: reco 
change is not necesSa.cy since;.: 
§ 3()(1;120(a)(2) provides for. an , 
to the generalstatementof:EP/ 
authority fadacilities and vess 
the jurisdiction or controlof:ot 
federal agem:ies;. No change: is 
necessacy since: the exception · 
consistent with; Executive Ord, 

Paragraph.(hj:·One commer. 
recommended. that § 300.120(b 
amended. to indicate. which ag 
would be responsible f01: prov· 
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OSCs and RPMs in the case of a release 
from a Coast Guard vessel. In addition. 
the commenter recommended that 
"emergencies" be defined in 
§ 300.120(b)(2). 

With regard to the first comment. in 
accordance with sections 2 (e) and (f) of 
E.O. 12580, the Department of 
Transportation is responsible for 
providing OSCs and RPMs in the event 
of a release from a Coast Guard vessel. 
As written, proposed § 300.1ZO(b)(2) 
stated that in the case of a federal 
agency other than the USCG, EPA. DOD 
or DOE. the federal agency involved 
shall provide the OSC or RPM. The final 
rule does not include the USCG in 
§ 300.120(b)(2) so that it is clear that the 
USCG will respond to a release from a 
USCG vessel. 

Regarding the second comment, the 
preamble to the proposed rule provided 
a defmition of the term "emergencies" 
for purposes of the delegations under 
E.O. 12580 (53 FR 51396). An additional 
definition in § 300.120(b)(2) is 
unnecessary. 

Paragraph (c): One commenter stated 
that the Department of Defense (DOD) 
only has removal response authority for 
incidents involving DOD weapons and 
munitions. EPA agrees and has revised 
this section to state that DOD will have 
response authority for incidents 
involving weapons and munitions within 
the control. custody or jurisdiction of 
DOD. 

Paragraphs (d) and {e): One 
commenter stated that while 
§ 300.120(d) is supposed to describe the 
general responsibilities of OSCs and 
RPMs. it is primarily concerned with 
which federal agency will provide the 
OSC or RPM. EPA disagrees. In addition 
to specifying the agency that provides 
the OSC or RPM, § 300.120 also contains 
a description of the general 
responsibilities of OSCs and RPMs. 

In order to further clarify the general 
responsibilities of OSCs and RPMs, EPA 
has added language to paragraphs (d) 
and (e) to make it clear that OSCs and 
RPMs are responsible for coordinating 
and directing responsible parties-as 
well as agencies and contractors-in 
their conduct of either federally 

~- fmanced or non-federally financed (e.g .. 
-= enforcement) response actions. Under 

.<!iji, .. ._. this authority, OSCs and RPMs may stop 
or redirect work if, in their judgment, it 
appears likely to result in a release or 
threatened release of hazardous . 
substances into the environment or 
poses an imminent and substantial 
endangerment to human health, welfare 
or the environment. 

Paragraph (f): One commenter stated 
that the role of the support agency 
COordinator (SAC) should not be limited 

to responding as requested by the OSC/ 
RPM. Both the federal government and 
the state government should designate 
an OSC or RPM with parallel 
responsibilities. EPA believes that it is 
essential to have one person in charge 
and responsible for seeing that the 
response action proceeds expeditiously 
and. therefore, has not made this 
change. 

Paragraph {g): Two commenters 
suggested that the NRT establish a 
curriculum for OSCs and RPMs and a 
certification process. In response, the 
NCP is not the appropriate mechanism 
for addressing this recommendation. 
The comments on this topic have been 
forwarded to the National Response 
Team for further action as it deems 
appropriate. 

Final rule: Proposed § 300.120 is 
revised as follows: 

1. The fourth sentence of 
§ 300.120(a)(1) has been amended by 
adding the following: "* * * except 
as provided in paragraph (b) of this 
section." 

2. The last sentence of§ 300.120(a)(2) 
has been amended by deleting "except 
those involving vessels" and adding the 
following: "except as provided in 
paragraph (h) of this section." 

· 3. Section 300.120(b)(2) has been 
revised by deleting "USCG." 

4. Section 300.120(c) has been revised 
as follows: "DOD will be the removal 
response authority with respect to , 
incidents involving DOD military 
weapons and munitions or weapons and 
munitions under the jurisdiction, 
custody or control of DOD." , 

5. EPA has added language to 
paragraphs (d) and (e) to make it clear 
that OSCs and RPMs are responsible for 
coordinating and directing responsible 
parties-as well as agencies and 
contractors-in their conduct of either 
federally financed or non-federally 
financed (e.g .. enforcement) response 
actions. 

Name: Section 300.125. Notification 
and communications. 

Proposed rule: The proposed NCP 
added the word "notification" to the 
title of this section, and moved its 
location to more accurately reflect its 
place in the response sequence. Both the 
title and the location change better 
reflect the importance of the National 
Response Center (NRC) in the national 
response system. 

Response to comments: One series of 
comments cited potential confusion 
about notification procedures-reporting 
of spills or releases-to any place other 
than the NRC. since the proposed NCP, 
in various places, suggests such 
alternatives as notifying EPA or USCG 

OSCs directly when it is "not 
practicable" to reach the NRC. The 
commenter suggested that the I\:CP 
should clarify that reporting to the :-\RC 
is a provision in law. not an option. No 
matter how many other places a spill is 
reported. the notification must be made 
to the NRC by the person in churge of 
the vessel or facility. as soon as 
possible. 

EPA agrees with these comments. but 
believes the language in § 300.125 is 
simple and direct, and makes clear the 
requirement for notice to the NRC. Two 
changes were made in notification 
language elsewhere in the rule, however, 
to emphasize the commenter's point. In 
subpart D. § 300.300(b), and in subpart 
E. § 300.405(b), identical changes were 
made to reinforce the requirement for 
reporting to the NRC regardless of other 
reports or notifications made. The 
operative sentences will now read: "If it 
is not possible to notify the NRC or 
predesignated OSC immediately, reports 
may be made immediately to the nearest 
USCG unit. In (my event. such person in 
charge of the vessel or facility shall 
notify the NRC as soon as possible." 
(New language italicized.) 

It was suggested that more places in 
the NCP should repeat the concept that 
whenever there is doubt as to the size or 
nature of a spill or release. or which 
reporting requirements are applicable. 
reporting to the NRC is encouraged. 
Although recognizing the potential for 
confusion, EPA believes that the rule 
should state the notification or reporting 
requirement as simply and directly as 
possible. in the proper sequence of 
actions delineated by the rule. Other 
methods, outside of rule making. should 
be found to make the industry and the 
general public aware of these 
responsibilities. Repeating the concept 
in various places with various different 
wordings has the potential for additional 
interpretations, which may be 
misleading. Some suggested language 
described which actions do not meet the 
requirements of the law. The final rule 
describes which actions do satisfy the 
statutory requirements. 

Also, the commenter recommended 
that the tone and clarity of language on 
reporting requirements in the preamble 
to the proposed rule (53 FR 51401. third 
column) should be included in the rule 
itself. EPA believes that these two 

, paragraphs are more appropriate in a 
preamble and is repeating them here 
because of their importance: 

EPA reiterates that statutory and 
regulatory reporting requirements are 
still keyed to discharges of oil and 
releases of hazardous substances 
exceeding a reportable quantity (RQ). 

...... 
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EPA is awz.re. however. that many 
r:·Jti[:ers do not have the trainin~,J cr 
bo·.\ ledge to detennine if there is an 
RQ cf a substance involved in a release. 
T~creiore; whenever there is any doubt 
about whether a release· exceeds an RQ. 
EPA encourages that the release be 
reported to the NRC. Reporting ensures 
po!:itive referral of every incident to 
t'ach federal agency with jurisdiction 
::md/ or regulatory interest. 

The NRC is tasked with processii'lg all 
reports regardless ofthe material 
invoived or the reported significance of 
the incident. All reports- are passed 
immediately by telephone to the pwper 
federal response entity and recorded in 
the NRG data base at the time of receipt. 
Publ.ic..government. industry. or 
aca&mic requests for access to stored 
data may be made through a written. 
freedom of Information. Act request to 
the Chief. National Response Center, 
2100 Second St::eet N\V.~ Room 2611. 
\V ashington, DC 20593. 

One comrnenter suggesied that tna!:Y 
people are nat aware of the range of 
functions for whlch the NRC. is 
responsible; After carefui scrutiny, EPA 
has decided that not air the. NRC 
functions are appropriately listen in a 
section covering on-scene. actfon, the. 
intent of §~ 300.125. However, the basic 
activities will be listed i'n a new entry in 
§ 300.175,.Federar agencies: additional 
responsibilities and.assist'arrce. 

·One- commenter-said' that § 300.!25(bJ 
should· not put th~r responsibility for the 
NRC facility/service on the Cbast Guard' 
as a requirement. since support for the 
NRC is-a coaperativ~rfecfural effort 
under Coast Guard lead. EPA agrees 
and has· inserted' the- phrase "irr 
conjunction witir atherNRT agencies .. " 
to this section. 

One comment cited' an error in the 
commercial phone number Hsted in the 
proposP.d NCP. EPA agrees; the correct 
telephone number is zoz::..zs7-2575. 

Final rule: Pr.oposed § § 300.125, 
300.300(b}and 300.405{bj are-revised as 
foilows: 

1'. Section 300.125(aJ has been revised 
to more accurately describe- the 
responsibilities of the National 
Response Center for notification and 
communications~ 

2. Section 300.I25(b l· has been 
amended by including the phrase "in 
conjunction with. other NRT agencies.·~ 

3. Section.300:125[c):rrow includes. the 
correct commercial: telephone number 
for ~NRC::202.~6i-2615-

4. The last twa sentences: in 
§ § 300:3C6(bj: and 300:405(b }. now read. as 
follows:. "If. it is· nat possible: to noticy the. 
NRC orpredesignated:OS.C 
immediately;. reports- ma5' ~mad eo tc: 
the nearest USCG unit In any-event. 

such person in charge of the vessel or 
faciiity shall notify the NRC as scon as 
possible." 

Name: Section 300.130. 
Determinations to initiate response ::mtl 
special conditions. 

Proposed rule: Proposed § 300.130(a) 
authorized EPA or the USCG to respond 
to discharges of ail or releases of 
hazardous substances, pollutants- or 
contaminants exceptwit.1 respect ta 
such releases orr or irom vessels or 
facilities within the jurisdiction. custody 
cr control of other federal agencies·. This 
section also described requirements 
with respect to certain kinds of releases, 
e.g .. radioactive materials. 

Response to comments: Paragroph (a}: 
Several commenters commented that 
same federal agencies may be. unable, 
due to lack of expertise. orientation; or 
funding, to respond to the threat of 
release or actual release of hazardous­
substances. pollutants ox-contaminants 
at their-facilities. Accordingly, the· 
cammenters recommended that EPA and 
the USCG be given unrestricted 
response authority oveneleases, actual 
or threatened, at all federal' facilities, 
except DOD and DOE' facilities-. and th.::t 
federal agencies- other tharr EP 1\, the 
USCG and. presumably; DOE and DOD 
should; oniy be given lead agency­
authority if and wlren they meet certain 
minimum standards; One cammenter 
stated that proposed·§' 300:120(a) does 
not specifically·grantauthorityto a 
federal agency· to initiate ;r response. 
and that the section should. grant this 
authority; The commerrtel"'noted that the 
executive order delegating· the 
President'S' authority underCERCL'\: 
grants this·authmity; andindicatedtbt 
§' 300.130{a} should reference the 
executive crrder: 

In response, EPA disagrees with. the 
commenter's suggestion that the USCG 
and EPA should retain unrestricted 
response· authority overreleases at 
federal facilities. In section 115 of­
CERCLA~OJngress.specifically· 
authorized the President to. "delegate 
and aasign.arry duties: or powers 
imposed up au.. or assigned tn him'~ in the 
statute. By Executi.ve:Ord.er12580'(52 FR 
2923;. Jan- 29!1'987). the. President 
d:eiegat:ed In federB.! agencies and 
departments theresporrsibilityand 
a utharity fot takin8· most response 
actioiillialnllilrNPL.siles within their· 
jurisdiction, custody, or control:. (EPA 
believes that the explanation of these­
authorities in thiS preamble is; sufficient, 
and need: not be specifically repeated in 
the: te.."'':.t of: the· r.ule. }'Moreover; CERCLA. 
secti.oru 120;makes: clear that. federal: 
agencies are; primarily responsible for· 
thecond'uct of tlie· Rl/FS.and remedial 

action at federal [J<.:iiily si:es : 
listed on th~ NPL. A:nenciir::j 
§ 300.130(a) of this rule to desi 
USCG and EP.>\ as !ead <Jgenc: 
responsP.s at f2deral facii(ty si: 
not be in accord .,.,.ith these me 

At the s<L'Tle time. it is impo; 
note that federai agencies mJ:. 
the services of the USCG or E:­
reimbursable basis. and the. N:­
system provides fur quick, apr 
communication of such reques· 
Experience to date has generJ: 
this to he adequate. A memorc. 
understanding between a fede' 
and EPA or USCG would also 
possible to cover both requirec 
and funding procedures. allow· 
EPA and USCG to manage resr 
under certain predetermined 
circumstances. 

Some commenters further 
recammend'ed that faderai age: 
should be. required ta.fmmedla: 
the NRC and the. appropriate R 
whenever the federal agencies 
unwilling. or unable to respond 
release-. 

· fn response,. as. a. threshold rr. 
federal agencies and departme: 
already r.equired by section: 10::: 
CERCLA to' report all releases , 
reportable· quantities· of hazard 
substances. to. the NationaL Res· 
Center. (Pursuant ta.sectian·10: 
National Response Center noti; 
Governor of each. state- whene\' 
report of a releas-e is made. w:itf 
to. that state-.) In. addition. with 
federal facilities. on the Hazard 
Waste Compliance· Docket (wr. 
includes releases for which a f' 
required under. CERCI.A sec tic 
and (c)}. the federal agencies a: 
departments are required ta cc · 
Preliminary Assessment (PA). <. 
which EPA will evaluate whetr 
rel'ease should. be listed on the · 

As: to the specifiC suggestion 
commenter that federal agenci< 
"ur:willing.ar urrahle.'" to' respor. 
certain. releases. it is important 
that pursuanttn CERCLA sectL 
and E.O, t2580r the federal. ager 
departments: have been de leg a: 
responsibility: under CERCLA s 
104 fur. evaluatfngo and taking re 
actions, as. necessary~ fol"'most 
that occur. atnon-NPL facilities 
their jurisdiction. custody; or cc 
(E.O. 12580, at section·Z{d}· and 
federal agencies- also; have 
responsibilities far the conduct 
response- actions at NPI:. sites r 
to CERCLA section 120. EPA dt 
believe that a.separa~reportir, 
requirement is neceSBaryta ado 
those situations where the fede 
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agency or department decides that a 
response action is not necessary. 

L"l situations where a federal agency 
experiences some difficulty in 
responding to a release, it is the general 
practice of the agencies to contact one 
or more of the sister agencies that have 
special expertise regarding the 
contamination problem (e.g., the 
Departmeat of Defense for munitions 
waste, EPA more generally}. As 
discussed above, the agencies may 
request the assistance of EPA or the 
USCG on an emergency basis. or enter 
into a more general memorandum of 
under:;tanding. Finally, federal facility 
reieases are includ~d on the Hazardous 
Waste C<)mpliance Docket, and are then 
evaluated by EPA for possible inclusion 
on the NPL; thus. EPA will be aware of 
significant releases to which the federal 
agency or department has been unable 
to respond as those releases move 
through the evaluation process. In 
conclusion, it is unnecessary to require 
the federal agencies to provide special 
notice to the NRC as suggested by the 
commenter. 

Paragraph (b]: One commenter 
recommended that the ftrst line of 
§ 300.130(bJ(1) be revised by deleting 
"any oil is discharged" and inserting 
"there is a discharge of oil." The 
recommendation is suggested on the 
grounds that the definition of 
"discharge" in subpart A does not 
necessarily include the use of discharge 
as a verb. EPA does not agree with this 
comment. 

The cornmenter pointed out that under 
- section 104(a}(1) EPA. as the President's 

delegate, is authorized to take response 
action when there is a release or 
threatened release of a pollutant or 
contaminant only if the relea!e or 

·_- threatened release may present an 
; imminent or substantial endangerment 
-~- to the public health or welfare. 

_;_ Therefore, the commenter recommended 
~ that proposed§ 300.130(b}(2) be revised 
;: to conform to section 104(a)(l) of 
;; CERCLA. In response, although 
·;."pollutant or contaminant" is defined for 
:: Purposes of the NCP to mean any 

-:--"" pollutant or contaminant that may 
---.,.present an imminent and substantial 

danger to public health or welfare (see 
l300.5}, EPA has made the requested 
change for the purpose of emphasis. 

. . Final rule: Proposed § 300.130 has 
been revised as foUows: 

1. Section 300.130(a} has been revised 
"In accordance with CWA and 

.,..,,uuu300.130(b)(2) has been 
~-"~vt~tec:t to read: "Any hazardous 

""•"'"!tl•otiu;t! is released or there is a threat 
such a release into the environment, 
there is a release or threat of release 

into the environment of any pollu~ant or 
contaminant which may present an 
imminent and substantial danger to the 
public health or welfare; or" 

Name: Section 300.135. Re!lponse 
operations. 

Proposed rule: This section describes 
the responsibilities of the OSC/RPM to 
direct response efforts and coordinate 
all other efforts at the scene of a 
discharge or release. This section 
provides that the first federal offidal is 
authorized to coordinate activities on­
scene and to initiate. in consultation 
with the OSC, any necessary actions. 
This official may also initia!e Fund­
financed actions as authoriz?.d by the 
osc. 

Response to comments: One 
commenter stated that while it is 
understood that specific response 
actions for every situation cannot be 
defined, guidance on how a response 
escalates from local to federal levels 
would be helpful. EPA believes that it is 
not practicable to provide specific 
guidance on how a response escalates 
from local to federal levels. due to the 
vast number of variables that are 
implicit in every spill scenario. 

Referring to ~ 300.135(b), one 
ccmmenter said that. regarding 
expenditures from the various federal 
funds, members of state pollution 
response agencies should be given the · 
same scope of action as described in 
§ 300.135(b) for the "first federal 
official" to arrive on scene. The 
commenter argued that state response 
personnel are knowledgeable of "first 
response" measures, as well as being 
familiar with basic cost documentation 
procedures. The cammenternoted that 
existing EPA and USCG procedures are 
too cumbersome to allow negotiation of 
a cooperative agreement or contract in 
the initial hours of an emergency 
response operation. 

EPA acknowledges the fact that state 
response personnel are knowledgeable 
of first response measures as well as 
basic cost documentation procedures. 
EPA and USCG procedures may be 
cumbersome in negotiating a 
cooperative agreement. but these 
procedures are necessary in order to 
maintain control of the two pollution 
funds. Under certain situations. the 
states can be reimbursed for their costs 
by the CWA 311(k) fund. in accordance 
with USCG rules for managing this fund. 

Another commenter suggested that. 
for consistency, the authority of the first 
federal official to arrive at the scene of a 
release, which is discussed in 
§ 300.135(b), should be discussed under 
§ 300.130 with the other authorizations 
for the initiation of response. EPA 

disilgrces. This discussion is mare 
appropriate in§ 300.135(b). because it 
deals primarily with the coordination of 
resoonse activities on scene bv the first 
federal official. -

One commenter indicated that. under 
§ 300.135(d). states should be 
encouraged to enter into cooperative 
agreements for removals under section 
311 of the CWA or ur,der CERCLA. 
Although EPA supports the concept. it 
does not feel it is necessary to add it as 
a regulatory requirement. (See also 
preamble section below on state 
in\'olvement in removal actions.) 

Another commenter noted that the 
requirement or expectation under 
§ 300.135(e} that RPMs will consult witll 
the RRT should not be promulgated 
unless the relationship between RP~!s, 
the NRT, and the RRT has been 
clarified. In response, the relationship 
between RPMs. the.NRT, and the RRT 
during remedial actions generally 
parallels the relationship between 
OSCs, the NRT. and the RRT during 
removal actions. These relationships are 
described in§§ 300.110, 300.115, and 
300.120. 

One commenter stated that 
§ 300.135(f) and the deflllition of support 
agency coordinator suggested that the 
concept of support agency only applies 
to CERCLA releases. If so, the reference 
to the OSC advising the support agency 
for oil discharges. should be deleted. -
EPA agrees. By definition. the support 
agency coordinator "interacts and 
coordinates with the lead agency for 
response actions under subpart E of this 
part." There is no designation of the use 
of a support agency or support agency 
coordinator under the CWA. 

In § 300.135(h). one commenter ask~d 
who defines "possible public health 
threat." The commenter contended that 
although it is necessary to have some 
broad language. misunderstandings can 
be reduced by more definitive phrases. 

The determination of a "possible 
public health threat" is made by LIJe 
OSC/RPM in consultation with other 
appropriate ageneies. EPA believes that 
§ 3G0.135(h) appropriately addresses this 
point. This section specifically states 
that assistance is available from !he 
Department of Health and Human 
Services (HHS) in making the 
determination of public hea!th threats. 

Under§ 300.135(i). one commenter 
indicated that there should be a 
requirement that the name of the office 
designated by each federal agency to 
coordinate response should be 
submitted to the RRT for inclusion in the 
regional contingency plan (RCP} and to 
the OSC and State Emergency Response 
Commission (SERC) for inclusion in 
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local contingency plans (LCPs} and 

Local Emergency Planning Committee 

(LEPC) plans. 

EPA believes that it is imp
o~tant 

that 

this information be passed on to the 

RRT and local response age:~cies
. 

Hawever. it is not necessary to place 

this requirement in the NCP. If it was, 

EFA should require. through the NCP, 

every facility. vessel, etc., to provide the 

same information to the RRT and local 

response agency. Through their normal 

contingency planning process. this 

information should be readily available 

to the RRT and local response agencies. 

A commenter noted that under 

§ 300.135(m}. it is not clear when it 

would be appropriate for an RPM to 

submit pollution reports to the RRT. In 

response. EPA wishes to clarify that the 

pollution reports described in 

§ 300.135(m) are prepared for removal 

actions: thus, these reports are generally 

submitted by an OSC rather than an 

RPM. EPA has deleted the reference to 

"RPM" in this section. 

Finally, it was commented that 

§ 300.135(n}, which requires that OSCs/ 

RP.Ms inform public and private 

interests and consider their concerns 

throughout the response, does not 

address what kind of responses are 

being referenced. Also. this section 

should encourage appropriate public 

and private interests to become 

appropriately involved after the first 

notification and not to expect the OSC 

to keep them informed through updates. 

In response: EPA believes that -

specifying the type and size of the 

incident response is not meaningfuL All 

incident responses require some kind of 

communication between all public and 

private parties. Regarding the second 

part of the comment, EPA has no 

authority to require the public and 

private interests to contact the OSC for 

information. Keeping the appropriate 

interests informed by the OSCs/RP.Ms is 

simply a policy issue and represents 

good program practices. 

Final rule: Proposed § 300.135 has 

been revised as follows: · 

1. In § 300.135(0. the words 

"discharges or" have been deleted. 

2. Section 30!l.135(j) has been revised 

to read as follows (see preamble 

discussion on § 300.615 (notification)): 

"The OSC/RPM shall promptly notify 

the trustees for natural resources of 

discharges or releases that are injuring 

or may injure natural resources under 

tneir jurisdiction. The OSC or RPM shall 

seek to coordinate all response activities 

with the natural resource trustees." 

3 In § 300.135(m}. the reference to 

"RPM" has been deleteo. 

lv'ame: Section 300.HO. Multi-regional 

responses. 

Proposed rule: This secnon discusses 

the procedures to follow in the event a 

discharge or release covers more than 

one jurisdictional area. 

Response to comments: Cornmenters 

noted that § 300.HO should clearly state 

that the OSC responsible for the area in 

which the release originated is initially 

in charge. Changing OSCs can be 

accomplished after this point. EPA 

disagrees with the comments. Sections 

300.140 (a) and (b) clearly outline OSC/ 

RPM responsibilities in spill situations 

when more than one area will be 

impacted. 

Another commenter pointed out that. 

in reality, the border between regions or 

districts becomes a no-man's land in 

which neither wishes to respond. While 

there can only be one OSC, the other 

affected regions/districts should have a 

representative at the command post. 

EPA disagrees with this comment 

concerning command posts and, 

therefore, has not changed the NCP. At 

the time of the spill, a simple agreement 

between the two predesignated OSCs or 

RRTs can alleviate this problem. 

Another commenter noted that the 

N~P should reflect the fact that more 

than one OSC can be designated if the 

area impacted extends for many miles. 

EPA disagrees. There should only be 

one OSC coordinating the response 

efforts. The OSC may, however. utilize a 

number of OSC representatives to 

handle the response efforts in the 

outlying sections of a large spill area. 

Final rule: Proposed § 300.140(c) is 

revised to delete an inappropriate 

reference to EPA/USCG agreements. 

Name: Section 300.145. Special teams 

and other assistance available to OSCs/ 

RP.Ms. 
Proposed rule: This section describes 

the special teams that are available to 

the OSC/RPM and the availability of the 

scientific support coordinator (SSC). 

Response to comments: One 

commenter stated that there is no 

reason for the title of this section to be 

changed from "Special Forces" to 

"Special Teams." The change only 

diminishes the role of the special forces. 

EPA disagrees. The change does not 

diminish the role of the special teams. It 

merely places a title upon this group of , 

specialized teams that is more 

commonly used {i.e .• Strike Teams. 

Public Information Assist Teams. 

Environmental Response Teams). 

Another commenter indicated that it 

may be appropriate to specifically 

identify the ATSOR Public Health 

Advisors and Emergency Response 

Branch in this section as a special 

resource available to an OSC. o 

a\·ailability is not wei! advertiz' 

response. ATSDR's role is not :: 

as that of a team. which is a un, 

organized and spedally prepau 

respond on calL ATSDR has bo· 

specific authorities for response 

special expertise which might t: 

upon by an OSC, and thus their 

like those of other NRT membe: 

agencies. These are outlined i!1 

§ 300.170. Other means of highli 

their availability, more appropr: 

effective than the suggested rev' 

the NCP, would be to ensure th;; 

ATSDR activities and availabi!i 

referenced in local plans and 0~ 

plans. 

A commenter stated that § 30( 

should define the capabilities of 

and include what they can be e> 

to provide to the OSC. In respon 

although the term sse as used 

throughout the NCP implies a sir 

individual. in the case of the Na: 

Oceanic and Atmospheric 

Administration {NOAA), this su;: 

in fact provided by a team of exr:: 

several of whom may be in the fl 

the same time. This section has b 

revised to reflect the capabilities 

sse. 
Another commenter stated tha 

OSC often requires more informa 
1 

than is available from the respon 1 

party, the Technical Assistance T 1 

(TAT), or the sse. Provided that I 

responsible party is willing to pa: 

additional scientific support, the , 
1 

should be allowed to utilize othe:1 

scientific experts without openin 1 

federal accounts. 
1 

In response. the OSC is allow1 

utilize other scientific experts 'i 

opening federal accounts, provi 

she can convince the responsit 1 

to pay for them. In most situat" 

particular resource is needed I 

OSC/RPM. the OSC/RPM wil, 

that the responsible party full 

particular resources. lf the re 

party refuses, then the only 1
1 

the OSC/RPM has is to func1 

res·ource using federal moni< 

One commenter recomms 

the description of the EPA 
1 

Assistance Teams (RATs) 

should be moved to the ge 
1 

descriptions in § 300.175{
~ 

deleted. If this reference ;1 

commenter stated that so 

indicate how the Radial~ 

Coordinator is to be con 

response, proposed§ 3C
1 

that the EPA Office off 

Programs (ORP) maintr 

Radiological Assistan" 

section also stated thq 
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Radiological Assistance Teams c:m be 
obtained by contacting the Radiological 
Rzsponse Coordinator. However. it is 
not explicitly stated that the 
Radiological Response Coordinatcr is 
located and can be contacted in ORP. 
EPA will make the clarification by 
adding "* * • in the EPA Office of 
Radiation Programs" after "Radiological 
Response Coordinator." EPA believes 
that it is more appropriate to reference 
EPA's Radiation Program in § 300.145 
rather than § 300.175 because the 
reference directly relates to providing 
assistance to the OSC/RPM. 

Final rule: Proposed § 300.145 is 
revised as follows: 

1. Section 300.14S(d) has been revised 
to add the following sentence at the end 
of the section: "In the case of NOAA, 
SSCs may be supported in the field by a 
team providing. as necessary, expertise 
in chemistry, trajectory modeling. 
natural resources at risk, and data 
management." 

z. rn § 300.145(£), EPA has added 
... • • in the EPA Office of Radiation 
Programs" after "Radiological Response 
Coordinator," in the next to last 
sentence. 

Name: Section 300.150. Worker health 
and safety. 

Proposed rule: Section 300.150 
requires that each employer at response 
actions comply with the requirements of 
the Occupational Safety and Health Act 
of 1970, applicable state laws. and EPA 
regulations regarding worker safety and 
health. Section 300.150 applies to actions 
taken either by a responsible party or a 

.. . lead agency and requires that there be 
i an occupational safety and health 

program for the protection of workers at 
the response site. 

Response to comments: One 
commenter recommended using the 
Incident Command System (lCS) 
concept as contained in the 
Occupational Safety and Health 
Administration (OSHA) rule to integrate 
response activities. In response, EPA 
notes that § 300.150(a} requires that 
response activities meet the 
requirements of 29 CFR 1910.120. 

.-o.:i;;. Hazardous Waste Operations and 
Emergency Response. promulgated by 
OSHA, including the ICS concept 
(§ 1910.120(q)(3}(i)). Executive Order 
U196 conveys the President's mandate 
that federal agencies comply with 
OSHA standards. State applicability is 
covered as described below. Routine 
hatardous waste operations do not 
lequire use of ICS. Thus. no change is 
.lleeded in the rule, since if the situation 
.................. use of the ICS concept, it 

already be covered within the 
30o.150(a} requirements of the NCP. 

The responsibility for assuring worker 
safety and health at a response scene is 
that of the employer. This is stated 
expressly in proposed § 300.150(a) (and 
in final § 300.150(e)). One comment 
indicated some confusion as to this 
requirement. particularly regarding 
firefigh~ers involvement during response 
actions. ln response. worker safety and 
health during response activities is 
protected by the regv.lations cited in this 
section. whether the workers are 
employed by private employers, or 
federal. state. or local governments. 
Federal employees are covered by the 
OSHA standards, as stated above. State 
and local government employees in the 
23 states and 2 jurisdictions which have 
their own OSHA-approved occupational 
safety and health plans are covered by 
the state standards which must be 
comparable to the federal standards. 
These states are Alaska, Arizona, 
California, Connecticut. Hawaii, 
Indiana. Iowa, Kentucky, Maryland, 
Michigan, Minnesota, Nevada, New 
Mexico, New York (for state and local 
government employees only), North 
Carolina, Oregon, Puerto Rico. South 
Carolina. Tennessee, Utah, Vermont, 
Virginia, Virgin Islands. Washington. 
and Wyoming. State and local 
government employees (such as 
firefighters} in the remaining 27 s!a tes 
(such as Ohio, plus Guam and the 
District of Columbia} are subject to EPA 
regulations identical to OSHA standards 
for response action workers under 
section 126 of SARA and 40 CFR part 
311. The EPA rule will apply to 
firefighters by March 6, 1990 for 
emergency respor:se (and September 21. 
1989 for other relevant activities!. 

One commenter suggested that 
proposed § 300.150 be revised to state 
that the OSC should be alert to unsafe 
work practices and notify the regional 
OSHA office when such practices are 
observed. EPA agrees that the OSC may 
be in a position to observe unsafe work 
practices. However. no change is needed 
because EPA believes that since 
workplace safety and health conditions 
are the responsibility of the employer. 
unsafe practices should first be reported 
to the appropriate employer because the 
employer is in a position to make an 
immediate correction. If the condition 
remains uncorrected. it should be 
reported to the appropriate enforcement 
authority. whether it is federal OSHA, 
state OSHA. or EPA. 

Further. highlighting a special 
responsibility for an OSC in this area 
carries additional implications-if the 
OSC fails to notice the violation. the 
employer might see that as official 
approval of his practice. Also, in 
general. the NCP sets out an 

organlza!ion and f:amework for 
ger:eraily :1ecded actions snd 
responsibilities. within which the OSC 
has, and must have. latitude to exercise 
his judgment. ~o sectio:t of the plan lists 
all possible actions of an OSC. however 
exceptional. 

One commenter no led that the 
National Contingency Plan (NCPJ 
requires CERCLA actions to directly 
comply with OSHA standards (proposed 
§ 300.150), rather than complying only to 
the extent those standards are 
"appliGable or relevant and appropriate 
requirements" (ARA.Rs) under CERCL\ 
section 121(d}(Z), 42 U.S.C. 96.21(d)(2). 
The commenter questior.ed why OSHA 
standards should be treated differentlv 
from other federal statutes. · 

In response. there are two principal 
reasons for the treatment of OSHA 
standards as non-ARARs in the NCP. 
First, as discussed below, Congress 
appears to have intended that certain 
OSHA standards apply directly to all 
CERCLA response actions. Second. EPA 
believes that OSHA is more properly 
viewed as an employee protection law 
rather than an "environmental" law, and 
thus the process in CERCLA section 
121(d) for the attainment or waiver of 
ARARs would not apply to OSHA 
standards. 

However. before addressing those 
issues in more detail, review of the 
comment revealed an inconsistency in 
the manner in which OSHA standards 
are considered under the NCP. As the 
commenter notes, proposed NCP 
§ 300.150 directly requires CERCLA 
actions to comply with certain OSHA 
standards (e.g .. 29 CFR parts 1910, 1926) 
(53 FR at 51489). while at the same time. 
the preamble to the proposed rule 
included most OSHA standards in 
EPA's list of potential ARARs {53 FRat 
51448). This si~uation requires 
clarification, because requirements that 
are promulgated as part of the NCP are 
not evaluated for attainment or waiver 
as part of the ARARs process. 

As a threshold matter, EPA believes 
that Congress intended certain OSffA 
standards (those for response action 
workers) to be always applicable to 
CERCLA response actions. Pursuant to 
mandates in CERCLA section 111(c)(6) 
ar:d SARA section 126, the Department 
of Labor has promulgated regulations 
that apply directly to worker safety 
during hazardous waste operations and 
emergency response actions. including 
CERCLA actions: 

(a) • • • (1) Scope. This seclion covers the 
following operations • • • : (i] Clean-up 
operatiozu required by a governmental body. 
whether federal state. local or other 
involving hazardous substances lhat are 
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co:-:duc:ed at uncontrolled hazardous waste 
sites {including. but not !i:nited to. the EPA's 
Xa!iunof Priority· List (SPL}. state priority list 
s1tes. sites recommended for the EPA NPL. 
:u:d initial investigations 'oF government 
Jde:wfied sites which ore conducted be tore 
the o:.esence or absence of hazardous . 
substance has been ascertained. 

29 CFR 1910.120 (emphasis added). 
Thus. these regulations apply 
specifically to the response actions 
detailed in the NCP. and compliance 
with these standards is property 
required in the text of § 300.150. 

Other OSHA standards, however. are 
of general applicability and were not 
developed specifically for CERCLA 
response actions (e.g .. OSHA 
Construction standards. Shipyard 
standards, Longshoring standards, etc.). 
EPA believes that these general OSHA 
standards are essentially workplace 
standards, designed to cover 
occupational exposures; they are 
properly viewed as requirements of a 
"federal environmental law," and thus 
do not come within the scope of ARARs 
under CERCLA section 121(d}(2). 1 

Rather, like the requirements of other 
non-environmental laws. such 
requirements would apply of their own 
force. not through the CERCLA process. 
Thus. OSHA standards are no longer 
included on the list of potential ARARs. 
The final NCP package(§ 300.150) has 
been modified to reflect this approach. 
which EPA believes is consistent with 
both OSHA and CERCLA. 

EPA does not believe that these 
changes will reduce compliance with 
OSHA standards at Superfund sites. The 
OSHA standards for response action 
workers will be met at every CERCLA 
site. and the more general OSHA 
standards will continue to be met where 
they apply. 

EPA notes that there are some 
standards in OSHA that set 
contaminant levels for the workplace 
(see 29 CFR part 1910, subpart Z. 
limitations on exposure to toxic and 
hazardous substances) that may also be 
relevant-although not applicable-to 
the determination of a cleanup level at a 
CERCLA site (due to the absence of 
other standards). In such a case, those 
standards may be included among the 
requirements "To Be Considered" 
(TBCs). 

In addition, the following changes 
were also made to proposed § 300.150. 
The statement that "the OSH Act 

1 CERCLA section 1Zl(dJ(2] deftnes potential 
ARARs as the standards. requirements, criteria or 
limitations under "any Federal environmental law." 
Not~ that the 1985 NCP-which did consider OSHA 
rP.quirements to be ARA.Rs-defined ARARs as 
·'requirements of Federal public health and 
em·iror.mentallaws." 

requirements can be enforced. as 
appropriate. by the relevant federal or 
state agencies." has been removed from 
the final rule; although the statement is 
correct. it is more appropriate for a 
preamble discussion. Further on this 
point. EPA notes that although OSHA 
standards apply to the federal 
government by Executive Order. they 
are not independently enforceable 
against the federal government 2 

accordingly, NCP § 300.150(c) has also 
been revised to state that the lead 
agency should make OSHA programs 
available to response action employees. 
consistent with and to the extent 
required by 29 U.S.C. 1910.120. 

The revisions to this section do not 
reflect any reduced commitment for 
compliance with applicable safety and 
health requirements. or any reduced 
responsibility for private employers to 
comply with worker protection 
standards. 

Final rule: Proposed § 300.150 has 
been revised to read as follows: 

(a) Response actions under the NCP will 
comply with the provision!! for response 
action worker safety and health in 29 CFR 
1910.120. 

(b) In a response action taken by a 
responsible party, the responsible party must 
assure that an occupational safety and health 
program consistent with 29 CFR 1910.120 is 
made available for the protection of workers 
at the response site. 

[c) In a response taken under the NCP by a 
lead agency, an occupational safety and 
health program should be made available for 
the protection of workers at the response site. 
consistent with. and to the extent required 
by, 29 CFR 1910.120. Contracts relating to a 
response action under the NCP should 
contain assurances that the contractor at the 
response site will comply with this program 
and with any applicable provisions of the 
OSH Act and state OSH laws. 

(d) When a slate, or political subdivision of 
a state. without an OSHA-approved state 
plan is the lead agency for response. the state 
or political subdivision must comply with 
standards in 40 CFR part 311, promulgated by 
EPA pursuant to section 126(f) of SARA. 

(e) Requirements, standards, and 
regulations of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 651 et seq.) 
(OSH Act] and of state laws with plans 
approved under section 18 of the OSH Act 
{state OSH laws). not directly referenced in 
paragraphs (a) through (d) of this section. 
must be complied with where applicable. 
Federal OSH Act requirements include. 
among other things. Construction Standards 
(29 CFR part 1926), General Industry 
Standards (29 CFR part 1910). and the general 
duty requirement of section S(a)(l) of the 
OSH Act (29 U.S. C. 654(a)(1)). No action by 
the lead agency with respect to response 
activities under the NCP constitutes an 

• Federal Emp. for Non·Smokers' Rights v. US.. 
446 F.Supp. 161 (D.D.C. 1976). affd 596 F.Zd 310 
(D.C.Cir.), cert. denied, 444 U.S. 926. 

exercise of statutorv authoritv within t'·. 
meaning of section 4(b){1) of the OSH :\ 
All governmental agencies and private 
employers are directly respons1ble f:Jr: 
health and safety of their own emplo~ ,,, 

Name: Section 300.155. Public 
information and communitv relatio: 

Pro:;osed rule: This secti"on state: 
OSCs./RPMs and communitv relatJ• 
personnel should ensure th~t all 
appropriate public 3nd private inte 
are kept informed when an incider: 
occurs. This section also stated tha 
on-scene news office be establishe· 
coordinate media relations and to i 
official federal information on an 
incident. 

Response to comments: A com:r. 
noted that there are three types of 

. coverage during an emergency: 
Newspapers, radio, and television. 
comment suggested that television 
most problematic to those respond 
an incident and that this section di 
address how to coordinate a respo 
with televised coverage of the inci, 

In response. EPA believes that tr 
rule appropriately addresses the 
responsibility to provide informatic 
about an incident. n is not necessa 
appropriate to include details in th 
NCP of different approaches to di[ 
media. In a separate effort. howev< 
NRT is considering additional guid 
and support for incident-specific 
response teams in implementing p: 
information procedures. 

Another commenter noted that t 

community relations requirements 
referenced in § 300.155 are all fror. 
subpart E. The comment questionc 
whether any community relations 
requirements. other than those 
specifically stated in § 300.155. a!' 
responses to discharges of oil. · 

ln response. § 300.155 appears ; 
subpart B. which is the basic 
responsibility and organization fo 
response which underlies the enti: 
NCP, thus including response to 
discharges of oil under subpart D. 
public information and communit­
relations requirements outlined ir. 
§ 300.155 are those generatly appi 
to at! responses, and generally su: 
for emergency or relatively short ' 
response actions such as those 
encountered in oil responses as c1 
in subpart D. Responses under su: 
E. however, include long term act. 
hazardous waste sites. and for th1 
there are specific and detailed 
requirements for community infor 
and involvement in decision-mak 
over the course of a response whi 
include removal or remedial actic 
carried out over a considerable p 
time. These community relations 
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provisions might be applicable in a long 
term cleanup that followed an 
emergency release. hence the cross 
references linking the basic or minirr.al 
requirement to the more detailed 
program which is mandatory for long 
term responses, but optional for 
emergency or short term responses. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.160. Documentation 
and cost recovery. 

Proposed rule: Section 300.150 
discusses the procedures for 
documentation of cost recovery for a 
response action. Section 3C0.160(a} 
states t:tat an accurate accountir.g of 
ft!deral. state or private-party costs 
incurred for response actions can be 
supported with an OSC report as 
required by § 300.165 for all major 
releasP.s and Fund-financed removals. 
Section 300.160(c} states that "Federal 
agencies are to make resources 
available, expend funds. or participate 
in response to discharges and releases 
under their existing authority," and 
adds, "The ultimate decision as to the 
appropriateness of expending funds 
rests with the agency that is held 
accountable for such expenditures·· (53 
FR 51490). Section 300.160(d} is a new 
section of the proposed NCP 
incorporating 1986 amendments to 
CERCLA that state that responsible 
parties are liable for the costs of any 
health assessment or health effects 
study conducted under the authority of 

· CERCLA section 104(i}. In addition, the 
preamble to the proposed NCP 
discussion of§ 300.160(d) detailed the 
types of studies for which responsible 
parties are held liable (53 FR 51402). 

Response to comments: Several 
commenters requested that EPA 
elaborate in the preamble discussion of 
§ 300.160 on what are "standard EPA 
procedures for cost recovery" as stated 
in the proposed rule (53 FR 51490). One 
asked that EPA propose a list of 

~ guidance documents for cost recovery 
procedures. Another asked that EPA 
make available its list of standard cost­
recovery procedures for public 
comment. Another asked that EPA 
circumscribe cost recovery to those 
studies which are determined to be . 
appropriate or necessary. In a related 
comment. one group asked that the NCP 
clarify the scope of costs recoverable 
and recognize that OSC reports are a 
llOor method of documenting those 
t:osts. This commenter asked for 
·clarification on the involvement of the 

or NRT in cost-recovery activities 
remedial actions, and an explanation 

for their involvement. Another 

asked that § 300.160(a) apply to oil 
discharges. 

Most comments summarized above 
requested discussion of procedures for 
and staff participation in cost recovery 
that more properly belongs in EPA 
guidance rather than in the NCP. The 
preamble to the proposed NCP 
ciscussion of§ 300.1SO(d) detai!ed the 
kinds of studies that are eligible for cost 
recovery. Including guidance documents 
in the NCP, or including information 
normally reserved for these guidance 
documents. would produce an unwieldy 
NCP. and reqt!ire constant revision as 
Agency guidance and policy procedures 
change over time. In addition, EPA is 
developing a regulation that will provide 
for recovery of direct and indirect costs 
under CERCLA. That rulemaking will 
address the comments summarized 
above. 

Oil discharges are not included under 
the provisions of§ 3C0.1eO(a), but are 
referred. through§ 300.160(b), to 
§ 300.315. the documentation and cost 
recovery section of subpart D. The cost 
recovery and documentation processes 
for oil discharges are. by intent. 
somewhat different from those for 
hazardous substance release responses. 
Including oil discharges under the 
provisions of§ 300.160(a) would subject 
them to conflicting cost recovery and 
documentation provisions. In addition. 
oil spills are statutorily exempt from the 
provisions of CERCLA, and come under 
the authority of the CWA. 

One commenter stated that granting 
power to authorize expenditure of 
federal funds to the agency responsible 
for the response action represented 
preferential treatment for federal 
agencies who are PRPs that is not 
extended to private parties. 

In response. the purpose of§ 300.160 
is to describe authority for expenditures 
in cases where federal agencies assist in 
a non-federal response, such as a 
coastal oil spill where no federal lands 
are affected. Their activities may be a 
mix of activities which they are required 
to undertake under their own 
authorities, and activities which thev 
undertake as requested in support of an 
OSC (or RPM). The latter activities may 
be reimbursed from the Fund. later to be 
reclaimed from the potentially 
responsible party (PRP} by the Fund­
managing agency. The commenter 
appears to misinterpret this section as 
applicable to situations when the 
federal agency is itself a PRP. It is not. If 
a federal agency were participating in a 
response for which it was the 
responsible party, no reimbursement 
from the Fund would be allowed. These 
provisions are amply covered in the 

app.-opriate Fund-management 
regulations. Thus. since there is no 
preferential treatment allowed or 
inierred for federal agencies over non­
federal PRPs. no change is necessary. 

F:"nal rule: Proposed § 300.150 is 
revised as follows: 

1. In § 300.160(a](Z]. the cross­
reference to § 300.165 in the last 
sentence is modified. 

2. Proposed § 300.160(a](3J is revised 
as follows (see preamble discussion 0:1 

§ 300.615 (notification)): "The lead 
agency shall make available to the 
trustees of affected natural resources 
information and documentation that can 
assist the trustees in the determination 
of actual or potential natural resource 
injuries." 

Name: Section 300.165. OSC reports. 
Existing rule: Section 300.40(a) of the 

existing NCP requires the OSC to submit 
to the RRT a complete report on a 
response action within 60 days after the 
conclusion of a response to a major 
discharge of oil. or a major hazardous 
substance. pollutant or contaminant 
release, or when requested by the RRT. 

·Proposed rule: Proposed § 300.165(a] 
requires the submission of the OSC 
report within 90 days (rather than 60 
days} of the conclusion of the response 
action or when requested by the RRT. 
Additionally. the RRT must re,•iew the 
OSC report and forward a copy of the 
report with the RRT's comments to the 
t-.'RT within 30 days of receiving the 
OSC report. 

Response to comments: Paragraph {a}: 
A commenter recommended that OSC 
reports be approved by EPA prior to 
distribution to the RRT. EPA notes in 
response that the NCP deals with the 
distribution of OSC reports for the 
purposes of the NRT /RRT /OSC national 
response system. The OSC reports may 
be used for individual agencies' own 
management information purposes as 
well, but a primary purpose of these 
reports is to allow prompt knowledge of 
lessons learned. frank discussion of any 
problems. and timely and effective 
consideration of improvements or 
cautions which need to be shared 
throughout the system. Pre-screening by 
EPA (or other agency providing the OSC 
in question} would impede the 
timeliness of such reports, and perhaps 
diminish the immediacy of concerns 
which are intended to be conveyed to 
other responders. Thus, no change has 
been made in response to this comment. 

Another commenter recommended 
that the OSC distribute the OSC report 
to the state representative to the RRT. 
This change is unnecessary. The state 
representative to the RRT has access to 
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st:c!-t reports through the mechanism set 
i.lp by each RRT to make OSC reports 
available !o each member of the RRT. 
Therefore. the OSC would be 
duplicating the mechanism already 
created. In addition, there is no apparent 
:eason why the state representatives 
should receive a copy of the OSC report 
directly from the OSC while the other 
members of the RRT receive a copy from 
the RRT. 

One commenter stated that the OSC 
report deadline is unworkab[e because 
the vast differences between response 
actions and the degrees of complexity 
that they may entail dictate that varying 
amounts of time mav be needed to 
complete an OSC re.port. Cost recovery 
actions, noted tfie commenter, may also 
dictate a specific deadline for report 
submission. The commenter also stated 
that the original intent of this 
requirement should be reexamined by 
the NRT and the RRT. To address these 
problems, the commenter recommended 
that after-action reports be required 
instead of OSC reports. and that no 
deadline for these reports be imposed on 
the OSCs.. For those actions which are of 
significant size or nature, or at the 
request of the RRT or NRT. the 
commenter re{;ommended that the OSC/ 
RPM submit an executive summary 
which addresses the four existing 
requirements of the NCP. The 
commenter suggested that the deadline 
for this summary should be determined 
by the NRT or the RRT requesting it. 

Recognizing that OSCs have extensive 
responsibilities and that response to 
discharges or releases is a higher 
priority than writing the OSC report. 
EPA proposed to- extend the deadline for 
submission of the report from 60 days to 
90 days after completion of the 
response. After considering the 
coiP.ments on this proposal. EPA agrees 
with the commenter that even this 
deadline for submission of the OSC 
report may be unworkable. Therefore. 
the final NCP now requires submission 
of the report within one year of the 
completion of removal actions or when 
requested by the RRT. EPA believes that 
the change provides needed flexibility 
while ensuring that RRTs are able to get 
reports sooner, if necessary. Althoug.1. 
the deadline has been extended. EPA 
still expects that OSC reports. will be 
written as soon as practicable. ' 
Generally, for removals of short 
duration (e.g., lasting less than30 days). 
OSC reports should be available within 
six months o£ completion of the removal 
action because there is less to report. 

EPA does not agree, however, that 
cost recovery actions need dictate the 
deadline for submission or the contents 

of the report. The purpose of the OSC 
report is to summarize the activities at 
the site and the lessons learned. It 
should be similar to the executive 
summary described by the commenter 
except that it should cover, briefly. all of 
the topics listed in§ 300.165(b). Detailed 
information regarding day-to-day events 
may be found in the administrative 
record. the pollution reports. the site log 
book. and the OSC log book. At the 
completion of site activities. these 
information sources are maintained in 
the site file at the regional office. In the 
event a detailed review of site activities 
is necessary (e.g .. for cost recovery 
purposes), the information can be 
obtained through the regional office. The 
OSC report should not attempt to 
include or duplicate all of this other 
information but rather should reference 
and summarize it. 

One commenter stated that EPA 
should broaden this section to apply to 
situations other than "major" discharges 
or releases. In response. EPA does not 
agree that OSC reports should be 
required for every action that responds 
to a discharge or release. EPA notes, , 
however, that ~ 300.165 provides that · 
reports on response actions other than 
to major discharges or releases will be 
submitted when requested by the RRT. 

One commenter noted that it is 
unclear whv § 300.165 involves RPMs if 
it is limited. to removal actions. In 
response. RPMs are referenced in 
§ 300.165 because removal actions 
sometimes occur at NPL sites (e.g~ a fire 
may have started at a site where a 
remedial action is planned or is being 
conducted); therefore. the RPM may 
actually submit the OSC report. 

Paragraph (c): A comment relating to 
§ 300.165(c)(l)(viii) noted that in the 
case of a large spill the damage 
assessment process will continue 
beyond the proposed 90-d.ay time !imit 
for submission of the OSC report. 
Therefore. the commenter states that 
§ 300.165[c){l)(vili) should include a 
"qualifying statement" concerning 
natural resource damage assessment 
activity. In response. EPA notes that the 
deadline for submitting OSC reports is 
now one year. Moreover. the OSC report 
need only observe that damage 
assessment activity is ongoing despite 
the conclusion of the response action. A 
qualifying statement,. therefore. is not 
necessary. 

One commenter argued that the OSCs 
should not comment on natural resource 
injuries or trustee activities.. The 
commenter believed that OSCs lack 
expertise in natural resource fields and 
could inadvertently make statements 
that might affect trustee efforts to 

recover damages throuL' 
commenter wanted par: 
(\'iii) dc~eted fror:-: the C 
in§ 300.165(cJ(1}. Anoti 
stated that the phrase .. 
shall be sufficient to 
provide • • • impacts 
impacts to the public he 
and the environment" ~ 
that damage assessmer: 
responsibility. The com: 
that responsibility fort! 
process should rest witr 
trustees. not with the 0' 
commenter noted that t~ 
be clarified in the ~CP. 

In resnonse to the co; 
expressed concern that 
commenting on natural 
or conducting damage a 
natural resources, EPA : 
commenter misinterpret 
this requirement. OSCs 
documenting the notific. 
of natural resource darn 
damage and then listing 
taken by the trustees at 
believes that it is an imr 
component of the report 
believe the requirement 
eliminated. However. Er 
the wording in § 300.165 
{viii) mav be misleadin$: 
changed-it in !oday's rul 
accurately reflect the st<. 

A comment relating tc 
§ 300.165( c)( 4)(iii) quest: 
is required to comment r 
developed by LEPCs an< 
section 303 of SARA, ar: 
that § 300.165(c)(4)[iii) b 
make it clear that OSCs 
recommend changes if t} 
conflict with the OSC o! 
EPA believes that § 300 
does not require review 
303 plans. The subsectio 
OSC to make recommen 
to the section 303 plans · 
appropriate." Such recor 
are only appropriate if i; 
plans are inconsistent w 
.RCP or OSC plan since t. 
authorized by any statut 
to review section 303 pl<:> 
Accordingly. the recom~ 
seems unnecessary. 

Fir.a1 rule: Proposed § 
revised as follows: 

l. The first sentence o 
has been changed from ·· 
after completion of remo 
activities • • •," to reac 
year after completion of 
activities • • •." 

2. Section 300.165(c)(1) 
changed to read: "Conte 
notice to natural resourr 
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reiating iniury or possible injury to 
natural resources." 

3. Section 300.165(c)(1)(viii) has been 
changed to read: "Federal or state 
trustee damage assessment activities 
and efforts to replace or restore 
damaged natural resources." 

Name: St)ction 300.170. Federal ager.cy 
participation. 

Proposed rule: Proposed § 300.170 
described general responsibilities of 
federal agencies within the National 
Response System . 

Response to comments: Under 
§ 300.170, a commenter requested 
clarification of the responsibilities of 
federai agencies wi:h respect to 
reporting of releases of hazardous 
substances. as compared to pollutants. 
or contaminants or discharges of oil. 
from facilities or vessels which are 
under their jurisdiction or control. EPA 
has revised this section to clarify the 
applicable reporting requirements. 

Final rule: Proposed§ 300.170(c) is 
revised as follows: 

1. Section 300.170(c) has been 
modified as follows: "All federal 
agencies are responsible for reporting 
releases of hazardous substances from 
facilities or vessels under their 
jurisdiction or control in accordance 
with section 103 of CERCLA." 

2. Section 300.170(d) has been added 
as follows: "(d) All federal agencies are 
encouraged to report releases of 
pollutants or contaminants or discharges 
of oil from vessels under their 
jurisdiction or control to the NRC." 

Name: Section 300.175 Federal 
agencies: additional responsibilities and 
assistance. 

Existing rule: 40 CFR 300.23. This 
section described federal agencies' 
capabilities and expertise related to 
preparedness planning and response, 
consistent with agency capabilities and 
legal authorities. 

Proposed rule: The proposed revisions 
emphasized the leadership roles of EPA 
and the USCG, added the Nuclear 

- Regulatory Commission to the list of 
federal agencies described, and revised 
and updated some of the other agencies' 

· capabilities and expertise. 
Response to comments: Paragraph {b): 

A commenter suggested adding language 
to§ 300.175(b) regarding the staffing and 
administration of the National Response 

(NRC) by the USCG. It was also 
•u1sn"''"''u to add to each of the other 

organizational roles, language 
.~..:conr'P'"n;n communication procedures 

services and funding for 
operations. 

In response, EPA has added a 
--..... , ... LIU'-'IIl of the capabilities and 

rtise of the NRC to§ 300.175(b}(15). 

EPA does not agree. however. t~at it is 
necessary to add language regardir.g 
organizational roles. communication 
procedures. etc .. to the descriptions of 
the other federal agencies. Section 
:)00.175 provides a brief generalized 
description of individual agency's 
expertise in preparedness planning or 
response actions, consistent with their 
legal authorities and capabilities. It is 
not meant to cover specific details of 
completing these activities. further. 
§ 300.125 has been revised to read: "The 
Commandant. USCG. in conjunction 
with other NRT agencies. shall provide 
the necessary personnel, 
communications, plotting facilities. and 
equipment for the NRC." In addition. if 
specialized services are needed by a 
particular agency, this, along with any 
appropriate funding. should be handled 
by a memorandum of understanding . 

A commenter recommended adding to 
§ 300.175(b)(1), a reference to the Coast 
Guard's authority to enter into 
cooperative agreements pursuant to 
section 311(c)(Z)(H] of the CWA or 
section 104(d) of CERCLA. EPA has 
added such language. 

One commenter questioned whether 
entering into a contract or cooperative 
agreement with the appropriate state in 
order to implement a response action 
appiies only to remedial actions. If not. 
the following statement is 
recommended: "Coast Guard OSCs 
should be included in negotiating 
agreements for emergency responses." 

In response. provisions of subpart B 
(and thus "negotiating agreements or 
contracts for response actions") 
generally apply to both removal ar.d 
remedial actions; therefore, no change is 
necessary. As a practical matter. in the 
timeframe of an emerge!l.cy response. or 
urgent need for a removal action. 
negotiating such an agreement for the 
particular event or place might take 
more time than the immediate situation 
allowed. Generic standing agreements 
for certain kinds of situations could be 
negotiated in advance. In general, 
however, proper contingency planning 
can meet mutually satisfactory 
emergency needs if state, local, and 
OSC plans show the same agreed-upon 
dispositions of resources and 
responsibilities and provide for 
appropriate levels of decision-making 
covering various kinds of incidents. 

Under§ 300.175(b](3), it was 
recommended to add language to clarify 
EPA responsibilities to address the 
immediate short-term evacuations that 
are often the norm in hazardous 
chemical responses. EPA does not agree. 
This appears to be a specific 
responsibility which would be best 
handled in a Federal Emergency 

:\fanagement Agency (FE~,fA) policy 
guidance document. 

Under§ 300.175 (b)(-l) and (b)(5). o::­
commenter requested clarification of 
specific responsibilities of Departme 
of Defense and Department of Er1erg 
OSCs concerning releases of haza:-dc 
substances. pollutants, and 
contaminants, and discharges of oiL 
responsibilities of OSCs from all fed 
agencies are the same, as described_­
§ 300.120 and elsewhere in the NCP. 

One commenter suggested tha.t 
language be added to § 300.175(b )(4l 
clarify that consistent with CERCL'­
section 120(e)(4)(A). the EPA 
administrator has the ultimate aut!:_ 
with respect to selecting remedial 
actions for DOD facilities on the !\ 
While the suggested addition is cor~ 
EPA does not believe this section is 
appropriate place for it. This item w 
be adequately covered in subpart K 

Another commenter suggested tha 
EPA add language to § 300.175(b)(4) ' 
identify the availability of Army 
Explosive Ordinance Demolition (EO_ 
units (for explosives. nerve agents. etc 
EPA believes that access to this 
expertise is limited by DOD authorili• 
and should not be included. 

Under § 300.175(b}(7), a commenter 
suggested a change to add a reference -
the capabilities of the Department of 
Commerce (DOC) with respect to 
National Marine Sanctuary ecosystemT 
EPA has made the suggested change. 

Under§ 300.175(b)(9)(i), a comment 
suggested a change to clarify the 
responsibilities of the Fish and W ._ .lt 

Service. EPA agrees with the suggested 
change. 

Under§ 300.175(b)(10), a commente! 
recommended expanding the section k 
describe the Department of Justice's 
(DOJ) role in litigation and the 
information that DOJ needs to negotia 
or pursue a court action. EPA does no~ 
agree with the proposed change becat: 
the NCP is not the appropriate documr 
for this purpose. 

Final rule: Proposed § 300.175 is 
revised as follows: 

1. The following sentence has been 
added to § 300.175(b)(1): "The USCG 
may enter into a contract or cooperath 
agreement with the appropriate state in 
order to implement a response action." 

2. Section 300.175(b)(7} has been 
changed to add a reference to the 
National Marine Sanctuary ecosystems~ 

3. Section 300.175(b}(9)(i} has been 
changed to read as follows: "Fish and 
Wildlife Service: Anadromous and 
certain other fishes and wildlife, 
including endangered and threatened 
species, migratory birds, and certain 
marine mammals: waters and wetlanc' 
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cc:!tamir.a-:ts d:ecting habitat 
resources: ar~d laboratorv resec!rch 
f<;c:iities." · 

4. Section 300.175[b)(1S) has been 
added describir:g the capabilit!es and 
expertise of the National Response 
Center. 

Same: Section 300.1/JO. St~!te and local 
participation in response. 

Proposed rule: This sect!on described 
general responsibilities of state and 
local governments for response 
activities~ 

Response to comments: ParG::Jraphs 
[a) and [c): Under§ 300.180(a). a 
commenter suggested allowing each 
RRT to determine an appropriate 
number of seats to assi\Ul to each state 
within its jurisdiction. EPA disagrees 
with the suggested change. Whiie it is 
recognized that state·s may assign tasks 
to a number of different state agencies. 
it is imperative to have one 
spokesperson for the state as the official 
representative on the RRT. As many 
state representatives as desired may 
attend the RRT meetings. Under 
§ 300.180(a). a commenter recommended 
adding "OSC" in addition to RPM for 
state-lead response actions. EP:\ agrees 
with the recommended change. 

Another comment asked two 
questions: Under§ 300.1BO(c). what is 
meant by facilities not subject to 
response actions under the NCP. and is 
this section consistent with § 300.3(a)(2}. 
In response. EPA agrees that the two 
cited sections should be consistent. and 
is revising the language in§ 300.180(c} to 
read: "For facilities not addressed under 
CERCLA • • ·." 

Paragraph (d): One commenter 
indicated that the r>.;CP should enable 
federal facilities to issue cooper::< live 
agreements to states to carry out 
remedial investigation .. feasibility study. 
remedial action and remedial design 
activities. It was suggested that 
§ 300.180(dl he modified to pro\lide for 
this. EPA recognizes that federal 
agencies may cooperate with states in 
completing federal facility response 
activities. This. will be adequately 
covered in subpart K and does not need 
to be included. in this section. 

Paragraph [e): Under ~ 300 .. 180(e}. a 
commenter recommended that state and 
local public safety organization 
response efforts should be consistent 
with containment and cleanup 
requirements in the NCP .. EPA agrees 
and has made the recommended change. 

Final rule: Proposed § 300.180 is 
revised as foLlows: 

1. The first sentence of~ 300.180(c) is 
revised to read: "For facilities not 
addressed under CERCL-\ • • 

2. Section 300.1BO(e) has bee!! chanQcd 
us follows: "Because state and local 
public safety organizations would 
normally be the first government 
representatives at the ::ce!'le of a 
discharge or release. they are expected 
to initiate public safety measures thc:t 
are necessary to protect public health 
and welfare and that are consistent with 
contair:ment and cleanup requirements 
in the NCP. and are responsible for 
directing evacuations pursuant to 
existing state or local procedures." 

f./ame: Section 300.185. 
r-.:ongovernmental participation. 

Proposed rule: Proposed § 300.135. 
based on existing § 300.25. encoura<>ed 
involvement by industry groups. 

0 

academic organizations and others in 
response operations. This section also 
specified that contingency plans should 
provide for the direction of volunteers 
by the OSC or other federal. state or 
local officials. 

Response ta comments: A commenter 
suggested changing § 300.185 so that the 
OSC/RPM does not have the discretion 
to involve volunteers in on-site activities 
associated with hazardous substance 
response operations. EPA disagrees with 
this suggestion. This section provides 
adequate safeguards for the use of 
volunteer personnel. including. 
restrictions from on-scene operations as 
necessary. 

A change was suggested to make this 
section consistent with the authority of 
the scientific support coordinator (SSC) 
as stated in § 300.145(d)(2). EPA agrees 
and has made the change. 

A comrnenter requested that the NCP 
further define strategies for dealing with 
cases involving multiple authorities. 
EPA disagrees with the recommended 
change. The situations involving 
multiple jurisdictions and authorities 
should be handled under the appropriate 
contingency plan. i.e .. the RCP or OSC 
plan .. 

Final rule: The last sentence of 
proposed § 300.185(b} has been changed 
to read as follows: ''The sse may act as 
liaison between the OSC/RPM and such . 
interested organizations.."' 

Subpart C-Pfanning and Preparedness 

Historically. the NCP has provided for 
federal planning and coordination 
entities and for federal contingency 
plans. Although there has previously 
been no federal requirement for state 
and local planning, the NCP has always 
provided for coordination with such 
entities and plans where they exisl 
However. SARA Title Ill now requires 
the development of a state and local 
planning structure and local emergency 
response plans. 

Title Ill pro\·ides the mechar.isn: 
citizen and local govemment accE> 
idorr.:ation concerning potenti<Jl 
chemical hazards preser:t in their 
con::::ur.ities. This information i::c 
requir~men!s for the submission c 
emergency pla:ming information. 
material safety data sheets and 
emergency and hazardous chemic: 
inventory forms tc state and locc.l 
goverr:ments. and for the suomisc; 
toxic chemical release forms to tb 
Title Ill also contains general pro\· 
concerning local emergency respc. 
plans to be developed by local 
emergency planning committees 
(LEPCs). emergency training. rev!_· 
err:ergency systems. trade secre 
protection. providing public acce;;_ 
information. enforcement. anci c:,:. 
suits. Regulations irr;plementino T 
are codified at 40 CFR subchap~er 
will reference Title Ill anc these 
regulations in subpart C where 
appropriate. 

The proposed NCP srates that in 
developing OSC contingency plan~ 
OSCs shall coordinate with State 
Emergency Response Commissior.. 
(SERCs) and Local Emergencv Pla: 
Committees (l..EPCs) affected.by !i 
OSC area of responsibility. The 0~ 
plans shall provide for a well 
coordinated response that is integ: 
and compatible with all appropria · 
response plans of state. local and , 
non-federal entities. and especiall· 
Title III local emergency response 

The following sections discuss 
comments received on the propos• 
subpart C and EPA's responses. 

Na:ne: Section 300.200. Genera i 
Existing rule: Subpart D-Plans 

( § 300.41). Subpart D of the 1985 :-; 
required that .. in addition to the r-;, 
Contingency P!an (NCP), a federa1 
regional plan be developed for ea< 
standard federal region. Alaska. ;; 
Caribbean, and. where practicabl. 
federal local (i.e .. OSC) plan also t 
developed. The purpose of these p 
coordination of a timely. effective 
response by various federal agenc 
and other organizations to discha: 
oil and releases of hazardous 
substances. pollutants and contar: 
in order to protect public health. 
welfare. and the environmenL 

Proposed role: The equivalents· 
to subpart Din the 1985 NCP. is fc 
subpart C of today's rule. This sui: 
summarizes emergency prepared" 
activities relating to oiL bazardou 
substances, pollutants and 
contaminants: describes the feder 
state. and local planning structun· 
provides for three levels of fede~;, 
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contingency plans; and cross-references 
state and local emergency preparedness 
activities under SARA Title Ill. 

Response to comments: A commer.ter 
stated that the planning activities 
referred to in subpart C apply to both oil 
and hazardous substances response 
activities, not to "hazardous chemicals 
and substances only" as provided in the 
proposed rule. EPA agrees with this 
commenter. As stated in the 1935 NCP, 
all federal, state, and local contingency 
plans must deal with emergency 
preparedness and response activities 
related to discharges of oil and releases 
of hazardous substances, pollutants. or 
contaminants. 

Final rule: Section 300.200 is revised 
to read, "This subpart summarizes 
emergency preparedness activities 
relating to discharges of oil and releases 
of hazardous substances. pollutants. or 
contaminants • • *". 

Name: Section 300.205. Planning and 
coordination structure. 

Proposed rule: The SERC in each state 
is to establish local planning districts. 
appoint LEPCs, and supervise/ 
coordinate their activities. The SERC 
must also establish information 
management procedures and appoint an 
individual to serve as the coordinator 
for the information. 

Response to comments: A few 
·· commenters suggested that§ 300.205(c) 

make reference to § 300.115(h) to ensure 
coordination of the RRT with the SERC. 
Section 300.205(b) references § 300.115 

-" as the description of the RRT's 
responsibilities. Section 300.115(h] states 
that the state's RRT representative 
should coordinate with the SERC. Since 
it has already been stipulated that tl1e 
RRT as part of their responsibility 
coordinate with the SERC. there is no 

"':":". need to reiterate that statement in 
,~ § 300.ZOS(c). 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.210. Federal 
contingency plans. 

Proposed rule: This section describes 
. the three levels of federal contingency 
plans and makes reference to Title Ill 
plans. See also general description in 
introduction above. 

Response to comments: 1. SARA Title 
lll. Several commenters suggested that 
aU references to SARA Title III should 
be eliminated from the NCP in that -

. SARA Title ill establishes new. 
COmpletely separate requirements to 

to state and local emergency 
J PliiliUlliru! officials, which are totally 

Ullr'PI:ot<>n to the CERCLA process. 
'.ru•nn ..... commenter. however, 
1\ipported the complete incorporation 
and integrat;on of Title III provisions 

with other notification, spill prevention 
and preparedness sections in the NCP. 
One commenter recommended that EPA 
make a clear distinction betv.·een the 
NCP preparedness activities and Title Ill 
requirements. 

A major objective of both the NCP 
and SARA Title III is to increase public 
protection by developing response plans 
to deal with releases of oil and 
hazardous substances to the 
environment. Eliminating from the NCP 
all references to SARA Title III could 
lead to duplication of effort by federal, 
state and local governments regarding 
contingency planning. It could also 
cause confusion because the NCP would 
not provide a complete picture of LI-Je 
federal/state/local planning structure. 

2. Clanfication of coordination 
procedures. Some comments stated that 
the NCP should be revised to include 
procedures for coordinating emergency 
response planning amongst LEPCs, 
OSCs, RRTs and the NRT. EPA has 
considered this comment and is not 
including such language in the final rule. 
The NCP is not intended to be a detailed 
procedural guidance document and such 
coordination should be left to the 
discretion of the coordinating parties to 
provide greatest flexibility to address 
regional. state ·and local variations. 
Other guidance on planning and plan 
coordination is available. e.g. 
"Hazardous Materials Emergency 
Planning Guide." National Response 
Team, NRT-1 (Marc:h 1987], "Criteria for 
Review of Hazardous Materials 
Emergency Plans," National Response 
Team, NRT-1 (May 1988] and 
"Technical Guidance for Hazards 
Analysis," EPA. DOT and fP~A 
(December 1987], through the National 
Response Team (NRT) member 
agencies. 

3. Natural resources trustees and 
DOD and DOE OSCs. A few 
comrr.enters suggested that § 300.Zl0 be 
expanded to require that natural 

· resources trustees and DOD and DOE 
OSCs be identified. Section 300.210 
states that "RCPs [Regional Contingency 
Plans] shall follow the format of the 
NCP and coordinate with state 
emergency response plans, OSC 
contingency plans, • • *". The NCP and 
OSC contingency plans stipulate that 
the trustees of natural resources. as well 
as DOD and DOE OSCs, should be 
identified. Therefore there is no need to 
further state that in § 300.210. 

4. OSC jurisdictional boundaries. 
Another commenter stated that 
determining the OSC jurisdictional 
boundaries based on Title lii district 
boundaries is not appropriate. EPA 
agrees. The language in the proposed 
NCP reads that "jurisdictional 

boundaries of local emergency planning 
distri:::ts • • • shall. as appropriate be 
cor:sidered in determinir.g esc a:eas of 
responsibilities." Thus, the proposed 
1\CP does not require the OSC 
jurisdictions to be based on Title ill 
local planning district boundaries. and 
there will be no change in the final rule. 

5. Coordination of RRT. OSC and 
LEPC plans. A few ·commenters feel that 
it would be burdensome for RRTs or 
OSCs to coordinate their plans with the 
Title Ill local emergency response plans. 
They feel the drafters of Title Ill local 
emergency response plans should 
ensure that their pla~s coordinate with 
the OSC and RRT plans. 

Other commenters recommended that 
the RRT be encouraged to advertise the 
availability of copies of the RCP to local 
emergency planning committees. One 
commenter suggested that the state 
should ensure the coordination of local 
plans with the OSC plan. Another stated 
that the NCP should be revised to 
indicate that d!'afters of Title ill local 
plans should coordinate their plans with 
federal plans, not the other way around. 
Finally, another commenter noted that, 
for consistency, procedures for a LEPC 
to submit a plan to the RRT foneview 
should be included in § 300.Zl5(d). and 
that these procedures should require 
submission through the SERC: 

EPA considers the coordination of the 
OSC plans with the Title ill plans to be 
important. OSCs must be 
knowledgeable of local response groups 
and their response capabilities in order 
to prepare reliable and useful plans and 
to rescond to incidents in their districts. 
The j~risdiction of some OSCs may 
include several Title III local planning 
districts. and the OSCs must ensure that 
their plans do not conflict with. but 
complement the Title ill plans. A few 
people commented that language should 
be added proposing that the Title ill 
local planning committees coordinate 
their plans with those of the OSCs. 
Section 300.215(a] already _includes such 
language. 

EPA also believes that the 
coordination through the SERC of 
regional plans with the Title III plans. to 
the greatest extent possible. is 
fundamental to the planning process. 

Final rule: Proposed § 300.210(b] is 
changed to add the following sentence 
before the last sentence: ~such 
coordination should be accomplished by 
working with the SERCs in the region 
covered by the RCP." 

Name: Section 300.215. Title III local 
emergency response plans. 

Proposed rule: See general description 
in introduction above. 

-
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Resoonse to cor.-:ments: A commenter 
stated that § 300.215 should be revised 
to include comments regarding non­
catastrophic event response. EPA 
disagrees with t:,is comrr:enter since 
Title III addresses all releases. 
catastrophic as ·.vel! as non­
catastrophic. Section 304 of Ti~Ie Ill 
requires the reporting of releases in 
excess of a reportable quantity of an 
extremely hazardous substance or a 
CERCLA hazardous substance to the 
SERC, LEPC. and the NRC (where 
appropriate). These federal. state, and 
local officials will then respond to that 
report as appropriate. 

Another commenter suggested that 
§ 300.215 should be expanded to include 
procedures for a LEPC to submit a plan 
to the RRT for review. EPA has 
considered this comment and is making 
a revision in the final rule. 

Final rule: Proposed § 300.215 is 
revised as follows: 

1. Section 300.215(d) is revised to add 
the following last sentence: "This 
request should be made by the LEPC. 
through the SERC and the state 
representative on the RRT." 

2. In the first sentence of 
§ 300.215(e)(2), the phrase "to the SERC, 
LEPC and the local fire department" has 
been added. 

Name: Indian tribes under Title III. 
Proposed rule: The preamble to 

proposed subpart A stated that EPA is 
proposing to include Indian tribes in the 
definition of "state," except for purposes 
of Title III. or where specifically noted 
in the NCP. 

Response to comments: Several 
commenters disagreed with excluding 
Indian tribes from being treated like 
states under Title III. These commenters 
encouraged EPA to allow tribal 
participation in this program because if 
the tribes do not become involved as 
governments in emergency response 
planning, the potential for harm to the 
reservation population and environment 
increases. These commenters also 
mentioned that EPA should allow tribes 
to participate as governments in Title III 
programs because tribes can be an 
important link in emergency planning 
and could be important in planning the 
appropriate response actions. These 
commenters recommended that EPA use 
its discretion to allow tribal 
participation under Title III on a 
government-to-government basis. Indian 
tribes wishing to develop local planning 
structure and local emergency response 
plans should be allowed to participate 
in Title III planning on the same basis as 
states. 

In response. EPA notes that on March 
29, 1989 (54 FR 12992), EPA proposed 

that Indian tribes be the designated 
implementing authority for Title III on 
all lands within "Indian countrv" as 
defined in 15 U.S.C. 1151. Whe; this 
proposed rule becomes final. Indian 
t:ibes will. by rule. be included in the 
definition of "state" for the purposes of 
Ti tte III. 

Final rule: There is no rule language 
on this issue. 

Subpart D-Operctionol Response 
Phases for Oil Re.7JO\'al 

Subpart D contains only minor 
revisions to the existing subpart E. The 
following sections discuss comments 
received on the proposed subpart D and 
EPA's responses. 

,vame: Section 300.300. Phase !­
Discovery or notification. 

Proposed rule: This section describes 
the ways in which an oil discharge may 
be discovered and requires that reports 
of all discharges be made to the NRC. 
Alternative notification to the 
appropriate USCG or EPA 
predesignated OSC or the nearest USCG 
unit is permitted if immediate 
notification to the NRC is not 
practicable. This section also requires 
that immediate notification to the NRC 
be included in regional and local 
contingency plans. Upon notification of 
an oil discharge, the NRC must promptly 
notify the OSC who. in turn. will 
proceed with the additional response 
phases outlined in this subpart. 

Response to comments: One 
commenter asserted that the addition of 
the EPA predesignated OSC as a contact 
through the regional 24-hour emergency 
response telephone number is 
unnecessary and should be deleted. The 
commenter went on to say that a single. 
all encompassing notificz.tion system 
must be established in the NCP so the 
federal government can be efficient and 
effective in its response actions. The 
concept of a single point of contact for 
reporting all environmental incidents 
throughout the United States is well 
established under the FWPCA and 
CERCLA. According to this commenter, 
with one telephonic notification to the 
NRC, many responsible parties fulfilt 
several federal regulatory reporting 
requirements. If a responsible party can 
telephonically call EPA's 24-hour 
emergency number. then why can they 
not simply call the NRC. The 
requirement to call EPA's 24-hour 
number simply confuses and 
complicates the reporting requirements. 

While EPA agrees that there should 
be a single notification system for 
discharges of oil, EPA believes that it is 
important to make available reasonable 
alternatives for reporting oil spills that 

are limited to the rare 
where it is not possib\. 
1\'RC. Furthermore. it i~ 
EPA that the conditior­
reporting to the 1\'RC i. 
is not ambiguous. It sh 
emphasized that repor 
or EPA predesignated 
hour EPA regional em: 
telephone number are 
and all reports shall b, 
to the 1\'RC by the disc 

One commenter rec~ 
the "notification" lang 
subpart D for Oil Re~c 
and in subpart E for H. 
Substance Response ( .' 
be identical asserting : 
confusion and make re 
incidents that are both 
hazardous substance s 
commenter added that 
for the oil industry to C. 
notification. whether a 
interpreted to fall with, 
exclusion and recomm< 
language for § § 300.300 
Another commenter rec 
rewriting the Discover:; 
section to accurately re 
notification requiremen 
types of discharges as r 
statute adding that the 
the NRC and OSC must 
separate from the requ: 
discharger so as not to , 
reader. 

EPA believes that the 
provisions of subparts I 
proposed. are consiste:-: 
necessary differences c 
statutory and programr: 
requirements. EPA alsc 
concept of a single pair­
reporting ail oil and ha: 
substance spills is pre' 
in today's final regulati 
remains largely !lnchar: 
proposed rule. 

Final rule: The last tv 
§ 300.300(b) are revise'ci 
discussion in preamble 
§ 300.125 on editorial re 
§ 300.300(b)): 

"If it is not possible tt 
or predesignated OSC i: 
reports may be made to 
Coast Guard unit. In an· 
person in charge of the : 
shall notify the NRC as 
possible." 

Name: Section 300.30: 
Preliminary assessment 
action. 

Fino/ rule: Proposed ~ 
revised as follows (see! 
on § 300.615(notificatio 
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"If natural resources are or may be 
injured by the discharge. the OSC shall 
ensure that state and federal trustees of 
aifected natural resources are promptly 
notified in order that the trustees may 
initiate appropriate actions. including 
those identified in subpart G. The OSC 
shall seek to coordinate assessments. 
evaluations. investigations. and 
planning . .'.vith state and federal 
L"Ustees. 

Name: Section 300.310. Phase III­
Containment, countermeasures. cleanuj) 
and disposal. 

Proposed rule: This section requires 
that the OSC initiate defensive actions 
as soon as possible to prevent. 
minimize, or mitigate ti1e threat to the 
public health or welfare or the 
environment. These actions may include 
controlling the source of the discharge; 
initiating salvage operations; 
deployment of physical barriers to deter 
the spread of the oil; and ihe use of 
chemical or biological countermeasures 
in accordance with subpart J, to restrain 
the spread of the oil and mitigate its 
effects. This section directs the OSC to 
choose oil spill recovery and mitigation 
methods that are most consistent with 
protecting the public health and welfare 
and the environment. Sinking agents are 
specificalfy prohibited. This section 
requires tha! recovered oil and 
contaminated materialS'be disposed of 
in accordance with federal regional and 
local contingency plans. 

Response to comments: A commenter 
noted that§ 300.310(c) states that "oil 

- and contaminated materials recovered 
in cleanup operations shall be disposed 
of in accordance with the RCP and OSC 
contingency plan and any applicable 
laws. regulations. or requirements." If 
the purpose of this paragraph is to 
require that the disposal of cleanup 
materials meet applicable or relevant 
and appropriate requirements (ARARs). 
the commenter recommended that 
ARARs should be substituted for 

~ "applicable laws, regulations. or 
;_. requirements". Language similar to 
·., § 300.400(g) should then be added to aid 
• in the identification of ARARs for oil 

removaL 
The purpose of this paragraph is not 

~Mr-r:.·to require that the disposal of oil- . 
ated cleanup materials meet 

eu~'"''"" Language that could be 
zo::·.uut~rnJreted to the contrary inadvertently 

ared in the preamble to the 
Proposed regulation. ARARs. as 
required by CERCLA section 121. apply 

remedial actions responding to 
~·.,n~if:ses of hazardous substances, the 

of which excludes "oil." 
- ...... y ... n. sections 101(14) and 101(33). 

response to oil discharges is 

provided by section 311 of the CleJn 
Water Act. 

Final rule: EPA is p:-omulga:ing 
§ 300.310 as proposed. 

Name: Section 300.315. Phase IV­
Docurnentation and cost recovery. 

Proposed rule: This section requires 
the collection and maintenance of 
documentation to support actions taken 
under the CWA and to form the basis 
for cost recovery. 

Final rule: Proposed § 300.315 is 
revised as follows: 

1. The cross-references to the USCG 
Marine Safety Manual and 33 CFR part 
153 in the last sentence of§ 300.315{a) 
are modified. 

2. Tbe following sentence is added to 
proposed § 300.315(c) (see preamble 
discussion on § 300.615): "The OSC shall 
make available to trustees of the 
affected natural resources information 
and documentation that can assist ll-Je 
trustees in the determination of actual or 
potential damages to natural resources." 

Name: Section 300.320. General 
pattern of response . 

Proposed rule: This section describes, 
in general. the actions to be taken when 
a report of a discharge is received. 

Final rule: The phrase "rehabilitating 
or acquiring the equivalent of • • ... 
has been added to § 300.320(b)(3)(iii) in 
order to be consistent with CWA 
section 311(f)(S). 

Name: Section 300.330. Wildlife 
conservation. 

Proposed rule: This section describes 
coordination of professional and 
volunteer groups to participate in 
waterfowl dispersal, cotlection, 
cleaning. rehabilitation and recover! 
activities. 

Response to comments: A commenter 
suggested that the more encompassing 
term "wildlife" be used in this section 
rather than "waterfowL" EPA agrees 
and has made the change. 

Final rule: EPA has revised proposed 
§ 300.330 to use the term "wilulife" 
rather than "waterfowl." 

Subpart £-Hazardous Substance 
Response 

The Hazardous Substance Response 
subpart contains a detailed plan 
covering the entire range of authori:::ed 
activities involved in abating and 
remedying releases or threats of 
releases of hazardous substances. 
pollutants, or contaminants. EPA is 
making major revisions to the hazardous 
substance response authorities included 
in the NCP. The revisions implement the 
1986 amendments to CERCLA and 
incorporate additional requirements 
deemed necessary and appropriate 

based on EPA's management of the 
Superfund program. The ;,;cp 
reorganizes the sections of the subp;; 
to coincide with the general order of­
established procedures during respor: 

Specifically. EPA is expanding cur; 
§ 3G0.62 on the state role into a sepa; 
subpart (new subpart F). which 
incorporates the new state involveme 
regulations; the entire discussion no\' 
appea~s after subpart E. EPA is also 
revising and reformatting current 
§ 300.67 on community relations so th;, 
it is no longer a separate section but; 
incorporated into the other sections a 
appropriate. FurLi.errnore. EPA is 
renaming and reorga!lizing t!1e sectior:. 
in subpart E as follows: 
§ 300.400 General 
§ 300.405 Discovery or notificatio. -
§ 300.410 Removal site evaluation­
§ 300.415 Removal action 
§ 300.420 Remedial site evaluation 
§ 300.425 Establishing remedial 

priorities 
§ 300.430 Remedial investigation/ 

feasibility study (RI/FS) and selectit 
of remedy 

§ 300.435 Remedial design/remedial 
action, operation and maintenance 
The following sections discuss majo 

comments received on the proposed -
subpart E and EPA's responses. 
Responses to other comments are 
included in the support document to th 
NCP. 

Section 300.400. General. 

Name: Section 300.400(d)(3). 
Designating PRPs as access· 
representatives. Section 300.400(dl(4)(i). 
Administrative orders for entry and 
access. 

Proposed ruie: Section 300.400(d)(4)(i, 
provides that EPA or any appropriate 
federal agency, by the authority grante(' 
them in CERCLA section 104(e)(5). czn 
issue an administrative order to secure 
entry and access to a site where the si!c 
owner does not give consent to entry c~ 
access. Section 300.400(d)[3J adds 
language that allows EPA to designate 
PRP as its representative solely for the 
purpose of access, through CERCL\ 
section 104(e), but only in cases where 
the PRP is conducting a response actic · 
pursuant to an administrative order o; 
consent decree. This does not create 
liability in the federal government or 
limit EPA's right to ensure a proper 
remedial investigation/feasibility stud: -
(RI/FS). 

Response ta comments: Most 
commenters expressed supportior 
§ 300.400(d)(3), authorizing the ag(!Ilcy 
designate a PRP as its representative; 
access to a site, and concurred that sc; 
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designation would help ensure 
cooperative PRPs access to a site owned 
or operated by a recalcitrant PRP. 
Disparate comments were received on 
§ 300..tOO(d)(4)(i). EPA received 
comments stating that PRPs should be 
provided access to Fund-lead and state­
lead sites to allow them to conduct their 
own testing and sampling in order to 
respond knowledgeably to an EPA 
remedial action proposal or to prepare 
an adequate defense. One commenter 
suggested that PRPs should be afforded 
the same unrestricted access to a site 
that is afforded the lead agency. 
Another suggested that entry and access 
should be afforded any PRP that 
voluntarily conducts a response action. 
and not be contingent upon the PRP 
entering into a consent order or decree. 
A third suggested that the NCP 
distinguish between entry and access to 
abandoned hazardous waste sites and 
sites with active. operating businesses. 
They proposed limitations on entry and 
access by a lead agency and on the lead 
agency's ability to grant others entry 
and access to such ongoing commercial 
sites to prevent major disruptions of 
business. A final commenter proposed 
that DOD. as lead agency, should be 
granted the authority to deny state 
agents access to DOD vessels. 

EPA opposes unrestricted access to a 
site by PRPs for several reasons. 
Unsupervised access. sampling and 
testing would present a potential health 
hazard to those on the site or residing 
near it. Unrestricted access could slow 
cleanup by disrupting authorized on-site 
activities. EPA further believes that the 
proper opportunity for access and 
sampling is afforded when PRPs are 
given the chance to conduct the RI/FS. 
Finally. a great deal of information 
about the site is already made available 
to PRPs and others through the 
administrative record for the site. 

The statute makes no distinction 
between entry and access at abandoned 
sites and sites of operating businesses in 
conducting response actions. Protecting· 
human health and the environment is . 
EPA's first priority when it gains access 
to a site. Protecting private commercial 
and industrial enterprises from 
interruption may also be considered in 
certain circumstances where there is no 
effect on EPA's accomplishment of its 
primary purpose to protect human 
health and the environment. EPA has 
clarified this section. however, to make 
it clear that one or more PRPs, including 
representatives. employees, 'agents and 
contractors of PRPs may be designated.. 
as the lead agency's representative. EPA 
has- also clarified that EPA or the · 
appropriate federal agency may request 

the Attorney General to commence a 
civil action to compel compliance with a 
request or order for access. 

Finally. the statute does not recognize 
the "uniqueness" of DOD's authority as 
a lead agency when granting site entry 
and access to any "state or political 
subdivision under contract or 
cooperative agreement" with EPA under 
CERCLA section 104(e)(1). Of course. 
the President may issue site-specific 
orders under CERCLA section 120(j) 
regarding response actions at 
Department of Defense or Energy 
facilities as necessary to protect 
national security. 

Final rule: Proposed § 300.400( d) is 
revised as follows: 

1. The language in proposed 
§ 300.400(d)(2)(ii) on where the authority 
to enter applies is reordered. 

2. Proposed § 300.400(d)(3) is revised 
to clarify that one or more PRPs. 
including representatives. employees. 
agents and contractors of PRPs, may be 
designated as the lead agency's 
representative. 

3. Proposed§ 300.400(d)(4)(i) is 
revised to state that EPA or the 
appropriate federal agency may request 
the Attorney General to commence a 
civil action to compel compliance with a 
request or order for access. Also, the 
phrase "or if consent is conditioned in 
any manner" is added to this section. 

Name: Sections 300.5 and 300.400(e). 
Defmition of on-site. 

Proposed rule: Section 300.400(e) 
states that the term "on-site" for 
permitting purposes shall include the 
areal extent of contamination and all 
suitable areas in very close proximity to 
the contamination necessary for 
implementation of the response action. 

Response to comments: 1. Definition 
of on-site. Many commenters supported 
the proposed definition of on-site 
because it ensures flexibility in the 
design and construction of response 
actions, provides for expeditious 
cleanup of sites, and potentially 
provides significant cost savings. The 
commenters believed that the four 
alternative definitions described in the 
preamble were too restrictive and 
imposed various constraints on EPA that 
would delay and needlessly complicate 
actions at sites. One commenter noted 
that the RI/FS process, including the 
mandatory public participation aspects. 
is the functional equivalent of the 
permitting process. Another commenter 
requested that the permit waiver in 
existing NCP § 300.68 for actions under 
CERCLA section 106 be retained. 

Other commenters generally 
supported the proposed definition but 
requested some modifications. Several 

questioned using "very" in the 
requirement that suitable areas 
to the site be in very close prox 
the contamination. Some sugge· 
place the phrase ... • • which 
as close as practical to the 
contamination • • • ." One cor. 
assumed that EPA was trying tf 
establish a principle of practic;:. 
effectiveness. i.e., that the area 
contamination and the area in\ 
response activities occur are st: 
related in practice that they she 
treated as one site under the pe 
exemption. This commenter rec: 
further elaboration on this. · 

One commenter requested th. 
term "areal" be clarified to dis; 
surface area from the atmosphe 
Another requested that the defi 
should specifically mention tha 
permit exemption applies durir. 
investigations as well as impler 
of the response action. 

One commenter urged that th 
exemption not be applied to 
construction of new disposal ur. 
previously uncontaminated are; 
commenter stated that it is gooc 
to discourage new units in 
uncontaminated areas. Other 
commenters recommended that 
should include all areas affectec 
contamination, whether at a dis 
location or through transport of 
contaminated soils or ground-w 
plume migration. 

Some commenters supported 
alternative interpretations desc: 
the preamble to the proposed n.: 
Several commenters favored de 
on-site as identical to a CERCL. 
facility. One commenter stated · 
definition of on-site should pro\ 
all treatment performed on-site 
the entire facility, and is not lirr. 
the specific operating unit or ar' 
contamination. This commenter 
recommended that the permit e:· 
be broadened to induce private 
to voluntarily implement the rec 
CERCLA actions. 

Another commenter favored L 

on-site the same as CERCIA. fal 
because Congress intended to li 
unpermitted activities to on-site 
not near-site areas. One comme· 
suggested combining the propos 
definition with the alternative d 
equating on-site to CERCIA. fac 
commenter believed that this w' 
consistent with the use of these 
throughout the NCP and with th· 
statutory definition of facility. 

One commenter protested tha 
scope of the proposed defmitior: 
broad and beyond statutory intt 
commenter contended that the 1 
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definition enabled EPA to unjustifiably 
usurp state permit laws. The commenter 
requested that the definition of on-site 
be limited to the contiguous area having 
the same legal ownership as the actual 
site of the release but in no event should 
it extend beyond the areal extent of 
contamination. The commenter also 
argued that the statute provides that the 
permit exemption applies only after a 
remedy is selected in accordance with 
section 121. The commenter also 
requested that if the proposed language 
in§ 300.400(e)(1) is retained. the 
language "on-site * * * shall 
include * • *" should be modified to 
read "en-site * • * n:e3ns." The 
commenter believed that the proposed 
language was over-expan.:;ive. 

Another commenter generaliy 
supported the proposed definition but 
requested that EPA clarify that the 
scope of "on-site" for permitting 
purposes can differ from the 
geographical area covered by the 
affected site. The commenter stated that 
the scope of the affected site for 
purposes other than permitting is limited 
to the property owned or controlled by 
the site owner or operator in almost all 
situations. The coril.menter was 
concerned that too broad an 
interpretation of the affected site could 
effectively limit the value, 
transferability and use of adjacent 
property. 

One commenter requested 
clarification on the applicability of the 
on-site permit exemption to all classes 
of non-NPL hazardous substance sites. 

- The commenter also asked that the NCP 
.: clarify that the exemption does not 

apply to RCRA permits and HSWA 
corrective action requirements for solid 
waste management units. 

In response, EPA believes that 
Congress intended to expedite cleanups 

..;o when it provided for the permit 
·:~.exemption in CERCLA. Requiring the 
- · Superfund program to comply with both 

the administrative requirements of 
CERCLA and the administrative and 
other nonsubstantive requirements of 
other laws would be unnecessary, 
duplicative and would delay Superfund 
activities. Today's action is consistent 

. With that intent. 
EPA disagrees with those commenters 

assert that the definition of "on­
site" in the rule is unnecessarily broad. 
For practical reasons discussed in the 
Preamble to the proposed rule (53 FR 
51406), on-site remedial actions may, of 

l;.:~lecleSSiilY involve limited areas of 
land; for instance, an 

u·., .. ull"''u plant may need to be 
above the plume or simply 
the waste area itself. EPA does 

believe that including in the 

definitioa of on-site those areas "in very 
close proximity to the contamination'' 
and "neces::;ary for implementation of 
t!:e response." is beyond the intent of 
Congress. or that it would allow the 
permit exemption in sect:on121(e)(1) to 
be used for activities that are that 
fundamentally different in nature from 
conventional on-site actiOI:s. 

EPA believes that its proposed 
definition of on-site is sufficiently 
narrow so that the permit exemption is 
P.ot abused yet flexible enough to 
provice for practical and expedient 
implementation of Superfund remedies. 
Thus. EPA will promulgate the laaguage 
as proposed, except that it will delete 
t!le phrase "for perrnittir.g purposes" in 
order to make clear that the "on-si~e" 
definition is also relevant to t!1e 
definition of "off-site" under CERCL-\ 
section 121(d)(3). EPA believes this 
change is necessary for the consistency 
of the CERCLA pre gram. and for t!le 
proper functioning of CERCL'\ section 
121[d)[3). In addition. as suggested by a 
commenter, EPA will change the 
language in§ 300.400(e)(l) to be 
consistent with the definition of on-site 
in§ 300.5 so that both will read Ll:at "on­
site means the areal extent of 
contamination * * *" rather than "on­
site includes * * * ." 

Proposed§ 300.400(e)(1) states that 
the permit waiver applies to all on-site 
actions conducted pursuant to CERCLA 
sections 104, 106, or 122: in effect, this 
covers all CERCLA removal and 
remedial actions (all "response" 
actions). However, a number of other 
federal agencies have inquired as to 
whether this language would reach 
response actions conducted pursuant to 
CERCLA sections 121 and 120. In 
response, EPA has made a 
nonsubstantive clarification of the 
applicability of the permit waiver in 
CERCL'\ section 121(e)(1) to include on­
site response actions conducted 
pursuant to CERCLA sections 120 and 
121. 

The inclusion of actions conducted 
under CERCLA section 121 is basic. and 
reflects a literal reading of the statutory 
provision itself ("No * * * permit shall 
be required * * * where such remedial 
action is selected and carried out in 
compliance with this section"); indeed, 
the inclusion in§ 300.400(e)(l) of 
sections 104, 106 and 122 is based in 
large part on the fact that remedial 
actions carried out under section 104 or 
106 authority were selected under 
section 121 (the inclusion of those 
sections also stems from the reference to 
"removal actions" in CERCLA section 
121(e)(1)). The addition of CERCLA 
section 12.0 simply recognizes that the 
permit waiver applies to federal facility 

cleanups conducted pursuant to 
CERCLA section 12G(e). which are also 
selected and carried out in compliance 
with CERCLA section 121 (see CERCLA 
section 120(a)(2)). 

In response to other comments. EP.-\ 
btends that "areal" refers to both 
sarface areas and the air above the site. 
EPA further intends that the exemption 
applies to all CERCLA activities, 
including investigations and CERCLA 
section 106 actions. conducted entirelv 
on-site, before and after the remedy is 
selected. EPA generally agrees with the 
policy of not locating new disposal units 
in uncontaminated land and will cnlv do 
so when the only practical method f~r 
reducing the risk posed by the 
contamination is to construct a unit in 
\·ery close proximity to the 
contamination. The example described 
in the preamble to the proposed rule 
was contamination located in a lowla:-,d 
marshy area. When it is not possible to 
locate an incinerator or construction 
staging area in that marshy area, it may 
be located in an uncontaminated upland 
area in very close proximity and still fall 
within the exemption. 

Commenters supporting the 
alternative definitions have not 
persuaded EPA that they offer 
significant advantages over the 
proposed definition. As stated in the 
preamble to the proposed rule, the 
problem with equating on-site with the 
CERCLA definition of "facility" is that a 
CERCLA facility is limited to the areas 
of contamination; it does not include 
adjacent areas necessary for 
implementation of response activities. 3 

On the other hand, a "facility" as 
defined under RCRA (i.e., the property 
boundaries) may be too expansive for 
purposes of the permit exemption. as it 
may encompass many square miles, 
with discrete areas of contamination 
rather than contamination throughout. 
EPA believes that the permit exemption 
should not apply to activities at a site 
not directly related to responding to the 
contamination. Alternatively, the RCRA 
definition may be too narrow where the 

• EPA does not believe that the definition being 
promulgated today is inconsistent with the statutory 
definition of "facility" in CERCLA section 101(9). 
First. Congress did not use the term facility. but 
rather used the term "on-site.~ in CERCLA section 
1Zl(e][1). Second, the definilions are not in conflict: 
the on-site definition is simply broader in order to 
allow EPA to effectuate the cleanup of "facilities" 
defmed in the statute. (Note that the size or extent 
of 11 facility listed on the NPL may be broader than 
the desaiption in the original NPL listing package. 
and may extend to those areas where the 
contamination in question has "come to be located." 
See CERCLA section 101[9); 54 FRat 41017-18 
(October 4. 1989); 54 FRat 13298 (March 31, 1989): 
United Stoles v. Conservation Chemical Co .. 619 F. 
Supp. 162. 177, 185 (W.O. Mo. 1!185).) 
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contamination crosses property 
boundaries. Also, defining on-site as the 
area having the same legal ownership as 
the primary contaminated area may not 
be useful when a ground-water plume 
has traveled a considerable distance 
awav from the source of contamination. 
As the preamble to the proposed rule 
noted. such a definition may artificially 
constrain a remedy because the 
exemption would be defined in terms of 
a property line rather than the 
contamination. 

Finally. EPA believes that Congress 
intended that activities conducted 
entirely on-site pursuant to CERCLA arc 
exempt from all federal. state or local 
permits. including permits under RCRA 
and HSW A. A RCRA permitting 
requirement would present the same . 
possibility of delay as any other perm1t. 
This permit exemption does not apply. 
however, to cleanup actions conducted 
under an authority other than CERCLA. 
such as RCRA or HSWA. 

2. Noncontiguous facilities. The 
preamble to the proposed rule also 
stated EPA's interpretaiion that when 
noncontiguous facilities are reasonably 
close to one another and wastes at these 
sites are compatible for a selected 
treatment or disposal \ipproac.h. 
CERCLA section 104(d)(4) allows the 
lead agency to treat these related 
facilities as one site for response 
purposes and. therefore. allows the lead 
aoency to manage waste transferred 
b;tween such noncontiguous facilities 
without having to obtain a permit (53 FR 
51407). EPA requested comment on 
whether to limit this approach to 
situations where the noncontiguous 
faciiities are under the ownership of the 
same entity. Several comments were 
received an EPA's proposal on 
noncontiguous facilities. 

Some commenters requested that this 
proposal be expanded to include -~ups 
of sites that are not in close prox1m1ty to 
one another. One commenter requested 
an expansion to encompass large 
federal facilities with several discrete 
areas of contamination that are similar 
in nature bnt within boundaries that are 
spatially separated. 

In response. the preamble to the 
proposed rule noted it may be 
appropriate to treat noncontiguous 
facilities as one site whe1e the facilities 
are "reasonably close to one another" 
and the wastes are "compatible for the 
selected treatment or disposal 
approach'• (Sl FR 514.07]. However. the 
preamble specifically noted that these 
two factors were merely "among the 
criteria" EPA uses to decide whether 
noncontiguous- facilities should be 
treated as one. site. fu some cases. the 
distance between facilities may be the 

deciding factor; in other cases. the 
cor.sideration of distance may be 
outweighed by other criteria. Moreover. 
the "reasonably close" language in the 
proposal leaves room for Agency 
discretion: EP.\ recognizP.s that what 
mav be a reasonable distance under 
some circumstances (e.g .. i:: a sparsely 
populated area) may be less reasonable 
under others [e.g .. in an urban setting). 
EPA makes these assessments on a 
case-by-case basis. EPA does not 
believe that the policy needs to be 
expanded in response to the comments 
on distance between areas of 
contamination; rather, the comments 
indicate that the policy needs to be more 
fully explained. 

CERCLA. section lo.t(d)(4) alluws EPA 
broad discretion to treat noncontiguous 
facilities as one site for the purpose of 
taking response action. The only 
limitations prescribed by the statute are 
that the facilities be reasonably related 
"on the basis of geography" or "on the 
basis of the threat, or potential threat to 
the public health or welfare or the 
environment." 4 Once the decision is 
made to treat two or more facilities as 
one site. wastes from the several 
facilities could be managed in a 
coordinated fashion at one of the 
facilities and still be an "on-site"' action. 
within the permit waiver of CERCLA 
section 121(e)(1). 

In evaluating the appropriateness of 
aggregating two facilities. EPA evaluates 
one or both of the statutory criteria. The 
threshold issue is generally whether the 
two facilities are "related based on the 
threat posed," such that it makes sense 
under CERCLA. to treat two or more 
contamination problems as one: the 
criterion of "waste treatment 
compatibility," discussed in the 
proposal. is one measure of this. For 
example, where wastes at two CERCI..-\ 
facilities are similar or identical. and are 
appropriate for like treatment or 
disposal. it may be both protective of 
health and the environment and cost­
effective to treat the two facilities as 
one site, and to take a coordinated 
response action. The treatment facility 
built on-site at the first facility (which 
would not need a permit pursuant to 
CERCLA.12l(e](l)) could then accept 
wastes. from other contaminated areas 
"on-site--Le., from the second 
facility-without the need for a pcrmil 
This allows response actions to proceed 
expeditiously and cost-effectively. 

• Note that facilitie3 may be ewesated for Fund­
financed remedial response (as compared to 
removal or enforcc~ent response} only ifboth 
facilities have Lee!! listed on the NPL (Set> finAl rule 
§ 300.·1r>(b)(1J.) 

Tne analvsis of whether : 
are "related based on the tl­
should be aggre3ated may. 
appropriate cases. also cor..· 
distance between the f<Jcili: 
esoeciallv where transport;; 
are high (such as for highly 
wastes or for transfers thro: 
populated areas). or where 
transportation costs would : 
(calling into question the cc 
effectiveness of such an op: 

Alternatively. EPA may c 
whether the sites are "rela tr 
geography," e.g .. noncontigt: 
CERCLA facilities may both 
significant sources of contJr 
common ground-water aqui 
surface water stream. Here 
factors such as the distance 
facilities and the cost-effect: 
the aggregated response rna: 
appropriate for consideratio 

In any analysis under sec: 
104(d)(4). EPA also belizves 
critical to consider the view 
affected state or states. as >\ 
of the affected communities 
those persons living near the 
that would receive waste fro 
noncontiguous facilities). Thi 
cannot precisely define what 
appropriate for the aggregati 
noncontiguous facilities. EPt'. 
evaluate, on a case-by-case l 
distance between facilities a. 
factors discussed herein. to c 
whether it is appropriate to t: 
noncontiguous facilities as o: 
CERCLA section 104(d](4]. ~ 

Another commenter recorr. 
that the proposal be broaden 
areas needed for transportaL 
and/or treatment at centrali:: 
locations on an installation,_. 
similar removal or remedial . 
be taken at more than one si 

In response. the authority c 

noncontiguous facilities. as or 
limited under section lo.t(d)( · 
CERCLA facilities (a "facilit~ 
defined in CERCLA section 1 
generally "any site or area w: 
hazardous substance has • · 
be located"); thus. to the exte. 
commenter was suggesting th 
centralized location that is DC' 

CERCLA facility may be aggr. 
with noncontiguous CERCL\ 
EPA disagrees. Such an apprc 
go beyond the terms of sectio 
and would result in an impror 

• ~ole that as a maller of policy. "~ 
to special provisions in the Hll%ard R•· 
model (e.g.. the three rnila rndius I!'Val 
EPA 11pp!iea moca restrictive criteria : 
site ~gntiom for the purposes of' 
(see 48 fR 4{)663. S.,L 8. 1!183\. 
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expansion of the permit ·.vaiver for 
CERCLA actions conducted "entirely 
en-site." If a party wishes to establish a 
treatment or disposal facility at a 
location that is not within EPA's 
definition of on-site. it may do so, but it 
must secure the appropriate permits. 

Many comments were received on the 
option of limiting application of section 
104(d)(4) to facilities that are under 
common ownership. Some commenters 
objected to aggregating facilities of 
different ownership because of liability 
problems. They noted that PRPs at one 
site could be liable for the entire amount 
of response costs at the site where on­
site acrivity occurs. A commenter stated 
that common ownership may lessen 
some of these legal concerns. One 
commenter recommended that EPA 
grant PRPs releases from liability with 
respect to sites where they did not send 
CERCLA substances, or that PRP 
consent will be obtained, before the lead 
agency employs centralized treatment. 
Another stated that extending this 
aggregation concept to facilities with 
different owners would, in effect. allow 
Superfund sites to take the place of 
permitted waste management facilities 
and goes far beyond the scope of the 
permit exemption. 

Other commenters believed that 
applying CERCLA section 104(d)(4) to 
facilities of multiple ownership was 
acceptable. One commenter stated that 
EPA should treat noncontiguous sites as 
one site when the properties are owned 
by the same entity or owned by separate 
entities that agree to the arrangement. 
Some commenters supported multiple 
ownership but took note of the liability 
problem. One opined that EPA does not 
have the authority to make PRPs at 
noncontiguous sites responsible for 
activities at another site. Another 
suggested that PRP liability would have 
to be limited to the amount of liabiiity 
that would have existed if each site 
were remediated separately. 

In response. the question of whether 
noncontiguous facilities are commonly 
owned may appropriately be among the 
factors for consideration in deciding 

. whether or not to treat noncontiguous 
facilities as one site; however, EPA 
disagrees that common ownership 
should be a necessary condition for 
coordinating response actions at 
noncontiguous facilities. At many sites. 
there are numerous, disparate PRPs 

·.although the environmental threat, and 
the response technology may be the 

. same. Limiting application of CERCLA 
section 104{d)(4) to sites of common 

· ownership would be unduly restrictive, 
With no gain in environmental 
Protection. Rather, EPA's interpretation 

will allow for consol!dated treatment or 
disposal responses at one unit rathe:: 
than at several units. resulting in 
advantages in terms of cost, efficiency. 
and protection of human health and the 
environment. 

EPA recognizes commer..ters' concerns 
regarding liability. but believes that the 
liability issue is separate and distinct 
f~om the qt!estion of whether two 
facilities are appropriate for treatment 
as one site; the latter issue must be 
evaluated on its own merits. EPA acts to 
treat noncontiguous facilities as one site 
where to do so would be in the best 
interests of achieving sound and 
expeditious environmental cleanups. 
Liability issues potentially arise from 
every response action, whether waste is 
left on site or is sent to a disposal 
facility off-site. Indeed, EPA does not 
believe that a decision to transfer waste 
from a CERCLA facility to a 
noncontiguous CERCLA facility as part 
of an EPA-authorized response action 
will result in a higher risk of liability 
than would the transfer of CERCLA 
wastes to an off-site commercial 
treatment or disposal facility. That risk 
of future liability is inherent in the 
hazardous nature of the waste, and in 
the quality of the treatment or disposal 
technology used; it does not result from 
this rule. 

The commenter opposed to EPA's 
proposal argued that the attempt to 
include multiple sites within the 
definition of on-site may allow 
particular ecological areas, or limited 
segments of the population. to receive 
the adverse impacts of incineration or 
disposal for distant sites without the 
benefit of permit review. 

In response to comments suggesting 
that PRPs and communities may be 
adversely affected by the application of 
this policy, it is important to note that 
where the lead agency plans to take a 
consolidated response action at two or 
more noncontiguous CERCLA facilities. 
the agency will solicit public comment 
on the proposed remedy. PRPs and 
members of the public at all of the 
noncontiguous facilities will be afforded 
an opportunity to comment on the 
wisdom of aggregating the sites and 
taking a coordinated response action. 
Indeed, as noted above, EPA has 
identified consultation with the state(s) 
and public as a critical factor in 
deciding whether or not to treat the 
facilities as one site. 

Finally, EPA wishes to clarify that 
even where noncontiguous facilities are 
treated as one site, activities at the 
aggregated site must comply with (or 
waive) substantive requirements of 
federal or state environmental laws that 

are ARARs. In addition, even where 
noncontiguous facilities are treated as 
one site, movement of hazardous waste 
from one facility to another will be 
subject to RCRA manifest requirements. 

Final rule: 1. EPA is revising the 
proposed definition of "on-site" in 
§ § 300.5 and 300.400( e )(1) as follows: 

On-site means the areal extent of 
contamination and all suitable areas in very 
dose iJroximity to the contamination 
necessary for implementation of the response 
action. 

2. Reference to CERCLA sections 120 
and 121 is added to § 300.400(e)(1). 

Name: Treatability testing and on-site 
permit exemption. 

P;·oposed rule: The preamble to the 
proposed rule stated that the term on- ""-"' 
site does not extend to a distant facility 
that may be conducting a treatability 
test (53 FR 51407). 

Response to comments: One 
commenter supported a 
recommendation submitted by the 
Hazardous Waste Treatment Council 
(HWTC), summarized in the preamble to 
the proposed NCP, that EPA modify the 
NCP to permit treatability testing 
without the need to obtain a RCRA 
permit (53 FR 51407). EPA responded in 
the preamble to the proposed rule that 
adjustments to permitting requirements 
to encourage treatability testing should 
be accomplished by modifying RCRA 
regulations. EPA disagreed that the term 
on-site should be extended to 
encompass treatability testing at off-sitP 
facilities. 

A commenter on this discussion in the 
preamble to the proposed rule stated 
that modifying RCRA rules may not be 
effective for CERCLA responses 
because, even if EPA did so, states are 
not required to modify their RCRA 
regulations to be consistent with EPA's 
revision. The commenter recommended 
that EPA expand the permitting 
exemption to include treatability tests 
conducted to support remedy decisions 
at CERCLA sites and promulgate the 
exemption in a separate fast-track 
interim final rule. 

In response, as explained in the 
preamble to the proposed NCP, EPA 
believes that "to the extent that it is 
appropriate to adjust permitting 
requirements to encourage treatability 
testing, that should be accomplished by 
directly modifying the RCRA regulations 
to address such testing generally" {53 FR 
51408). As the commenter has pointed 
out, a rule has been issued under RCRA 
to expand the RCRA permitting 
exemption at 40 CFR 261..4 to include 
waste samples used to conduct small­
scale treatability tests. 53 FR 27290, July 
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~·l. 1988. That rule W<ls issued <Jftcr t!"l~ 
pu:Clic was provided notice and 
comr11ent opportunities. 

Although the commenter is not fully 
satisfied by the result of that RCRA 
r:.:lemaking (speculating that the 
exemption may not be implemented 
quickly, a:1.d that som~ states may 
decide not to implement it at all). EP,'\ is 
sutisfied that the proper federai 
regulatory action has been taken. 
Further. if the commenter and other 
members of the public are concerned 
that states may not follow the federal 
example. they are free to urge state 
governments to take prompt and similar 
action. However. EPA holds to its belief 
that the RCRA rulemaking is the proper 
forum for deciding whether a RCRA 
permit should be required for 
treatability tests, including off-site 
treatability tests conducted in support of 
a CERCLA action. 

EPA also declines to follow the 
ccmmenter's recommendation that EPA 
interpret the permit exemption in 
CERCLA section 121(e) to reach non­
proximate. off-site treatability tests. The 
CERCLA permit exemption applies to 
removal or remedial actions conducted 
"entirely on-site_" Although EP.\. ha.> 
interpreted the term "on-sile" to tnclude 
certain prcximate areas not formally 
within the area of contamination. that 
interpretation has been a limited one_ 
EPA has included within "on-site" only 
those areas that are both in "very close 
proximity" to the contamination and 
"necessary for implementation of the 
response action." As explained in the 
preamble to the proposed and final NCP. 
such an interpretation is necessary to 
give practical meaning to the permit 
exemption and to expedite cleanup 
actions. EPA does cot believe, however. 
that the language of the statute can be 
interpreted so broadly as to 
accommodate the commenter's request. 
As EPA noted in the preamble to the 
proposed NCP, "EPA does not believe 
that the term 'on-site' can extend to a 
distant facility that may be conducting a 
treatability test•• (53 FR 51408). 

Final rule: There is no rule language 
on this issue. 

Name: Section 300.400{h). PRP 
oversight. 

Proposed rule: Proposed§ 300.400(h) 
states that the lead agency "may 
provide oversight for actions taken by 
potentially responsible parties to ensure 
that a response is conducted consistent 
with this [rulemaking]." The section also 
states that the lead agency may oversee 
actions by third parties at a site-

Response to comments: Several of 
those who commented requested 
stronger language in the NCP preamble 

a:.d the above sect:ons darifying tbt 
EPA will provide for site oversight. and 
not that it "may" provide oversight. 

EPA agrees with the comment and 
\-.·ill provide oversight for an 
enforcement action under CERCLA. 

Final rule: Proposed § 300.400(h) is 
arne:1.ded to include the following 
lar.guage: "EPA will provide ove~sight 
whe:1 the response is pursuant to an 
EPA order or federal consent decree." 

Section 300.405. Discovery or 
Notification 

Name: Section 300.5. Definition of 
"CERCUS." 

Prc>posed ruie: Section 300.5 of the 
proposed rule defined CERCUS as 
EPA's comprehensive data base and 
management system that inventories 
and tracks releases addressed by the 
Superfund program. The section stated 
that CERCUS contains three distinct 
inventories: CERCLIS Removal 
Inventory, CE.RCLlS Remedial 
Inventory, and CERCUS Enforcement 
Inventory. The proposed definition of 
CERCUS also stated that it contains a 
record of both "active releases" and 
"inactive releases". The definition noted 
that records of these releases are 
retain~d in the database as an historical 
record. 

Response to comments: One 
commenter suggested several changes to 
the definition of CERCUS. First, the 
commenter suggested that the definition 
of CERCUS should be clarified to 
indicate whether a site can be on more 
than one of the three sub-inventories at 
the same time. Second. the definition of 
CERCUS should state that the term 
"inactive release" is replacing the "no 
further action" designation. Third. EPA 
should specifically state in the 
definition. as it does in the p-reamble, 
that once a "co further action" 
determination has been made. the site 
listing will be archived as an historical 
record and that for routine informational 
and dissemination purposes only active 
sites will be listed. 

The commenter has pointed to several 
statements in the definition of CERCUS 
and in the preamble description of that 
definition that need to be clarified- First. 
CERCUS contains data integrated from 
the pre-remediaL remedial. removal. and 
enforcement sections of the Superfund 
program: however. it does not contain 
distinct sub-in\'entories for each of these 
program areas (although CERCLIS has 
the flexibility to retrieve each of these 
areas separately for tracking. planning 
or analysis purposes}. Thus. there is 
only one CERCUS inventory. 

Second, the use of the terms "active 
releases" and "inactive releases" in the 

p~C?C..;U~ i:":;J) h~VC lh?C~ ~.;~ 
s;nc::: SP:\ does not use t!H:~ 
categor:ze sites ~n C:::RCL~S. 
EPA decides do not warrCJ:-:t 
furth~r in the site evalt:<ttion 
g;·,-en a "No Further Respcn:, 
Planned" (:'\FRAP) desig:-tJ !: 
CERCUS. T~;s dcsignc:tion, 
no additiona! federal steps c. 
CERCLA will oc taken :Jrdes. 
information later ir.dic:ates :: 
decision was incorrec:. 

The comrnenters' last poir. 
stems from a statement in t!Jt 
to the piOposed revisior:s to '· 
also deserves clarification. r:· 
r.ot make a distir.ction f:;r :'; 

dissemina lion purposes Le ,v. 
sites and sites that wi:l con:. 
site evaluation process. The : 
access to information on ali" 
in the CERCUS database. fS, 
preamble section for further . 
of the purpose of CERCUS.) ' 
remain in the database after 
been evaluated to document : 
evaluation and to avoid unnf' 
repetition of evaluation activ 

Final rule_· EPA has modifir­
proposed definitirm of CERCL 
cla;-ify sever..! points noted b 
commenter and to bring the c 
more in line with current Sup· 
practice- The final rule's defir 
CERCUS deletes language th. 
that there are separate sub-ir. 
for removal. remedial. and er. 
sites. In addition, the final rui 
terms "active release" and "ir 
release" and uses the term ":" 
Response Action Planned." T 
promulgated definition is: 

CERCUS is the abbreviation c, 
CERCLA Information Svslem. Ef 
comprehensive data ba;e and m:, 
system that inventories and tr3c', 
addressed or needing to be d(iti~· 
Sup~rfund p:ogram. CERCUS cr;: 
official in,·entory of CEJ~CLA s1t-. 

supports EPA's site plannir.g ar:d 
functions. Sites that EPA decides 
warr-ant moving further in the sttr 
proce~s are g!·;en a ":"io Further F 
Action Planned- [~FRAP} design 
CERCUS. Tt-Js means that no aci~. 
federal steps under CERCLA wdi 
the site unless future informatJGr. 
warrants. Sites are not removed ; 
data base after completion of e\';J 
order to document that the•e evoi 
took place and to preclude the ~c 
they be needlessly repeated. [nc!: 
specific site or- area in the CERCL. 
base does not represent a determ 
any party's liability. nor does it n· 
finding that any response action · 
Sites that are deleted from the r-.;r· 
designated NFRAP sites. Deleted 
listed in a separate category in tl · 
data base. 
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Same: Sections 300A05. 30C.-i10(h) anJ 
.lOOA15(e). Listing sites in CERCUS. 

Proposed rule: Proposed 
§ 300.4DS(f)(2) stated that when 
:1otification indicates that a ~emoval 
action is not required. a remedial action 
may be performed and the release will 
be listed in CERCUS. Proposed 
§ 300.-t15(e] referred to listing releases in 
the CERCUS removal inventory. 

Response to comme:1ts: Several 
commenters suggested changes to the 
criteria used by EPA to list sites in 
CERCUS. One commenter proposed that 
EPA not list in CERCUS sites that had 
already been remedied since the time 
thev were first discovered. In addition. 
tr.e"commenter urged EPA to adopt a 
delisting procedure for sites in CERCUS 
that had already been remedied. The 
commenter noted that an alternative to 
this suggestion would be to keep two 
distinct lists-one for "resolved sites" 
and a second for "unresolved sites." A 
second commenter suggested that where 
a notifier is "doubtful" that a release h<Js 
occurred. no such qualified release 
report should be included in CERCUS 
without independent verification that a 
legally reportable release did occur . 

In response. EPA believes that the 
commenters have attached more 
significance than is warranted to the 
listing of a site in CERCUS. As noted in 
the definitions section of this rule 
(§ 300.5), CERCUS is a computerized 
database in which EPA stores 
management information on all sites 
evaluated under the Superfund program. 
Sites are discovered through a wide 
variety of mechanisms, including such 
diverse sources as formal notification 
requirements and citizen telephone calls 
and. as appropriate. are placed in 
CERCUS. Those sites that are included 
in CERCUS are not removed from the 
database after completion of 
evaluations in order to document that 
these evaluations took place and to 
avoid unnecessary repetition of 
evaluation activities. Inclusion of a 
specific site or area in the CERCUS 
database does not represent a finding of 
liability or a determination that 
response action is necessary. EPA also 
does not believe that significant 
financial liability can be inferred by the 
mere fact that a site is on CERCUS. 

The assumption that substantial. or 
any, risk to public health and the 
environment is associated with a site 
contained in CERCLIS is largely 
inaccurate. Th.e percentage of sites going 
on to the National Priorities List. which 

· is EPA's list of sites believed to pose 
environmental threats significant 

· enough to warrant detailed evaluation 
for possible remedial action under 
Superfund. is now between 2 percent 

and 7 pe:cent of those assessed. A full 
50 percent of CERCUS sites are 
eiimi:-.ated from further consiceration at 
the first step of the process. the 
prelimin<1fY assessment (PA). 

Sites th:lt EPA decides do not warrant 
moving further in the process are given a 
"No Further Response Action Planned 
(NFRAP)" designation in CERCUS. This 
means that no additior.al federal steps 
will be taken at the site unless 
information arrives from some source 
indicating that this decision was 
incorrect. It is particularly important to 
note that EPA's NFRAP decision does 
not mean that there is no hazard 
associated with a given site; it means 
onlv that baseJ on available information 
at that time. EPA does not plan to take 
further action under CERCLA. States are 
notified of a !I NFRAP decisions in order 
to inform them that the federal 
government does not plan to proceed 
further. and to allow states the 
opportunity to share any additional data 
they may have that would change the 
decision. A small percentage of NFRAP 
sites are returned to active 
consideration through this mechanism 
each year. 

Accordingly. EPA is deleting language 
in the rule that implies that a release is 
entered into CERCUS after a remedial 
evaluation has been performed. In fact. 
sites are generally entered into CERCLIS 
before a remedial evaluation has been 
performed. Thus, EPA is revising this 
rule language to more accurately reflect 
EPA evaluation practice. 

Also. consistent with the explanation 
in the previous preamble section that 
CERCUS does not contain distinct 
inventories for the removal. remedial 
and enforcement programs. references 
to removal and remedial inventories 
have been deleted from proposed 
§ § 300.405([)(2). 300.-llO(h] and 
300.415(e]. 

A sentence has been added to 
§ 300.405(g] clarifying that federal 
agencies are not legally obligated to 
comply with the requirements of Title lli 
because they are not included in the 
Title III definition of "person" contained 
in section 329(7). Federal agencies are 
encouraged, however, to establish 
programs to implement Title III to the 
extent practicable at their facilities. 

Many federal facilities have already 
established procedures for working with 
local emergency planning committees 
and state emergency response 
commissions on compliance with the 
emergency planning and reporting 
requirements under Title Ill. 

Final role: Proposed § § 300.405 and 
300.41S(e) are revised as follows: 

1. The last sentence in proposed 
§ 300.40S(b) is revised as follows (see 

explanation in preamble discussion or 
§ 300.51:5): "If it is not possible to notiE: 
the 1'-:RC or pred2signated OSC 
immediately. reports may be made 
immediately to the nearest Coast Guard 
unit. In any event, :mch person in char;;• 
of the vessel or facility shall notify the 
:'-i'RC as soon as possible." 

2. The reference to the "CERCUS 
Remedial Inventory" has been deleted 
from proposed § 300.405(f)(2). 

3. The following sentence has been 
added to § 300.405(g): "Federal agencies 
are not legally obligated to comply with 
the requirements of Title III of SARA." 

4. Proposed § 300.415(e] on CERCUS 
removal inventory is deleted. The 
sections in § 300.415 ha\'e been 
renumbered. 

Sections 300.410 and 300.420. Removal'-' 
and Remedial Site Evaluations 

Name: Section 300.410. Removal sit•· 
evaluation. 

Proposed rule: Proposed § 300.410 
describes the removal site evaluation 
process. but does not address funding 
constraints placed on the evaluation or 
PRP participation in the evaluation. 

Response to comments: One 
commenter recommended including NCi 
preamble language that would authorize -
the OSC to use outside scientific experts 
during the removal site evaluation. 
providing that the PRP is willing to pay 
for such scientific support . 

There is nothing in the statute to 
prevent or discourage the use of 
additional scientific fact experts at a 
site provided PRPs are willing to pay .../­
it themselves. The discussion in the 
preamble to the proposed § 300.410 
suggested such additional activity is 
permissible with OSC oversight: '"There 
may also be instances of voluntary 
response where the OSC provides 
monitoring to assure proper response 
and to avoid a situation where followup 
action would be needed" (53 FR 51409). 
Any data generated by outside scientific 
experts would have to conform to 
appropriate provisions of the NCP in 
order to be used as the basis for 
decisions under CERCLA. 

Final rule: EPA is promulgating 
§ 300.410 as proposed except for a 
revision to § 300.410fg) (see preamble 
section below) and deletion of the last 
sentence in § 300.410(h) (see preamble 
section above on listing sites in 
CERCUS). 

Name: Section 300.410(c)(2). Removal 
site evaluation. Section 300.420{c)(5). 
Remedial site evaluation. 

Proposed rule: Section 300.410(c)(2) 
details the steps of a removal 
preliminary assessment. Section 
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300A20(c)(5) describes the information 
contained in a lead-agency report 
following completion of a remedial site 
investigation. inc!ud.ng documentation 
as well as sampling data and potential 
risks to humans ami the environment. 

Response to comments: A commenter 
asked that the NCP state that 
reasonable efforts will be made during 
the site investigation phase to identify 
PRPs and provide them copies of the 
preliminary assessment/site 
investigation (PA/Sl) report and an 
opportunity to comment. 

The removal and remedial processes 
as currently outlined in the NCP provide 
PRPs with a reasonable opportunity to 
review and comment on lead a;;ency 
actions at a site when the proposed plan 
is made available. Before this time. 
documents placed in the administrative 
record, including the PA/SI. are 
available for public inspection. In 
addition. PRPs that are interested in 
more extensive involvement in the 
investigation process may agree to 
undertake removal or remedial actions 
through a settlement agreement with 
EPA. They may be granted substantially 
more site involvement than non-settling 
P!?'-.?s. 

Extendir:g the formal ~e:view and 
comment period to PRPs as far back in 
the removal and remedial process as the 
PA/SI stage would unnecessarily slow 
down preliminary fact-gathering at a 
site. In cases where removal actions are 
considered emergency or time-critical. 
such review and comment time would 
unjustifiably delay response to a 
dangerous situation. Also, in most cases. 
l~e PRP search has not been completed 
or even started in a comprehensive 
manner at the time of the PA/SI. 
Accordingly. specifying formal 
procedures for PRP involvement at that 
time is not practical. 

Final rule: EPA is promulgatL'1g 
§§ 300.410(c)(2) and 300.420(c)(5) as 
proposed. 

Name: Section 300.410(g). Notification 
of natural resource trustee. 

Final rule: Section 300.41D(g) is 
revised as follows (see preamble 
discussion on § 300.615): 

II natural resources are or may be injured 
by the release. the OSC or lead agency shall 
ensure that state and federal trustees of the 
affected natural resources are promptly 
notified in order tl-tat the trustees may initiate 
appropriate actions. including those 
identified in subpart G of this part. The OSC 
or lead agency shall seek to coordinate 
necessary assessments, evaluations. 
investigations. and planning with such state 
and federal trustees. 

Name: Sections 300.415(b)(4) and 
300.420(c){4). Sampling and analysis 
plans. 

P.-oposed rule: Proposed § 300A15 did 
not describe sampling requirements. 
P;:opos~d § 300.420(c)(4) described t~e 
p;:ocedmes necessary for preparing a 
site-specific sampling plan for a 
remedial site inspection. 

Response to comments: One 
commenter stated that EPA should 
revise § 300.420{c)(4) to specify re•:iew 
of the sampling pian to ensure that 
appropriate sampling and quality 
control procedures are followed. In 
response, EPA is revising the description 
of the site-specific sampling plan in 
proposed§ 300.420(c)(4) to conform · ..... ith 
the purpose of the quality assurance 
project plan (QAPP) defined in § 300.5 
and the QAFP and samplir.g and 
analysis plan described in 
§ 300.430(b)(8), which states that such 
plans will be approved by EPA. This 
change emphasizes the similarity of 
these activities in the site evaluation 
and remedial investigation parts of the 
program. In addition, EPA believes that, 
when samples will be taken. it is 
appropriate to describe samplin6 
requirements for non-time-critical 
removal actions to ensure that data of 
sufficient quality and quantity will be 
collected for this type of action. 

EPA also notes that portions of the 
QAPP may incorporate by reference 
non-site-specific standardized portions 
of already-approved QAPPs, especially 
those portions addressing policy and 
organization. or describing general 
functional activities to be conducted at a 
site to ensure adequate data. This 
eliminates the necessity to reproduce 
non·site-specific quality assurance 
procedures for every site. 

Final rule: Proposed§§ 300.415(b](4) 
and 300.420(c)(4) are revised as follows: 

1. In § 300.415(b)(4), a requirement has 
been added for developing a sampling 
and analysis plan. when samples will be 
taken. 

2. Section 300.420(c)(4) is revised to 
better describe the required contents of 
the sampling and analysis plan. 

Section 300.415. Removal Acticn. 

Name: Section 300.415(b)(5)(ii). 
Removal action statutory exemption. 

Proposed rule: CERCLA section 
104(c)(1)(C) provides a new exemption 
to the statutory limits on Fund-financed 
removal actions of $2 million and 12 
months. This exemption. stated in the 
NCP in § 300.415(b)(S)(ii), is applicable 
when continued response is otherwise 
appropriate and consistent with the 
remedial action to be taken. EPA 
expects to use the exemption primarily 
for proposed and final NPL sites. and 
oniy rarely for non-NPL sites (see 53 FR 
51409). 

Response to comme;:ts: One 
commenter supported EP:\'s pro;:c 
allow waiver oi the limi:s on tt;!"'.C.­
financed removal payments if sue'-: 
exemption is consistent with rer:-:e. 
actions. 

One commenter stated that the 
decision to engage in a rer:10vai ac 
should !Je based on site cor.d:t:cr:s 
their impact on hea:th and tl:e 
environment, not cost or ti:r.e: that 
EPA concludes that a remo·:a! acr: 
appro;Jriate, the various alternati\· 
should be analyzed at both likely~. 
and non-NPL sites equally. The 
commenter felt that EPA should us 
consistency exemption r;:ore li\.:er..: 
where time. rather tha;1 ;-:,onev. w.: 
complicating factcr. -

In response. Congress has made 
determination that cost and time a: 
relevant factors in decidir.g how 
extensive a Fund-financed re:.-.ova. 
action may be; thus. contro.ry to th, 
commenter's remark. EPA will cor. 
to consider such factors. Further. 
Congress did not differentiate bet·,, 
time and dollar limits in setting the 
exemptions; EPA notes that exceec 
the time limit will often also increa 
cost of a removal action. e•:en thou 
does not necessarilv raise the cost 
over SZ million. Th~s. EPA does nc 
.believe it should set different crite' 
their use. 

The new exemption from the tirr.. 
dollar limits applies to any Fund­
financed removal and thus encamp 
state-lead as well as EPA-lead 
responses. Actions where EPA has 
lead. but is to be reimbursed by pri 
parties or other federal agencies. a~ 
still subject to the statutory limits " 
provisions for exemption. 

Because the exemption recuires 
consistency with the remedial acri. 
be taken. its use is well suited :o 
proposed or final NPL sites where 
remedial action is likely to be take: 
may also be appropriate to use this 
exemption at some non-:'\:PL sites .... 
justified on a case-by-case basis. 

Final rule: EPA is promulgating t' 
rule as proposed. 

Name: Section 3C0.415(i). R~mov<. 
action compliance with other laws. 

Existing rule: The current i\CP in 
§ 300.65(f) requires that Fund-finan: 
removal actions and removal actio· 
pursuant to CERCLA section 106 at 

or exceed. to the greatest extent 
practicable considering the exigenc 
the circumstances. applicable or 
relevant and appropriate federal pt. 
health and environmental requirem 
Other federal criteria, advisories. a 
!;Uidance and state standarc!s ltP It 
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considered. as appropriate. in 
formulating a removal action. 

Proposed rule: Proposed § 300.415(j) 
(renumbered as 300.415(i) in the final 
rule) required that removal actions 
attain. to the extent practicable 
considering the exigencies of the 
situation. all state as well as federal 
applicable or relevant and appropriate 
requirements (ARARs). 6 Other federal 
and state criteria, advisories. and 
guidance shall. as appr_opriate. be 
considered in formulatmg the removal 
action. The proposed revisions also note 
that statutory waivers from attaining 
ARARs may be used for removal 
actions. In addition. the preamble to the 
proposed revisions provided guid~nce 
clarifying three factors to be cons1dered 
in determining the "practicability" of 
complying with ARARs: The exigencies 
of the situation, the scope of the removal 
action to be taken. and the effect of 
ARAR attainment on the removal 
statutory limits for duration and cost (53 
FR 51410-11). 

Response to comments: Several 
commenters supported the proposed 
revision to the NCP requiring that both 
federal and state ARARs be complied 
with when conducting removal actions. 
One commenter asked what 
documentation is required to show that 
ARARs have been identified and 
requested that EPA develop guidance 
providing hypothetical conditions 
describing the extent to which ARAR 
analysis should be performed. Another 
commenter stated that non-Fund­
financed removal actions conducted at 
federal facilities also should be required 
to comply with ARARs. 

In opposition to the proposal, a 
number of commenters pointed out that 
Conoress did not intend that removal 
acti~ns be required to comply with 
ARARs. The commenters suggested that. 
based on the legislative history, 
Congress intended that only remedial 
actions be subject to compliance with 
ARARs. According to one commenter, 
the leoislative history states that ARARs 
do not apply during removal actions 
because removal actions are short-term. 
relatively low-cost activities of great 
urgency that should be free of the delays 
that may arise if it is necessary to 
identify and attain ARARs. 

Other commenters suggested that 
attainment of ARARs should not be 

- required during removal actions because 
removal actions are not intended to 
completely clean up a site, but rather to 
quickly eliminate: or control an 

• Note that propoud § 300.415(e) has been 
deleted {see preamble section above on "Listing 
lites in CERCUS." and the remaining sections m 
1300.415 bave been renumbered. 

immediate threat. The commcnters 
argued that compliance with ARARs is 
based on what remains on site after an 
entire remedy is completed. not after a 
particular problem is controlled. In 
addition. several commenters argued 
that the main purpose of the removal 
program is quick mitigation of threats. 
and that requiring ARARs to be 
complied with during removal actions 
undermines this purpose by slowing 
down the cleanup process. The 
commenters suggested that such 
procedural delays as identification of 
ARARs will hinder the removal 
program's ability to respond to 
emergencies swiftly. 

Several additional commenters 
suggested that requiring attainment of 
ARARs discourages PRPs from 
undertaking removal actions. Fund­
financed removals can use the statutory 
limits to ~im:~ c:ttainment of ARARs; 
those limits <lo r.ot apply to PRP actions. 

One commenter opposed the provision 
that requires OSCs to justify why they 
are not attaining ARARs during a 
specific removal action. The commenter 
argued that the prospect of an OSC 
being required to justify why he or she is 
not attaining all ARARs is inconsistent 
with removal program objectives. 

Other commenters believed that the 
current policy concerning compliance 
with ARARs during remov.al actions 
should be replaced with a more 
discretionary policy. They suggested 
that OSCs should only be required to 
comply with ARARs that are most 
crucial to the proper stabilization of the 
site and protection of public health and 
the environment. 

In response, EPA has carefully 
reviewed this issue in light of the public 
comments. and believes a number of 
clarifying points need to be made. First. 
as a threshold matter. EPA agrees that 
Congress did not. in the 1986 
amendments to CERCLA, "require" EPA 
to meet ARARs during removal actions. 
However, it has been EPA's policy since 
1985, established in the NCP, to attain 
ARARs during removals to the extent 
practicable, considering the exigencies · 
of the situation. EPA believes that this is 
still a sound policy. Reference to 
requirements under other laws (i.e., 
ARARs) help to guide EPA in 
determining the appropriate manner in 
which to take a removal action at many 
sites. , 

If, for example. a component of the 
removal action is to discharge treated 
waste to a nearby river or stream, 
effluent limitations based on federal or 
state water quality criteria will be useful 
in determining the extent of such 
treatment. Today's policy is consistent 

with section 105 of CERCL\ which 
directs that the NCP include methods 
and criteria for determining the 
appropriate extent of removals. Thus. 
EPA is maintaining the policy described 
in the preamble to the proposed NCP. 
although EPA has modified the factors 
to be considered in determining 
practicability. 

A number of other comments 
questioned the extent to which removnls 
should attempt to attain ARARs. In 
responding to such comments. it is 
important to note that the policy that 
removals comply with ARARs to the 
extent practicable is defined in large 
part by the purpose of removal actions. 

The purpose of removal actions 
generally is to respond to a release or 
threat of release of hazardous 
substances, pollutants, or contaminants 
so as to prevent. minimize. or mitigate 
harm to human health and the 
environment. Although all removals 
must be protective of human health and 
the environment within their defined 
objectives, removals are distinct from 
remedial actions in that they may 
mitigate or stabilize the threat rather 
than comprehensively address all 
threats at a site. Consequently, removal 
actions cannot be expected to attain all 
ARARs. Remedial actions, in contrast. 
must comply with all ARARs (or invoke 
a waiver). Indeed, the imposition by 
Congress of limits on the amount of time 
and Fund money that may be spent 
conducting a removal action often 
precludes comprehensive remedies by 
removal actions alone. Removal 
authority is mainly used to respond to 
emergency and time-critical situations 
where long deliberation prior to 
response is not feasible. All of these 
factors-limits on funding, planning 
time. and duration. as well as the more 
narrow purpose of removal actions­
combine to circumscribe the 
practicability of compliance with 
ARARs during individual removal 
actions. Indeed, the vast majority of 
removals involve activities where 
consideration of ARARs is not even 
necessary, e.g., off-site disposal, 
provision of alternate water supply, and 
construction of fences. dikes and 
trenches. 

Further. it should be noted that 
requirements are ARARs only when 
they pertain to the specific action being 
conducted. If. for example, a site has 
leaking drums. widespread soil 
contumination. and significant ground­
water contamination, the removal action 
at the site might only involve actions 
r.ecessacy to reduce the near-term 
Llu-eats. such as direct contact and 
further deterioration of the ground 
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water. thu:. the removal action mizht be 
limited to removal of the drums and 
surface debris and excavation of highly 
contaminated soil. Requirements 
pertaining to the cleanup of ground­
water contamination would not be 
ARARs for that action because the 
removal action is not intended to 
address ground water; rather. 
requirements pertaining to the drums. 
surface debris. or contaminated soil may 
be A..~Rs for the specific removal 
acticn. 0:1ce the lead agency makes the 
determination that the requirements are 
ARARs for a removal, then it must 
determine whether compliance is 
practicable. 

It will generally be practicable for 
removal actions to comply with ARARs 
that are consistent with the goals and 
focus of the removal. However, as 
stated above, removals are intended to 
be responses to near-term threats, with 
the ability to respond quickly when 
necessary; thus, ARARs that woutd 
delay rapid response when it is 
necessary. or cause the response to 
exceed removal goals. may be 
determined to be impracticable. Of 
course, even where compliance with 
soecific ARARs is not deemed 
p-racticable, the lead agency. for a 
removal must use its best judgment to 
ensure that the action taken is 
yrotective of human health and the 
environment within the defined 
objectives of the removal action. 

In order to better explain how a lead 
agency can determine when compliance 
with an ARAR is practicable, the 
Feamble to the proposed NCP included 
three factors for consideration: 
Exigencies of the situation, scope of the 
removal action and the statutory limits 
(53 FR 51410-11). Upon consideration of 
comments. EPA has decided to 
enumerate in the rule only two of those 
three factors as important for 
determining practicability: Urgency 
(simply renaming exigencies) of the 
situation, and scope of the removal 
action. EPA believes that statutory 
limits, because they relate to the 
authority to conduct removal actions. 
are easier to consider within. rather 
than apart from. the factor of scope of 
the removal action when determining 
whether compliance with an ARAR is 
practicable. 

The factor of urgency of the situation 
relates to the need for a prompt 
response. In many cases. appropriate 
response activities must be identified 
and implemented quickly in order to 
ensure the protection of human health 
and the environment. For example. if 
leaking drums pose a danger of fire or 
explosion in a residential area, the 

drums must be addressed irr.mediatelv. 
and it will gen~rally be impracticable-to 
identify and comply with all potential 
ARARs. 

The secor.d factor. the scope of the 
removal action relates to the special 
nature of removals in that they may be 
used to minimize and mitigate potential 
harm rather than totallv eliminate it. 
Removals are further li~ited in the 
amount of time and Fund monev that 
may be expended at any partic~lar si:e 
in th:! absence of a statutoiy exe;nption. 
Ag3in, using the example above, even 
though standards requiring cleanu!J of 
the lower level soil contamination 
would be an ARAR to that medium, they 
would be outside the scope of the 
removal action when such cleanup is not 
necessary for the stabilization of the 
site, or when it would cause an 
exceedance of the statutory limits and 
no exemption applied. Hence. such soil 
standards, while ARARs. would not be 
practicable to attain considering the 
exigencies of the situation. Of course. 
such standards may be ARARs for any 
remedial action that is subsequently 
taken at the site. 

EPA disagrees with the comment that 
requiring PRPs to comply with ARARs 
to the extent practicable discourages 
PRPs from conducting removals because 
the statutory limits do not apply to non­
Fund-financed actions. Although the 
limits apply by law to Fund-financed 
actions only, EPA has the discretion 
under CERCLA section 104(c](1) to take 
removal actions that exceed those 
limits. in emergency situations or where 
the action is otherwise appropriate and 
consistent with the remedial action that 
may be taken at the site. EPA will select 
the appropriate remedy, even where an 
extensive removal action is warranted, 
regardless of whether the site is Fund­
lead or PRP-based. The only difference 
is that if the site is Fund-lead, an 
exemption must first be invoked in order 
to proceed with the action. Thus, the 
time and dollar limitations generally will 
not result in PRPs performing a more 
extensive removal than EPA itself would 
conduct. That is. EPA's selection of a 
removal action, including what ARARs 
will be attained, will not be based on 
who will be conducting the removal. 

Finally, as stated in the preamble to 
the proposed NCP (53 FR 51411). even if 
attainment of an ARAR is practicable 
under the factors described above. the 
lead agency may also consider whether 
one of the statutory waivers from 
compliance with ARARs is available for 
a removal action. EPA is developing 
guidance on the process of complying 
with ARARs during removal actions. 
EPA generally will only require 

documentation of ARARs for wr.: 
compliance is determined to be 
p;acticable. in order not to burce:-. 
with substantial paperwor!< 
requirements. 

Final rule: Proposed § 3CO.n;;(j 
(renumbered as final§ 3C0 . .;1S(i)) 
revised as follows: 

1. The following has bee:1 cJJe 
it.lentify factors that a~e appro;,Jri;.: 
consiceration in determining the 
practicability of complying witn ?. 

In d~termining whether compliance 
ARARs is practicab!e. the lead a5ency 
consider appropriate factors. includ;nr 
following: 

(1] The urgency of the situation: ar:J 
(2] The scope of the re:noval act;on · 

conducted. 

2. The refere:-tce to advisories. r:; 

or guidance has been modified (se· 
preamble section below on TBCs). 

3. The descriotion of ARARs ha::: 
reworded (see preamble section bE· 
on the definition of "applicable.") 

Name: Sections 300.5, 300.415(g) 
(h), 300.500(a). 300.505 and 300.525[ 
State involvement in removal actio. 
. Existing rule: Sections 300.51 anc 

300.52 of the current NCP encourag· 
states to undertake actions authori;: 
under subpart F. Such actions inclu· 
removal and remedial actions purse. 
to CERCLA section 10-t(a)(l). The 
regulation notes further that CERCL 
section 104(d)(1) authorizes the fedt. 
government to enter into contracts ~ 
cooperative agreements with the st~ 
take Fund-financed response actior. 
authorized under CERCLA. when tl-: 
federal government determines that 
state has the capability to undertak• 
such actions. 

Proposed rule: Proposed § 300.415 
and (i) (renumbered as final § 300.41 
and (h)) and § 300.525(a) would cod. 
EPA's existing policy of entering int 
cooperative agreements with states 
undertake Fund-financed removal 
actions, provided that states follow 
the provisions of the NCP removal 
authorities. The preamble to the 
proposed rule suggested that non-tir. 
critical actions are the most likelv 
candidates for state-lead removais (:: 
FR 51410). Proposed § 300.510(b) 
provided further that facilities opera· 
by a state or political subdivision 
require a minimum cost share of 50 
percent of the total response costs if 
remedial action is taken. Section 300. 
describes what EPA and a state may 
agree to in a Superfund Memorandur:· 
Agreement (SMOA) regarding the na 
and extent of interaction on EPA-lea( 
and state-lead response. The preamb: 
clarified that, when• practicable, a 
SMOA may include general provisior 
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for interaction on removal actions (53 
FR 51455). The preamble to the proposed 
rule described other topics for EPA/ 
state discussion on provisions in 
SMOAs on removal actions (53 FR 
51454-55). 

Response to comments: One 
commenter supported the proposed 
revision stating that state-lead removals 
through a cooperative agreement would 
be a very positive step. The commenter 
argued. however, that it would be 
unreasonable to provide guidance that 
strongly encourages states to conduct 
such removals when no funds for 
conducting them are made available. 

Several commenters specifically 
called for the delegation of the removal 
program to the states. One of these 
commenters stated that the revised NCP 
should include more detailed and 
permissive language specifically 
allowing for program authority to be 
delegated to states. According to the 
commenter, this would allow response­
capable states to pursue program 
authorization from EPA through 
cooperative agreements rather than 
through single or multiple project 
authorizations. In addition, the 
commenter recommended that states 
which become authorized to conduct 
removal actions be granted funding 
support similar to the support that EPA 
provides for the Technical Assistance 
Team and the Emergency Response 
Cleanup Services. thereby allowing the 
state to effectively administer the duties 
of the lead agency during a removal 
action. The commenter also 
recommended that authorized states be 
allowed full reimbursement of their 
removal costs from the Hazardous 
Substances Trust Fund. Another 
commenter suggested allowing states to 
develop administrative and technical 
staff capable of overseeing removal 
actions. The commenter believed that a 
policy should be included in the NCP 
that allows for the states to hire 
contractors on a stand-by basis to allow 
for timely response to removal sites. A 
third commenter recommended that 
states be permitted by the NCP to 
establish predesignated OSCs/RPMs 
who would have the authority to use 
federal furids pursuant to a cooperative 
agreement or contract for cleanup of oil 
and hazardous substances under these 
programs. 

Other commenters called for at least 
- some expanded opportunities for state 

involvement in the removal program. 
Several commenters argued that states 
should be allowed to conduct more than 
iust non-time critical removals, 
indicating that it would be faster and far 
less costly for states to conduct all types 

of removals. Another commenter argued 
that states should be afforded the 
opportunity to conduct removal actions 
under cooperative agreements unless an 
emergency exists that does not allow 
time for EPA to enter into a cooperative 
agreement with the state. One 
commenter suggested that states now 
have very effective Superfund programs 
with experienced and capable staffs. 
According to the commenter. some of 
these programs have better cleanup 
records than the federal program. The 
commenter states that EPA has failed to 
take full advantage of these state 
programs to improve the performance of 
the federal Superfund effort. 

Several commenters requested 
clarification of EPA policies on state­
lead removals. The commenters 
requested further clarification in the 
NCP regarding the circumstances under 
which states will be allowed to conduct 
non-time-critical removals. what criteria 
will be used to make decisions 
concerning when states will be allowed 
to conduct such actions, and how a 
state-lead removal program will be 
structured. 

Other commenters suggested that EPA 
more clearly define the EPA/state 
relationship concerning removal actions. 
One of these commenters suggested that 
EPA should emphasize state/EPA 
coordination on all removal actions 
regardless of who is in the lead. Another 
commenter stated that the NCP should 
outline the EPA/state interaction on 
removal sites in the same detail as the 
relationship is outlined at remedial sites. 

One commenter representing a state 
presented specific examples of how 
present state/EPA removal interaction 
is ineffective. The commenter alleged 
that the state had been left out of public 
meetings and meetings between EPA 
and the PRPs, that the state is not 
consulted on press releases. and that 
state comments on negotiations with 
PRPs are not considered by EPA. 
Another commenter suggested that EPA 
in general take into consideration state 
comments when conducting removal 
actions. 

In response. EPA is committed to state 
involvement in the removal program and 
is, therefore. revising regulatory 
language in§§ 300.5, 300.500(a} and 
300.505 regarding SMOAs to include 
references to removal actions. EPA 
believes that the SMOA can often be 
used to specify the areas appropriate for 
EPA/state interaction during removal 
actions. As noted in the preamble to the 
proposed rule, the SMOA may include: 
{1} The process to be followed by EPA 
and a state to notify each other of a 
determination that a removal action is 

necessary: (2) the procedures to be 
followed bv EPA and a state to consult 
and comm~nt upon the nature of any 
proposed removal action: and (3) the 
procedures to be followed to provide for 
post-removal site control for Fund­
financed removals as described in 
§ 300.415(k). A definition of "post· 
removal site control" has been added to 
§ 300.5 because this term is used in 
several places in the NCP. If EPA and a 
sta:e desire. the SMOA provisions may 
also include details on interaction at 
public meetings, negotiations with PRPs. 
etc. EPA wishes to emphasize, however. 
that the negotiations concerning EPA/ 
state interaction during removal actions 
should not be allowed to interfere with 
or prolong the completion of the SMOA 
negotiations. If EPA and the state find 
that discussion of the provisions 
regarding removal actions is delaying 
completion of the SMOA. they should 
proceed with the SMOA negotiations 
without removal action provisions, and 
at a later date amend the SMOA to 
include these provisions. 

Currently, EPA's policy is that states 
may conduct a non-time-critical removal 
action for a specific site. In response to 
comments, EPA considered allowing 
states to conduct Fund-financed time­
critical and emergency removal actions 
as well. After careful consideration, 
however, EPA decided to continue its 
current policy of allowing only non-time­
critical removal actions to be state-lead. 
In arriving at this decision, EPA weighed 
several factors concerning the nature of 
removal actions, and the history of the 
removal program. First, EPA may not 
obligate funds in anticipation of removal 
actions that may take place in the 
future. Therefore, states must enter into 
site-specific cooperative agreements 
(CAs) before they are allowed to 
undertake a removal action. In the past, 
EPA attempted using CAs more 
extensively in the removal program but 
found that theCA negotiating process is 
often long and complicated. EPA was 
concerned that the process could hinder 
timely response to releases requiring 
emergency or time-critical action. 
Second. the removal program has 
limited funding. Because of the necessitv 
for ensuring adequate response · 
capabilities on the federal level, EPA 
does not anticipate that additional 
funding will be available for states to 
conduct emergency and time-critical 
removal actions and, therefore, does not 
believe it would be feasible to allow 
states to undertake these types of 
response actions. For these reasons. 
EPA believes that its current policy of 
permitting states to conduct only non­
time-critical removal actions allows 
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EPA to retain its ability to respond 
immediately to releases that threaten 
human health and the environment 
while simultaneously providing states a 
role in the removal action process. 

For a state to conduct Fund-financed, 
non-time-critical removal actions, the 
state must first enter into a CA with 
EPA. Additionally. only removal actions 
that are listed on the approved or 
revised Superfund comprehensive 
accomplishments plan (SCAP) can be 
state-lead. The Regional Administrator 
(RAJ evaluates a state's request to lead 
a Fund-fmanced removal action and 
deci&s on a case-by-case .basis whether 
the action is appropriate for state-lead. 
When making his/her decision the RA 
considers: (1) The state's experience in 
leading activities conducted under the 
remedial program that are similar to the 
response actions required to clean up or 
to stabilize the release at the site under 
evaluation for state-lead; (2) the state's 
experience in responding to hazardous 
substance releases independent of 
federal involvement and funds; and (3) 
whether the state has prepared a state 
contingency plan for hazardous 
substance release response. For more 
information concerning state-lead 
removals see 40 CFR part 35, subpart 0. 

In further response to the comment on 
delegating authority (and transferring 
funds) to states, EPA notes that although 
authority to conduct time-critical and 
emergency removals is not being 
delegated to states, funding may be 
available under the Core Grant Program 
to assist states in developing an infra­
structure for involvement and 
interagency coordination during removal 
actions. For more information 
concerning the Core Grant Program see 
40 CFR part 35, subpart 0. 

Final role: 1. Proposed § § '300.5 
(definition of SMOA), 300.500(a), 
300.505(a)(3) and 300.505(d)(1) are 
revised to add the word ~removal~ 
before the word "pre-remedial" 

2. Proposed § 300.415(h) and (i) are 
renumbered as § '300.415(g) and (h) and 
promulgated as proposed. 

3. A definition for wpost-removal site 
control" is added to § 300.5 as follows: 

"Post-removal site control" means those 
activities that are necessary to sustain the 
integrity of a Fund-financed removal action 
following its conclusioiL Post-removal '!lite 
control may be a removal orrertl1!dial action 
under CERCLA. The term includes, without 
being limited to, lldivitil!s su.ch as relighti.og 
gas fl&res. replacing filt&S and collecting 
leachate.. 

4- Refere~ces to .. post-removal site 
control" ,ha~ been added to the 
definitions in § 300.5 of "remove or 
removal" and ''remedy or·remedial 
action.M 

Section 300.425. Establishino remedial 
priorities. 

0 

Name: Section 300.5. Definition of 
National Priorities List. Section 300.425. 
Establishing remedial priorities. 

Proposed rllle: Section 300.5 included 
a definition ofNational Priorities List. 
Section 300.425 identified the criteria, 
methods. and procedures EPA uses to 
establish its priorities for remedial 
action. The proposed rule stated that 
although only those releases included on 
the l';'PL are eligible for Fund-financed 
remedial action, remedial planning 
activities pursuant to CERCLA section 
104(b] are not considered remedial 
actions and are not limited to NPL sites. 

Response to comments: EPA has made 
s~veral changes to language on listing 
s1tes on the National Priorities List. 
First, EPA is revising the rule to explain 
more clearly which EPA authorities are 
limited to sites on the NPL. 

In both the existing NCP ( 40 CFR 
300.66(c)(2), 300.ti8(a)(1)) and the 1988 
proposed revisions(§ 300.4ZS(b)(1), 53 
FRat 51502), EPA has stated that Fund 
money may be used for CERCLA 
remedial actions only for those releases 
that are listed on the NPL The 1985 NCP 
(40 .c~ 300.68(a}(1)) and the proposed 
rev1s1on went on to state that this 
limitation on the use ofFund money 
would not apply to "remedial plannina 
activities pursuant to CERCLA set:tio~ 
104(b)," which despite the use of the 
word wremedial" in the name, come 
within the definition of "removal" 
actions under CERCLA set:tion 101(23). 
See 54 FR 41002 (October 4, 1989); 52 FR 
27622 Quly 27, 1987); 50 FR 47927 
(November 20,1985). In the interest of 
clarity on this point, EPA has amended 
final~ 300.425(b)(1) to provide that the 
limitation on remedial action funding to 
releases on the NPL would not apply to 
"removal adions {including remedial 
planning activities, RI/FSs. and other 
actions taken pursuant to CERCLA 
section 104(b))." This clarification is 
consi!tent with the p;op<>!ed and fmal 
§ 300.415{b)(1), which states that a 
removal action may be taken at 
appropriate sites regardless of inclusion 
on the NPL 

The proposed and final rule, at 
§ 300.425(b)(4), also make clear that EPA 
may take imforcement actiGnS at no!l­
NPL sites. "EPA also notes that it ha! the 
discretiun to use its authorities under 
CERC~. RCRA, OT both to accomplish 
ap-propnate cleanup a<:tion at a site, 
even where the site is listed on the NPL. 
(See 54 FR at 41009 (Oct.4, 1989).) In 
particular, where a 'Site is at an active, 
RCRA-perrnitted facility, and the 
owner/open~tor is present and has 
ad~te financial Tesources 'to fund the 

entire cleanup. EPA mav cons 
'.'II nether the use of RCR~-\ or C 
authorities (or both) is most ar 
for the accomplishment of cle:~ 
site. In the context of federal f 
cleanups, this decision. and t:: 
plan in general. would be ciisc 
the Interagency Ag:eement (IP. 
facility. 

Second, EPA is deletino a se 
from§ 300.425(b)(2} that ~eads 
:·Responsible parties shall pay 
m:plement response actions to 
fullest extent practicable." EP:' 
reiterates that it is EPA policy ; 
:esponsible parties to pay for c 
Implement response actions to 
maximum extent practicabla. E 
believes, however. that this po! 
more appropriately stated in t!-: 
preamble. 

In addition, proposed § 300.·L 
revised to add the phrase "(not 
including Indian tribes)" in ore. 
consistent with the reference to 
in CERCLA section 105(a){8)(E). 

Consistent with the revisions 
§ 300.425. EPA is also revising t: 
proposed definition of National 
Priorities List in § 300.5 to clarif­
EPA may allow actions other th: 
financed actions under CERCLA 
conducted at NPL sites. 

Final rule: 1. The proposed de: 
in § 300.5 is revised as follows: 

":-.lational Priorities List" (NPL) me 
list, compiled by EPA pursuant to CE 
section 105, of uncontrolled hazardo• 
substance releases in the United Sta 
are priorities for long-term e-;aluatio: 
response. 

2. Proposed § 300.425(b) is rev; 
follows: 

{b) .'llational Priorities List. The :--.T 
list of priority releases for long-term 
evaluatiun and remedial response. 

(1) Only those releases included o:c 
NPL shall be {;onstde~d eligible for F 
financed remedial action. Removal a( 
[including remedial planning activitie 
FSs and other actions taken -pursuant 
CERCLA section 1G4(b)J are not limite 
NFL sites. 

[2) Inclusion of a release on the !'-I'PL 
not imply that monies will be expend. 
does the rank ·of a release on the r-.'PL 
establish the precise priorities for the 
allocation of Fund resources. EPA .rna·. 
pursue other appropriate -authorities ~~ 
remedy the release, including enforcer. 
actions under CERCI.A and other Ia we 
site'~ rank on the.NPL :serves. alo~ w: 
other factors.. including enCorcement a' 
as a basis to guide the allocation ofF~ 
resources among releases. 

3. The first sentem:e of proposet: 
§ 300.425{-<:)(2) is revised~ follow. 
stale {not including Indian tribes) i 



-

:J 

:e 

~ 
J 

:<:! 
t 
l. 

T 
~-

,, 
'I 
~ 

·; 
~ 

J ,. 
.';; 

":-· 

I 
-~· 

l 
T 
~ 
T 
··!" 
~-; 

·-=-~~-----~ ---

Federal Register I Vol. 55, No. 46 1 Thursday, March 8. 1990 / Rules and Regulations 869~ 

designated a release as its highest 
priority." 

Same: Section 300.425(d)(6). 
Construction Completion category on 
the National Priorities List. 

Proposed rule: EPA proposed to 
establish a new "category" as part of 
the NPL-the "Construction 
Completion" category (see 53 FR 51415). 
The category would consist of: (a) Sites 
awaiting deletion, (b) sites awaiting 
deletion but for which CERCLA section 
121(c) requires reviews of the remedy no 
less often than five years after initiation. 
and (c) sites undergoing long-term 
remedial actions (LTRAs). EPA believes 
the new category would communicate 
more clearly to the public the status of 
cleanup progress among sites on the 
National Priorities List (NPL). 

EPA would shift sites into the 
Construction Completion category only 
following approval of interim or final 
Close Out Reports. EPA would approve 
the Reports only after remedies have 
been implemented and are operating 
properly. Approval of an interim Close 
Out Report indicates that construction 
of the remedy is complete. and that it is 
operating properly, but that the remedy 
must operate for a period of time before 
achieving cleanup levels specified in the 
Record of Decision (ROD) for the site. 
Approval of a final (including amended) 
Close Out Report indicates that the 
remedy has achieved protectiveness 
levels specified in the ROD(s), and that 
all remedial actions are complete. The 
proposal also indicates that EPA 
believes that sites requiring five-year 
review under§ 300.430(f)(3)(v) 
(renumbered as final 
§ 300.430(f)(5](iii)(C)) may, when 
appropriate. be deleted from the NPL. 

Response to comments: All 
commenters on this policy 
recommended adoption of the proposal 
to recategorize sites. One commenter 
disagreed with EPA's name for the new 
category, stating that construction at 
some sites in the category would not be 
complete. EPA disagrees with this 
interpretation: as explained above. for 
both LTRA sites and sites awaiting 
deletion, construction of the remedy 
must be complete and operating 
properly before it may be placed in this 

. new category. Another commenter 
. interpreted EPA's proposal to mean that 
-it would create a new status code on the 
NPL. rather than a new category, or sub­
section. EPA believes a distinct category 
more clearly provides remedial progress 
information to the public. EPA has found 
this to be true Yith regard to federal 
facility sites, which have been placed in 
a separate category of the NPL. Thus, 

. the idea of categorizing sites on the NPL 

is not a new one. Indeed. the 1985 NCP 
specifically afforded EPA the discretion 
to "re-categorize" certain types of sites 
(see 40 CFR 300.66(c)[7)[19B5)). EPA is 
specifically acknowledging this 
discretion in final § 300.425(d)[6). 

The commenter stated that EPA 
should seek state concurrence before 
placing a sitz under the new status. EPA 
disagrees that it should seek formal 
state concurrence to recategorize sites. 
Recatcgorization is a mechanical 
process and does not have regulatory 
significance; it is merely a better method 
of communicating site status to the 
public. Moreover, EPA will recategorize 
sites only en the basis of approved 
interim or final Close Out Reports, and 
states will continue to be involved in 
remedy inspections and review or 
preparation of the reports. EPA will 
obtain state concurrence and solicit 
public comments before deleting sites 
from the NPL. pursuant to § 300.425(e). 

Another commenter supported the 
concept of recategorizing sites, 
particularly those at which only 
operation and maintenance remains to 
be conducted. However, the commenter 
also states that such sites could 
appropriately be deleted entirely from 
the NPL. A different commenter 
suggested that the Construction 
Completion category should exclude 
sites requiring only operation and 
maintenance and that such sites should 
be deleted from the NPL. EPA intends 
that a site requiring only operation and 
maintenance at the time of construction 
completion be recategorized as a 
temporary measure until the process of 
reviewing the site for possible deletion 
from the NPL has been completed. 

One commenter stated that proposed 
§ 300.430(f)(3)(v) is unclear regarding 
whether EPA would conduct five-year 
reviews at sites in certain phases of 
response, or having certain status vis-a­
vis the NPL. i.e., sites still on the NPL. 
deleted sites, and sites where LTRAs 
are underway. The commenter went on 
to state that, if a five-year review 
indicates that additional action is 
required at a site that has been deleted 
from the NPL. EPA must clarify under 
what authority the action is to be 
. conducted. 

EPA will conduct five-year reviews 
for appropriate sites after initiation of 
the remedial action. Thus, reviews may 
be conducted during phases of the 
remedial action, during LTRA status, 
and, where appropriate, after a site has 
been deleted from the NPL EPA 
continues to develop its policy on five­
year reviews, and plans to issue further 
guidance on these issues. EPA has 
discretionary authority to take further 

action at a deleted site if a review 
indicates that the remedy is no longer 
protective. CERCLA section 105(e) 
states that EPA may restore the site to 
the NPL without re-applying the Hazard 
Ranking System (HRSJ. and CERCLA 
section 121(c) provides that EPA may 
take or require action, if appropriate, 
following a review. Section 300.425(e)(3)­
again states this point, and further states 
that all releases deleted from the NPL 
are eligible for Fund-financed remedial 
actions should future conditions warrant­
such actions. 

Another commenter stated that "five­
year review" sites should be deleted 
from the NPL rather than placed in the 
Construction Completion category. In 
response, at the time of proposal, EPA 
announced its view that five-year 
review sites may be considered "sites .....,­
awaiting deletion," i.e., deletion 
candidates. Upon consideration of the 
issue, EPA believes that it may generally 
not be appropriate to delete any of these -
sites before performing at least one 
review after completion of the remedial 
action. This is consistent with a 
recommendation of the Administrator's 
90-day study of the Superfund Program, 
"A Management Review of the 
Superfund Program," and with OSWER 
policy. 7 

This position reflects an EPA policy 
decision that in most cases where 
hazardous substances remain after the 
completion of remedial action. it is 
appropriate to act more slowly on 
deleting the sites from the NPL. 
consistent with the concern evidenced 
by Congress in specifically mandating 
review at least every five years at such 
sites. This policy is also consistent with 
the limited purpose of the NPL as an 
informational list of sites at which 
CERCLA attention is appropriate (53 FR 
at 51415-16); the continued inclusion of 
the site on the NPL does not mean that 
response action will be taken at the site. 
See 48 FR 40658, 40659 (Sept. 8, 1983} 
(quoting CERCLA legislative history). 

This is not inconsistent with the long­
standing provision on deletion in the 
1985 NCP, which provides that "sites 

1 See "Performance of Five-Year R.evie;:.,s and 
Their Relationship to the Deletion of Site! from the 
National Priorities List (NPL) (Superfund . _ 
Management Review: Recommendation No. 2) . 
Memorandum from Jonathan Z. Cannon. Acting 
Assistant Administrator. OSWER. to Regional 
Administrators (October 30. 1989); and "Update to 
the 'Procedures for Completion and Deletion of 
National Priorities List Sites'-Cuidance Document 
Regarding the Performance of Five-Year Reviews 
(Superfund Management Review: Recommendation 
No. 2)," Memorandum from Henry 1. Longest U, 
Director, Office of EmellJency and Remedial 
Resporue, to Regional Waste Management Division 
Directors (OSWER Directive No. 9320.2-38 • 
December 29, 1989). 
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m;,y be deleted from or recategorized on 
the NPL where no further response is 
appropriate." 40 CFR 300.66(c)(7)(1985) 
(emphasis added]. Thus even if no 
further action is planned at a five-year 
review site, recategorization is as 
app;:opriate a means of recognizing that 
sta:us as is deletion. Further. deletion 
will be considered as part of the revie·.v. 

EPA also does not view this policy for 
five-year review sites as inconsistent 
with EPA policy on deletions. The 
criteria for deletion in § 3t.l'0.425(e] 
provide that "releases may be deleted 
frcm • • • the NPL where no further 
response is appropriate," thereby 
providin£ considerable flexibility to the 
Admir:i:;tr3tor. Further, the rule provides 
that EPA shall not delete a site from the 
NPL until the state in which the release 
was located has concurred. and the 
public has been afforded an opportunity 
to comment on the proposed deletion. 
Thus, the decision to delete is not an 
automatic one by EPA. but rather is 
decided as part of a formal public 
process. It is similarly important to note 
t~.at a "site awaiting deletion" in the 
new Construction Completion category 
will not necessarily be deleted 
automatically upon recategorization. 

Oi1e commenter stated that the first 
five-year review should not occur until 
five years after the operation and 
maintenance phase of the response 
action is complete. EPA disagrees with 
this comment; some sites will require 
operation and maintenance indefmitely, 
and thus adoption of such an approach 
would result in no five-year review. 
Further, CERCLA section 121(c) calls for 
reviews within five years of the 
"initiation"-not completion-of the 
remedial action. EPA is currently 
developing a policy regarding timing and 
conduct of five-year reviews. 

Another commenter, though strongly 
favoring the cree.tion of a new NPL 
category, recommended that EPA create 
two new categories: "remedy in long­
ter:n operation and maintenance", and 
"site:; awaiting delisting". The 
ccmmenter asserted that the public 
would understand such terms more 
easily than "Construction Completion". 
EPA disagrees with this comment 
because the phrase "long-term operation 
and r:1aintenance" may cause more 
confusion for the public. EPA believes 
the commenter inadvertently confused 
two concepts: "operation and 
maintenance" and "LTRA." Many NPL 
sites will require operation and 
maintenance following deletion from the 
NPL in order to maintain the 
protectiveness of the remedy (e.g. 
cutting grass or maintaining monitoring 
wells), even though specified cleanup 

standards have been achieved and 
criteria for deletion have been met. 

An L TRA. on the other hand, is an 
ongoing remedial aclion which he.s ::ot 
yet achie•:ed ttle cleanup standards in 
the ROD. It too may require O;Jeration 
and mainte:-t:J.r.:e after ac:Ueving th£:>e 
standards. and after deletion of L~e site 
from the ~PL. EPA will place an LTRA 
site in the Construction Completion 
category based on approval of an 
interim Close Out Report. EPA will 
finalize or amend the report when the 
remedy has achieved cleanup levels 
speciEed in the ROD(s). The L TRA will 
then be categorized on the NPL as either 
a site awaiting deletion or a fi\·e-year 
review site. 

To minimize public confusion and 
administrarive burden, EPA will create 
at present only one new category. 
However, EPA plans to denote in the 
category whether a site is: (a) An LTRA, 
(b) a site awaiting deletion, or (c) a 
"five-year review" site awaiting review 
and/ or deletion. (Note that L TRA sites 
may be placed in the five-year review 
category upon attainment of the final 
remediation goals.} 

Final role: Proposed § 300.425 is 
revised as follows: 

1. A new section has been added to 
the final ru!e, § 300.425(d)(6], to reflect 
EPA's long-standing discretion to 
establish categories of sites on the NPL: 
"Releases may be categorized on the 
NPL when deemed appropriate by EPA." 

Z. In § 300.4ZS(e){Z], the timefrarr.e for 
state review of notices of intent to 
delete has b€en changed to 30 working 
days (see preamble to-§ 300.515(h)(3), 
"State review of EPA-lead documents)." 

Section 300.430. Remedial Investigation/ 
Feasibility Study and Selection of 
Remedy 

Introduction. Today EPA is 
promulgating revisions to the remedial 
investigation (Ri]/feasibility study (FSJ 
and selection of remedy sections of the 
1985 NCP. While the framework of this 
portion of the regulation remains largely 
as proposed on December 21, 1988, 
significant changes have been made to 
respond to comments received and to 
articulate more dearly the remedy 
selection goaL expectations and process 
EPA intends to employ in implementing 
the Superfund program. 

The remedy selection process 
promulgated today is founded on 
CERCLA's overarching mandate to 
protect human health and the 
environment. This approach emphasizes 
solutions that can ensure reliable 
protection over time. Today's rule 
promates the aggressive use of 
treatment technologies to acrueve 
reliable remedies while acknowledging 

tr.e practi.:alliiT!i:at:ans en tf.Je u., 
treatment. 

In th;s appro2.c!1. EPA seeks to 
en~ompass the :nany statutory 
:nar.dates while emphasizing t:Ce 
statutory preference for per:n;:me: 
soiutions and use of treatrr.ent 
technologies. The approach ~s te~ 
by practicability to ensure thc;t tJ:· 
remedies selected are a~;Jropria tt; 
that the program respond5 to the : 
posed by the worst toxic waste si: 
across the nation. Today's require 
for selecting remedies furt.'1er pro·. 
uniform framework to promote 
consistency in decision-makir!g. 

T•Jday's regulation establishes ,_ 
process that anows consideration 
balancing of site-specific factors :·· 
remedy selection. EPi\ hils used tl-. 
type of decision-making process to 
select CERCLA remedial actions s 
the inception of the Superfund proc 
Revisions contained in today's rult­
modify the approach by incorpora! 
the new requirements of the 1986 
amendments to CERCLA into exist 
procedures. This approach relies O' 

process that examines site 
characteristics and alternative 
approaches for remediating site 
problems. This process evaluates 
remedial alternatives using nine c: 
which are based on CERCLA's 
mandates to determine advantages 
disadvantages of the alternatives, 1 

identifying site-specific trade-offs 
between options. These trade-offs 
balanced in a risk management 
judg:nent as tD which alternative 
provides the most a;Jpropriate solu 
for the site probleo. 

In response to comments reques 
further clarification and structure i 
remedy selec:ion process, EP:\ hao 
made changes to provide better 
guidance on the types of remedies 
EPA expects to result from the pro 
to add more structure to the proce: 
specifying the functional categoric 
the nine criteria in the rule; and to 
indicate which criteria are to be 
emphasized in the balancing proct 
EPA believes this process ensures 
selection of remedial actions that 
statutory requirements to protect l 
health and the environment, camp 
with ARARs, be cost-effective, an 
utilize permanent solutions and 
alternative treatment technolog1~ 
resource recovery technologies to 
maximum extent practicable. Fnrt 
this process considers the full ran 
factors pertinent to re~y select 
and provides the flexibility neces: 
and appropriate to ensure that ret 
actions selected are sensible, reli1 
solutions for identified site preble 
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The approach promlllgated in today's 
rule was supported by numerous 
commenters. Several expressed the view 
that altemate remedy se!ection methods 
presented in the proposal were 
inappropriate or inferior to the 
promu!ciated approach. Some 
cor.1mer:.ters noted that the promulgated 
approach includes important criteria 
that the other approaches do not. 

T·.vo distinct groups of commenters 
who have sharply contrasting views on 
the goal of the Superfund program 
opposed the proposed approach that is 
promulgated today. One group of 
commenters believes EPA shedd 
establish a remedy selection process 
that adopts as its goal full site 
restoration and treatment of all material 
to the extent technically feasible. This 
approach would limit consideration of 
cost to the selection of the less 
expensive of comparably effective 
treatment technologies. Under this 
approach. methods of protection that 
rely on control of exposure (i.e., 
engineering controls such as capping or 
other containment systems and 
institutional controls) could only be 
used when treatment was technically 
infeasible. Several of these commenters 
expressed the \-iew that remedy 
selection should be more structured and 
supported either the sequential decision· 
making approach or the point of 
departure strategy for remedy selection 
presented. in the proposaL 

The other group of commentcrs 
critical. of the proposed approach 
believes the Superfund program should 
seek to achieve protection primarily by 
controlling exposure to current risks 
through use of engineering and 
institutional controls. Treatment would 
be used only if other controls are not 
expected to be reliable or greater 
protection can be achieved through 
treatment without a significant increase 
in cost. These commenters generally 
supported the use of a cost-effectiveness 
screen in site-specific balancing or the 
site stabilization strategy for remedy 
selection presented in the proposal. 

The approach EPA promulgates today 
sets a course for the Superfund program 
between the two ends of the spectrum 
reflected in these comments. EPA is 
establishing as its goal remedial actions 
that protect human health and the 
environment. that maintain protection 
over time, and that minimize untreated 
Waste. 

This goal reflects CERCLA's 
Preference for achieving protection 
through the-use of treatment 
technologies that destroy or reduce the 

hazards posed by wastes and 
in remedies that are highly 

over time. The purpose of 

treatment in the Superfund program is to 
significantly reduce the toxicity a!ld/cr 
mobility of the contaminants posing a 
significant threat (i.e .. "contarr:ina:-~!s of 
c;ncern") wherever practicable to 
reduce the :1eed for long-term 
manLlgement of hazardous material. EPA 
will seck to reduce hazards {i.e., toxicitv 
and/or mobility) to levels that ensure · 
that contaminated material remaining 
on-site can be reliably controlled over 
time through engineering and/or 
institutional controls .. 

Further, the Superfund program also 
uses as a guideline for effective 
treatment the range of90 to 99 percent 
reduction in ~!":e concentration or 
mobility of CGnt:::minants of concern [see 
preamble discussion below on 
"reduction of toxicity. mobility or 
volume" under§ 300.430(e](9}). Although 
it is most important that treatment 
technologies achieve the remediation 
goals developed specifically for each 
site (which may be greater or less than 
the treatment guidelines). EPA believes 
that. in general. treatment technologies 
or treatment trains that cannot achieve 
this level of performance on a consistent 
basis are not sufficiently effective and 
generally wilt not be appropriate. EPA 
believes this 90 to 99 percent reduction 
treatment guideline allows for the use of 
an array of technologies and will not 
preclude the introduction of innovative 
technologies into the range of effective 
technologies. EPA believes the remedy 
selection process should encourage 
diversification of the range of treatment 
technologies available for addressing 
hazardous substances so that the 
program continues to find more 
effective. safer. and less costlv wavs of 
reduc:ng the hazards posed by the· 
various and often complex materials 
encountered at Superfund sites. 

Along with the program goal, EPA is 
establishing expectations regarding the 
extent to which treatment is likely to be 
practicable for certain types of site 
situations and problems frequently 
encountered by the Superfund program. 
These expectations indicate that EPA 
intends to place priority on treating 
;naterials that pose the principal threats 
at a given site. The expectations also 
acknowledge that certain technological. 
economic and implementation factors 
may make treatment impracticable for 
certain types of site problems. 
Experience has shown that in such 
situations, remedies that rely on control 
of exposure through engineering and/or 
institutional controls to provide 
protection generally will be appropriate. 

The goal and expectations should be 
considered when making site-specific 
determinations of the maximum extent 
to which permanent solutions and 

t;eatment can be pr::!cticab1y utilized in 
a cost-effcc!ive :nanr.er. Ar.olher 
impor:ar.t part of this framework is the 
range of alternatives EPA will consider 
as pcs;,ible clcar,up options. This range 
reflects the pri:1ciple t!1at protection of 
human health and the er:.vironment C<J:J 

be achieved through a variety of 
methods. including treatment. 
engir:.eering and/or institutional contrnis 
and through combinations of such 
methods. Today's rule reflects the 
statutory preference for achieving 
protection of human health and the 
environment through treatment by 
emphosizing the development of 
alterr.atives that employ treatment <JS 

their principal element. 
This framework for developing 

alternatives is one of the major char.ges 
to the 1985 NCP which called for the 
development of alternatives that do P.O! 

attain. attain. and exceed ARARs. as 
well as an off-site and no action 
alternative. The 1985 framework was 
premised on the implicit assumptions 
that alternatives would share the same 
ARARs and that the ability to meet or 
exceed those requirements 
corresponded to different levels of 
protection. Program experience has 
shown that while alternatives mav share 
chemical- and location-specific ARARs. 
generally each alternative will have a 
unique set of action-specific 
requirements. Additionally, it is now 
dear that ARARs do not bv themselves 
necessarily define protecti;eness. First. 
ARARs do not exist for every 
contaminant. location, or waste 
management activity that may be 
encountered or undertaken at a 
CERCLA site. Second, in those 
circumstances where multiple 
contaminants are present. the 
cumulative risks posed by the potentii!i 
additivity of the constituents may 
require cleanup levels- for individui!l 
contaminants to be more stringent than 
ARARs to ensure protection at the site. 
Finally, determining whether a remedy 
is protective of human health and the 
environmenlalso requires consideration 
of the acceptability of any short-term or 
cross-media impacts- that may be posed 
during implementation of a remedial 
action. 

Another major revision to the 1985 
:'-~CP promulgated today is the 
establishment of nine criteria used for 
the detailed analysis of alternatives that 
sen•e as the basis for the remedy 
selection decision. These nine critena 
encompass statutory requirements 
(specifically the long-term effectiveness 
factors that must be assessed under 
CERCLA section 121(b](1](A-G)). and 
include other technical and polic~, 
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ror.!:iderations that ha\·e j::[O\·en to be 
important for selecting ar.:or.g :-emedial 
ai~err.ati\·es. The various criteria have 
been categorized according to their 
functions in the remedv selection 
process as th.-esholJ. bala:-:cing and 
modifying crHeria. This designation 
demonstrates that protection of human 
health and the environment will not be 
compromised by other factors. including 
c0st. Revisio:1s also clarifv that trade­
offs among alternatives w-ith respect to 
the long-term effectiveness and 
Fer;nanence they afford and the 
r=ductio:-:s in toxicity, I71obility. or 
volume they achieve thrcugh treatment 
are the m,Jst important considerations in 
the bal.;r:cing step by which the remedy 
is selected. 

!>'ame: Section 300.-!30(a)(1]. Program 
goal. program management principles 
a:1d expectations. 

Pre>posed n.:le: The preamble to the 
p:-opcsed rule described management 
principles which EPA intends to apply to 
the Superfund program and certain 
expectations regarding the types of 
remedies that EPA has found to be most 
a;Jpropriate for different types of waste 
(53 FR 51422]. These expectations were 
developed based on both the 
preferences and mandates expressed in 
CERCL\ section 121 as well as EPA's 
practical experience in trying to meet 
those preferences and mandates. The 
p:-eamble declared EPA's intent to focus 
available resources on selection of 
protective remedies that provide 
reliable. effective response over the 
long-term. The expectations envision 
treatment of the principal threats posed 
by a site. with priority placed on 
t:eating waste that !s highly toxic. hig~ly 
mobile. or liquiJ: and containment of 
waste contaminated at low levels. waste 
technically infeasible to treat and la.-;;e 
\·olunes of v;aste. 

Also incluced in the expectations was 
the concept that contaminated ground 
v;aters will be returned to their 
beneficial uses wherever practicable, 
wi~hin a timeirame that is reasonable 
given the particular circumstances of the 
site. The preamble explained that 
i:':stituticna! controls could be used, as 
appropriate, to prevent exposures to 
releases of hazardous substances during 
remedy implementation and to 
supplement engineering controls. The 
preamble also stated that the use of 
institutional controls should not 
substitute for active response measures 
as the sole remedy unless such ac~ve 
measures are determined not to be 
practicable. 

The preamble also described three 
program management principles 
developed from program experience to 

promote the efficiency and eif~ctiveness 
oi the remedial response pr::Jcess. The 
prearr.ble stated EPA's intent to b2iance 
t~.e desire of definitive site 
characterization and alternatives 
analysis with a bias for initiating 
response actions necessary or 
appropriate to eliminate. reduce or 
control hazards posed by a site as early 
es possible. The preamble emphasized 
the principle of streamlining. which EPA 
wou!d apply in managing the Superfund 
program as a whole and in conducting 
individual remedial action projects. The 
preamble explained that the bias for 
action and principle of streamlini;1g may 
appropriately be considered throughout 
the life of a remedial project but begin to 
be evaluated as site management 
plan;1ing is initiated. Site management 
planning is a dynamic, ongoing and 
informal strategic planning effort that 
generally starts as soon as sites are 
r:oposed for inclusion on the :\PL and 
continues through the RI/FS a;1d rernedy 
selection process and the remedial 
design and remedial action phases. to 
deletion from the NPL. 

Response to comments: EPA has 
~iaced the program goal. expectations. 
ar.d management pri;1ciples into the rule 
in response to the stmng support these 
principles received from commenters. By 
including these in the rule. EPA believes 
the regulation better articulates the 
objectives of the program. EPA also 
be!:eves that placing them in the rule 
itself will ensure that the principles and 
expectations, although not binc!i;1g, will 
remain a part of the codified rule and 
will not merely be detached preamble 
language. This will facilitate their use 
a;1d identification by implementing 
officials and the public. Specific 
cor:1ments and changes to the rule are 
discussed below. 

1. Program gael. EPA has added a 
statement of the national goal of the 
remedy selection process to the final 
regulation. The goal as expressed in 
today's rule is to select remedies that 
will be protecti'Je of human health ar1d 
the environment, that wiil maintain 
protection over time and that will 
minimize untreated waste. Although 
EPA received no comment specifically 
addressing a national remedy selection 
goal. comments on other issues reflected 
different interpretations of statutory 
mandates. EPA is articulating a goal in 
order to reflect the effort of the 
Superfund program to select remedies 
that are protective of human health and 
the environment in the long-term and 
minimize untreated waste. The concept 
of this goal is to be maintained 
throughout the remedy selection 
process. The evaluation and remedy 

se~ec:ion periorn:ed usi;;g :::e n1r 
criteria determine the extent to ·.·. 
this goal is satisfied and the exte 
which permanent solutio::s ar.J 
tre<.Jtment are practical.Jle. 

2. Expectations. EP.-\ has decic 
add to the final regulation the pre 
expectations which a;Jpea~ed or.: 
preamble to the-proposed rule. El' 
takes this action in response to 
numerous comments expressing s 
support for the principles under!~ 
expectations and requesting EPA 
incorporate the expectations into 
regulation. EPA has placed the 
expectations in the rule to inforn; 
public of the types of re!71edies th, 
has achieved. and anticipates acl: 
for cer:ain types of sites. These 
expectations are not. however. bii 
requirements. Rather. the expecta 
are intended to share collected 
experience to guide those develop 
cleanup options. For example. EP.-: 
experience that highly mobile was 
generally requires treatment may i 
guide EPA to focus the detailed an 
on treatment alternatives, as comr:: 
to containment alternatives. In effe 
the expectations allow implementi: 
officials to profit from prior EPA 
learning and thereby avoid duplic;> 
or unnecessary efforts. However, t 1 

fact that a proposed remedy may c 
consistent with the expectations d: 
not constitute sufficient grounds fa 
selection of that remedial alternati· 
All remedy selection decisions mu~ 
based on an analysis using the nin~ 
criteria. 

Today's rule also contains an 
expectation on the use of innovati-. 
technologies that EPA developed ir 
response to numerous comments c; 
for increased emphasis on the 
diversification of treatment techno 
used in site remediation. EPA supp 
such diversification and expects th 
will generally be appropriate to 
investigate remedial alternatives tl 
use innovative technologies when: 
technology offers the potential for 
comparable or superior treatmer.t 
performance or implementability, I 
or lesser adverse impacts than oth, 
available approaches. or lower co~ 
similar levels of performance than 
demonstrated technologies. 

Several commenters focused on 
need for flexibility and discretion i 
complying with the various manda 
CERCLA. These commenters supp' 
the expectations discussed by EP:l 
the preamble to the proposed rule 
being consistent with these needs. 
received the greatest support fort} 
expectations concerning the use ol 
treatment technologies 



-

n 
·'-:e 

\ 

to 
is 

.. .. 

.. 
' .. 

' .... 

Federal Register I Vol. 55, No. 46 I Thursday. March 8. 1990 I Rules and Regulations 8703 

EPA expects that treaLrnent will be the 
preferred means by which to address 
the principal threats posed by a site. 
wherever practicable. Principal threats 
are characterized as waste that cannot 
be reliably controlled in place. such as 
liquids. highly mobile materials (e.g .. 
solvents). and high concentrations of 
toxic compounds (e.g .. several orders of 
magnitude above levels that allow for 
unrestricted use and unlimited 
exposure). Treatment is less likely to be 
practicable when sites have large 
volumes oflow concentrations of 
material. or when the waste is very 
difficult to handle and treat (e.g., mL-xed 
waste of widely varying composition). 
Soecific situations that may limit the use 
of treatment include sites where: (1) 
Treatment technologies are not 
technically feasible or are not available 
within a reasonable timeframe: (2) the 
extraordinary size or complexity of a 
site makes implementation of treatment 
technologies impracticable: (3) 
implementation of a treatment-based 
remedy would result in greater overall 
risk to human health and the 
environment due to risks posed to 
workers or the surrounding community 
during implementation; or (4) severe 
effects across environmental media 
resulting from implementation would 
occur. 

In addition. commenters agreed with 
EPA that solutions often will involve a 
combina lion of methods of providing 
protection. including treatment and 
engineering controls and institutional 
controls. One commenter stated his 
belief that these expectations embody 
the extent to wltich treatment can 
practicably be utilized in a cost-effective 
manner on a site-specific basis. 

Some commenters concluded that the 
presence of the expectations in the 
regulation would enhance private party 
participation in cleanups by re!ie ... ing 
the burden of persuading EPA in each 
situation that such expectations. or 
remedies consistent with the 
expectations. are reasonable and in 
compliance with CERCLA.. 

Another commenter, while supporting 
the expectations. expressed concern 
that the regulation as proposed would 
not adequately ensure that the 
expectations. would be achieved. EPA 
has concluded that the expectations will 
be of the most use if maintained as 
general principles to assist in flexible. 
site-specific decision-making. The 
expectatioM may not be appropriate in 
all cases. By stating "expectations" 
rather than issuing strict rules. EPA 
believes that critical flexibility can be 
retained in the remedy selection 
P~ocess. 

This commenter and one other urged 
the addition of an expectation that 
treutment residuals and contaminated 
soils near health-based levels will be 
controlled through containment rather 
than treatment. The two commenters 
recommended language expressing their 
views. Although EPA generally concurs 
with the suggested expectation. EPA has 
not added this specific expectation to 
the rule. EPA believes the expectations 
in today's rule generally address the 
types of waste mentioned by this 
commenter. 

One commenter urged elimination of 
the expectation that treatment is less 
likely to be practicable where sites have 
large volumes of low concentrations of 
material. or where the waste is very 
difficult to handle and treat. This 
commenter argued that the e.:xpectations 
combined with the program 
management principle of streamlining 
could be used to avoid studying 
alternatives in detail and could provide 
industries with significant incentives. to 
ignore the "overarching mandate" to 
protect human health and the 
environment. In response, EPA does not 
intend or believe that the expectations 
will be used to ignore practicable. 
protective alternatives. In any event. 
EPA is required by statute to select 
protective remedies. which may include 
those that involve treatment (preferred) 
and those that do not. 

In essence, EPA interprets this 
commenter's concern to be that 
remedies that do not employ treatment 
cannot be protective of human health 
and the environment. Today EPA 
confirms the statement in the preamble 
to the proposal that the overarching 
mandate of the Superfund program is to 
protect human health and the 
environment from the current and 
potential threats posed by uncontrolled 
hazardous waste sites. This mandate 
applies to all remedial actions and 
cannot be waived. Consistent v..ith the 
program expectations. the mandate for 
remedies that protect human health and 
the environment can be fulfilled through 
a variety or combination of means. 
These means include the recycling or the 
destruction, detoxification, or 
immobilization of contaminants through 
the application of treatment 
technologies. Protection can also be 
provided in some cases by controlling 
exposure to contaminants through 
engineering controls (such as 
containment) and/ or institutional 
controls which prevent access to 
contaminated areas. However, 
consistent with CERCLA, treatment 
remains the preferred method of 

attaining protectiveness. wherever 
practicable. 

3 . . "v[anagemerzt prir.cip;es. ~!any 
cor;~menters urged greater emphasis or: 
the program management principles of a 
bias for action and streamlining that 
a;Jpeared in the preamble to the 
proposed rule. These commenters 
generally believe application of these 
principles would expedite cleanups and 
maximize reductions in risks to humar: 
heaith and the environment. 

Manv commente~s advocated 
appl]i~g the streamlining principle to 
screen unnecessary/ duplicative/ 
impracticable remedial action 
alternatives and to ensure that the detail 
of the RI/FS for a site is commensurate 
with the overall risk posed by the site. 
Several commenters stated that an 
application of the bias for action .._r 
principle would encourage early actiofi 
to prevent further migration of 
contamination pending the completed 
remedial action. Consistent with this 
principle. a commenter suggested 
revising the first sentence of§ 300.430{a) 
to state that the purpose of the remedial 
action process is to reduce risk "as soon 
as site data and information make it 
possible to do so." EPA agrees with this 
recommendation and has added this 
language in a new second sentence in 
§ 300.430{ a). 

EPA has incorporated the program 
management principles. into to day's rule 
in response to the supportive comments 
received. EPA believes placement of 
these principles into today's rule 
promotes making sites safer and cleaner 
as soon as possible. controlling acute 
threats. and addressing the worst 
problems first. 

One commenter argued that EPA 
lacks the ret]uisite statutory authority to 
promulgate principles such as a bias for 
action. In response. EPA was give:1 
considerable discretion in CERCLA 
section 104(a){1) to decide what action 
to take in response to releases of 
hazardous substances. In the NCP. EPA 
h<!s set out provisions for taking various 
types of removal and remedial actions. 
Thus, it is clearly within EPA's 
discretion to decide how to balance the 
need for prompt. early actions. against 
the need for definitive site 
characterization. The bias for prom pi 
action is wholly consistent with 
Congress·· concern that CERCLA siws bP. 
addressed in an expeditious mannP.r. 
Indeed. in CERCLA section 121fd)(4)(A). 
Congress specifically contemplated 
early or interim actions, by allowing 
EPA to waiveARARs in such cases. 
Further. a biaS" for action is consistent 
with EPA's- long-standing policy of 
responding by distinct operable units at 
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sites as apprcpr:ate. rat~er than waiting 
to take one consoiidated response 
action. The 1985 :\CP originally· codified 
this policy that remedial actions may be 
staged through the use of operable units. 

EPA received commznts u;:ging the 
A3ency to strengthen its coomitment to 
early site action through expand8d ::se 
of removal actions at NPL sites wit!"iout 
forec:losing more extemive remedial 
ac:ions. In :~sponse. EPA eP.courages 
th~ ta!<:.ing of early actions. under 
re:r.oval or remeciial authority, to abate 
the i;;~mediate threat to human health 
and the environment. Earlv actions 
using remedial authorities. are initiated 
as operable units. b deciding between 
using removal and remedial authorities, 
t!-:e lead agency should consider the 
following: (i) The criteria aud 
requirements for takir.g removal actions 
in today's rule; (ii) the statutory 
limitations on removal actions and the 
criteria for waiving those limitations; 
(iii) the availability oi resources; and 
(iv) the urgency of the site problem. 

EPA expects to take early action at 
sites where appropriate, and to 
remediate sites in phases using operable 
units as early actions to eliminate, 
reduce or control the hazards posed by a 
site or to expedite the completior. of 
total site cleanup. In deciding whether to 
initiate early actions, EP.\ must balance 
the desire to definitively characterize 
s;te risks and analyze alternative 
remedial approaches for addressing 
those threats in great detail \\.ith the 
desire to implement protective measures 
quickly. Consistent with today's 
management principles, EPA intends to 
perform this balancing with a bias for 
initiating response actions necessary or 
appropriate to eliminate, reduce, or 
control hazards posed by a site as early 
as possible. EPA promotes the 
responsiveness and efficiency of the 
Superfund program by encouraging 
action prior to or concurrent with 
conduct of an RI/FS as information is 
sufficient to support remedy selection. 
These actions may be taken under 
removal or remedial authorities, as 
appropriate. 

To implement an early action under 
remedial authority, an operable unit for 
which an interim action is appropriate is 
identified. Data sufficient to support the 
interim action decision is extracted from 
the ongoing RIIFS that is underway for 
the site or final operable unit and an 
appropriate set of alternatives is 
evaluated. Few alternatives. and in 
some cases perhaps only one, should be 
developed for interim actions. A 
completed baseline risk assessment 
generally will not be available or 
necessary to justify an interim action. 

Quaiitati':e risk iniormation should be 
organized that demonstrates that the 
ac~ion is necessarv to stabilize t~e site. 
prevent Lrtl:er degradation. or achie•:e 
significar.t risk reduction quickly. 
Su;:>porting data, including risk 
information. and the alternatives 
analvsis can be docu:neP.te:::i in a 
L~c:..:~ed R!/FS. However. in cases where 
the rele\·ant data can be summarize.:l 
trieflv and the alternatives are few and 
strafg.htforward, it may be adequate and 
rr:ore appropriate to document this 
supporti:1g information in the proposed 
plan that is issued for publ:c com::~ent. 
This information should also be 
summar:zed in the ROD. While the 
documentation of interim action 
decisions may be more streari1!ined than 
for fir.al acticns. all public, state, ar:d 
natural resource trJstee participation 
procedures specified elsewhere in this 
rule must be followed for such actions. 

Several commenters endor:;ed placing 
the expectations and management 
principles into the rule to avoid 
collection of unnecessary data and 
evaluation of too wide a range of 
alternatives. Without providing a 
specific example, a commenter noted 
that many past Superfund cleanups have 
experienced the opposite of a bias for 
action by including unnecessary and 
costly data collection and report 
preparation without reaching 
conclusions on the recommended site 
remediation. 

EPA agrees that site-specific data 
needs, the evaluation of alternatives and 
documentation of Llte selected remedy 
should reflect the scope and complexity 
of the site problems being addressed. 
This principle, derived from the 
streamlining principle discussed in the 
preamble to the proposal. has been 
incorporated into today's rule. The goal, 
expectations, and management 
principles incorporated into the rule, 
promote the tailoring of investigatory 
actions to specific site needs. 

On a project-specific basis, 
recommendations to ensure that the RII 
FS and remedy selection process is 
conducted as effectively and efficiently 
as possible include: 

1. Focusing the remedial analysis to 
collect only additional data needed to 
develop and evaluate alternatives and 
to support design. 

2. Focusing the alternative 
development and screening step to 
identify an appropriate number of 
potentially effective and irnplementable 
alternatives to be analyzed in detail. 
Typically. a limited number of 
alternatives will be evaluated that are 
focused to the scope of the response 
action planned. 

3. Taibrinci the le,·el oi det.o 
analysis of t!lc ni:1e evaluati8~. 
(see beiow) to tb.e scope and c 
oi the action. The analvsis for 
operable unit may weli be less 
t~ar. that for a co:>1pre!:ens:\·c 
action designed to ncd:ess all 
problems. 

4. Tailoring selecticn ant.i 
cocumenta lion of the remedv : 
the limited scope or comple;it: 
site problem and remedy. 

5. Accelerating cor,tracting p. 
and col!ecting samples necess_; 
remedial design d:~rir:g :he ;:>uc 
comment period. 

Although the tevel oi effort 2: 

of ar:alysis required for the Ri/: 
vary on a site-specific basis. th' 
procedures for remedy se!ectio:· 
vary by site. The lead agency is 
respcnsible for meeting proced:. 
requirements, including support 
participation. soliciting public c 
developing an administrative re 
a:td preparing a record of decisi 

A more streamlined analysis c 
an RIIFS may be particularly 
appropriate in the following 
circumstances: 

1. Site problems are straightfo; 
such that it would be inappropri, 
develop a full range of alternatiY 
example, site problems may on!:, 
involve a single group of chemic: 
can only be addressed in a limitE 
number of ways, or site characte 
(e.g., fractured bedrock) may be: 
that available options are limitec 
extent that obvious, straightforw 
problems exist, they may create 
opportunities to take actions qui< 
that will afford significant risk 
reduction. 

2. The need for prompt action : 
the site under initial control out".• 
the need to examine all potential 
appropriate alternatives. 

3. ARARs, guidance, or prograi 
precedent indicate a limited ran~ 
appropriate response alternative 
PCB standards for contaminated 
Superfund Drum and Tank Guid< 
Best Demonstrated Available 
Technology (BOAT) requirement 

4. Many alternatives are clear! 
impracticable for a site from the 
due to severe implementability p 
or prohibitive costs (e.g., comple 
treatment of an entire large muni 
landfill) and need not be studied 
detail. 

5. No further action or extreme 
limited action will be required to 
protection of human health and t 
environment over time. This situ 
will most often occur where a re: 
measure previously has been ta~ 
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Comments varied in their support for 
the proposed formalization of the 
operable unit concept. Some 
commenters encouraged EPA to make 
full use of the operable unit concept 
because it could prevent the worsening 
of some site problems. Other 
commenters argued against the use of 
operable units. stating that Congress 
intended cleanups to focus on sites, not 
on artificial subdivisions of sites. 

The 1985 NCP originally codified the 
concept that remedial actions may be 
staged through the use of operable units 
(former NCP § 300.68(c)). Operable units 
are discrete actions that comprise 
incremental steps toward the final 
remedy. Although EPA agrees that total 
site remediation is the ultimate 
objective. often it is necessary and 
appropriate, particularly for complex 
sites. to divide the site or site problems 
for effective site management and early 
action. Operable units may be actions 
that completely address a geographical 
portion of a site or a specific site 
problem (e.g., drums and tanks. 
contaminated ground water) or the 
entire site. They may include interim 
actions (e.g .• pumping and treating of 
ground water to retard plume migration) 
that must be followed by subsequent 
actions which fully address the scope of 
the problem (e.g., final ground water 
operable unit that define~ the 
remediation level and restoration 
timeframe). Such operable units may be 
taken in response to a pressing problem 
that will worsen if not addressed, or 
because there is an opportunity to 
undertake a limited action that will 
achieve significant risk reduction 
quickly. Consistent with the bias for 
action principle in today's rule. EPA will 
implement remedial actions in phases as 
appropriate using operable units to 
effectively manage site problems or 
expedite the reduction of risk posed by 
the site. 

One commenter perceived operable 
unus as a source of inefficiency. This 
commenter criticized the extended 
investigative activities associated with 
the production of multiple and 
overlapping Rl/FSs on operable units for 
a single site. The commenter advocated 
t:ompletion of RI/FSs within eighteen 
months. absent unusual conditions, and 

_ implementing operable units only where 
necessary to reduce an immediate risk 
to human health and the environment. 
This latter point was supported by 
another commenter who feared that use 
or an operable unit may provide a false 

·impression that the project is 
- progressing rapidly and may result in 

greater cost due to duplication of work. 

In response. EPA has established as a 
matter of poticy the goal of completing 
RI/FSs (i.e .. through ROD signature) 
generally within 24 months after 
initiation. EPA a3rees that duplication of 
efforts on Rl/FSs should be avoided. 
Howe\·er. EPA supports the operable 
unit concept as an efficient method of 
achieving safer and cleaner sites more 
quickly while striving to implement total 
site cleanups. Although the selection of 
each operable unit must be supported 
with sufficient site data and alternatives 
analyses. EPA allows the ROD for the 
operable unit to use data and analyses 
collected from any Rl/FS performed for 
the site. No duplication of investigatory 
or analytical efforts should occur when 
selecting an operable unit for a site. 

Although supporting the operable unit 
concept. one commenter argued that 
unless EPA alleviates the administrative 
burdens placed on an operable unit, no 
bias for action will be realized. Another 
commenter requested clarification of the 
procedures required to support the 
initiation of action prior to completion of 
the RI/FS for the entire site. This 
commenter cautioned EPA that 
encouragement of early action could 
result in actions being taken without a 
proper understanding of the site. 
According to a different commenter, 
application of the streamlining principle 
could result in additional and 
unnecessary costs to potential 
responsible parties by accelerating 
contracting procedures and collecting 
samples necessary for remedial design 
during the public comment period on the 
Rl/FS and proposed plan. This 
commenter feared that the samples 
taken before remedy selection may 
prove irrelevant to the final selected 
remedy. 

Similarly. some commenters requested 
guidance on operable units and more 
specificity on implementing the 
streamlining concept. Some commenters 
suggested phased RI/FSs and limiting 
the collection of data. One commenter 
added that a properly implemented 
streamlining approach could result in a 
more focused RI/FS and would minimize 
the collection of unnecessary data. This 
commenter cautioned. however, that 
poorly implemented streamlining could 
result in insufficient data upon which to 
base remedy selection. shortened time 
frames for settlement discussions. or 
actions that are inconsistent with later 
remedial actions. In addition, another 
commenter noted that documentation 
for the remedial action must be 
sufficient to support a legal challenge. 

EPA acknowledges that the program 
management principles in today's rule 
are neither binding nor appropriate in 

every case: they must be applied as 
appropriate. The streamlining principle 
supports data collection and 
alternatives analvses commensurate 
with the scope and comp:exity of the 
site problem being addressed. The 
princ:ples focus site investigations and _ 
alternat:ves analyses while maintainir.g 
the requirement that sufficient 
information be obtained for sound 
decision-making. The ROD for an 
interim remedy implemented as an 
operable unit does not necessarily 
require a separate RI/FS but instead can 
summarize data collected to date that 
supports that decision. This procedure -
provides an adequate basis on which to 
select an interim remedv and thus 
safeguards against taking premature 
action and avoids duplication among ..._,­
Rl/FSs performed for the site. For 
guidance on documenting remedial 
action decisions, including operable 
units. see the Interim Final Guidance on -
Preparing Superfund Decision 
Documents (June 1989. OSWER 
Directive 9355.3-{)2). 

Some commenters focused on interim 
actions, implemented as operable units. 
These commenters stressed the 
important role of interim action operable 
units in furthering the bias for action. 
According to these commenters, EPA's 
bias for action should be codified in the 
regulation to communicate that interim 
measures may be a legitimate 
component of the remedy selection 
process. Another commenter agreed th 
greater emphasis is needed on the 
importance of interim measures and 
added that these interim measures 
should be consistent with the remedia. 
solution likely to be selected. 

EPA encourages the implementation 
of interim action operable units, as 
appropriate. to prevent exposure or 
control risks posed by a site. Further 
actions will be taken at the site. as 
appropriate. to eliminate or reduce th.? 
risks posed. EPA is adding to today's 
rule a statement to clarify that operable 
units. including interim action operable 
units, must neither be inconsistent with 
nor preclude implementation of the 
expected final remedy. 

One commenter supported the use of 
interim measures, when appropriate. 
and argued that the implementation oi 
these measures should not be made 
contingent on the selection of a final 
remedy. According to this commenter. 
the RI/FS process should consider the 
interim action as one of the possible 
remedial alternatives to achieve the 
long-term site goals. Similarly, another 
commenter stated that it strongly 
believes that EPA should use its 
available funds to achieve cleanup at 
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the greatest number of sites. thereby 
saving resources and reducing o\·erall 
risks, rather than trying to attain 
extremely low levels of risk at a smaller 
r.::~ber of sites. 

\'.'hile L~e bias for aL.tion promotes 
multiple actions of limited scale. the 
program's ultimate goal continues to be 
to imolement final rer.1edies at sites. The 
scopi~g section of today's rule has been 
amended to make clear that the lead 
<lgency shail conduct strategic planning 
to identify the optimal set and sequence 
of actions necessary to address the site 
problems. Such actions may include, as 
appropriate. removal actions. interim 
actions and other types of operable 
units. Site management planning is a 
u::r.amic, ongoing, and informal strategic 
planning effort that generally starts as 
soon as sites are proposed for inclusion 
on the N'PL and continues through the 
RI/FS and remedy selection process and 
the remedial design and remedial action 
phases. to deletion from the NPL. 

This strategic planning activity is the 
means by which the lead and support 
agencies determine the types of actions 
and/or analyses necessary or 
appropriate at a given site and the 
optimal timing of those actions. At the 
Rl/FS stage, this effort involves review 
of existing site information. 
consideration of current and potential 
risks the site poses to human health and 
the environment. an assessment of 
future data needs, understanding of 
inherent uncertainties in the process. 
priorities among site problems and the 
program as a whole, and prior program 
experience. The focus of the strategic 
planning is on taking action at the site 
as early as site data and information 
make it possible to do so. 

Final rule: Today's rule includes at 
§ 300.430(a)(1) EPA's goal for remedi;;l 
actions to protect human health and the 
en•:ironment, maintain that protection 
over time, and minimize the amount cf 
untreated waste. In addition, the rule 
also sets out expectations regarding the 
extent to which treatment is likely to be 
practiCable for certain types of 
situations and problems frequently 
encountered by the Superfund program. 
These expectations place priority on 
treating materials that po::;e the princit:Jal 
threats at a given site. The expectations 
also acknowledge that certain 
technological, economic, and 
implementation factors make treatment 
irr:practicable for certain types of site 
problems and that other types of 
controls may be most effective in these 
situations. The bias for action and 
streamlining principles are also printed 
in the rule. 

.Vame: Section 30Q . .;30(a)(ll. Cse oi 
ir.stitutional controls. 

P.-oposed rule: Proposed 
§ 300.-l30(e)(3)(ii) ciirected that. as 
appropriate. one or more altemati·n~s 
sl':all be developed that are ba!:>ed on 
engineering cont:ols. such as 
containment that prevents exposure to 
hazardous substances. and. as 
necessary, institutional controls. which 
limit human activities at or near 
facilities. to protect health and 
environment and assure continued 
eifectiveness of respon::;e. The preamble 
to the proposed rule gave 
"expectations" for remedies. explaining 
that institutional controls may be used 
as a supplement to engineering controls 
over time but should not substitute for 
active response measures as the sole 
remedy unless active response measures 
are not practicable. as determined based 
on the balancing of the trade-offs among 
alternatives that is conducted during the 
selection of the remedy. (53 FR 51423). 

Response to comments: Se\·eral 
commenters supported the proposal as 
is. pointing out that there are situations 
where institutional controls can be a 
primary component of remedial action 
either because treatment is not 
practicable (as for large volumes of low­
toxicity waste) or because natural 
attenuation will restore a resource in the 
same time as active remediation. 

Several other commenters disagreed 
with the proposal because they believe 
that institutional controls are not 
reliable and are not permitted under the 
statute as active. permanent remedies, 
except under limited circumstances. One 
commenter maintained that institutional 
controls should never be used except as 
an interim measure. Another commenter 
fe!t that use of institutional controls as 
the sole remedy could lead to 
institutionalized pollution, and should 
onlv be used if state ARARs are not 
vioiated or cleanup is not feasible. 
Similarly, one commenter feared that 
the proposal could lead to well 
restriction areas or the like: the 
commenter also asserted that only state 
or local governments, not EPA, have the 
authority to restrict water use. 

EPA agrees that institutional controls 
should not substitute for more active 
response measures that actually reduce, 
minimize, or eliminate contamination 
unless such measures are not 
practicable, as determined by the 
remedy selection criteria. E."<amples of 
institutional controls, which generally 
limit human activities at or near 
facilities where hazardous substances, 
pollutants, or contaminants exist or will 
remain on-site, include land and 
resource (e.g~ water} use and deed 

rest~ictions. well-drill:r:g p:-of:ib 
building permits. and well use 
advisories and deed notices. EP 
believes. however. that ins::::..:::: 
controls have a valid role in rc:r 
and are allowed under CL~CL'. 
section 121(d)(2)(BJ(ii) appea:-s : 
contemplate such con:rols). bst 
controls a'e a necessary suppie: 
when some waste is left in olac{ 
in most response actions. Also. 
circumstances where the balar.c 
trade-offs among alternatives d: 
selection of remedy process inc!: 
practicable way to actively rem1 
site. institutional controls such < 
restrictions or well-drilling proh 
are the only means available to 
protection of human health. Wt: 
institutional co!ltrols are used a 
sole remedy, special preca'..ltion: 
be made to er.sure that the cont1 
reliable. Further. recognizing the 
may not have the authority to in 
institutional cont•ols at a site. 
§ 300.510(c){1) has been revised 
require states to assure that ins! 
controls implemented as part of 
remedial action are in place. re!. 
and will remain in place after in 
of operation and maintenance (o 
preamble to § 300.510(c)(1), "StJ 
assurances"). 

Several other commenters 
recommended revisions to enlar 
scope or availability of institutic 
controls. These commenters wa 
rule to allow institutional contN 
used as a key component of an 
whenever they provide similar 
protection to treatment or other 
remedies at much lower cost. T 
commenters suggested that sucl 
controls may be the only cost-e 
practicable remedy at small. isc 
and stable sites. and that such' 
would be viable at manv federc 
facilities. -

EPA disagrees with suggeste, 
revisions to the NCP that woub 
or encourage the use of institut 
controls in lieu of active remed 
measures. CERCL\ section 121 
Congress' preference for treatn 
permanent remedies, as oppos1 
simply prevention of exposure 
legal controls. The evaluation 1 
nine criteria(§ 300.430(f)(1)(iiJ: 
including cost and other factor 
determines the practicability a 
measures (i.e., treatment and 
engineering controls} and the c 
which institutional controls w: 
included as part of the remed;, 

Several commenters suggesl 
institutional controls be given 
explicit role in the rule througl 
providing criteria for their use 
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allcwing for their use in interim actions. 
o~ providing that remedies with 
institutional controls be considered in 
the detailed analysis. EPA believes that 
t~e discussion of an expectation 
concerning institutional controls in the 
r'Jle is the appropriate level of detail for 
gu:cance in the J'.;CP. Additional. more 
s;:ecific guidance may be de\·eloped 
bter. if :1ecessary. 

Fi.7c:l rula: EPA has added an 
expectation on use of institutional 
centrals in § 300.430(a](l)(iii)(D). EPA is 
promulgating§ 300.43D(e)(3)(ii) as 
proposed . 

Name: Section 300.430(b). Seeping. 
Existing rule: The 1985 NCP 

incorporated the scoping section within 
the remedial investigation (Rl] section of 
the rule(§ 300.68(e)). Under that section. 
scoping served as a basis for requesting 
funding for removal actions and for the 
remedial investigation and feasibility 
study (RI/FS). The initial analysis 
performed in seeping indicates the 
extent to which the release or threat of 
release may pose a threat to public 
health or welfare or the environment, 
indicates the types of removal measures 
and/or remedial measures suitable to 
abate the threat. and establishes 
priorities for implementation. A 
preliminary determination of ARARs 
also is performed at this stage. 

Proposed rule: As proposed, the 
purpose of scoping is to define more 
specifically the type and extent of 
investigative and analytical studies that 
are appropriate for a given site. Seeping 
entails formal planning for both the RI 
and FS. The proposal separated the 
scoping section from the RI section to 
which it was attached under the 1985 
t\CP. EPA separated these sections in 
the proposal to highlight the work plan 
development process and the 
development of other project plans (such 
as the sampling and analysis plan, the 
health and safety plan. and the 
community relations plan) that occurs in 
the scoping stage. 

During seeping, a conceptual 
understanding of the site is established 
by considering in a qualitative manner. 
the sources of contamination. potential 
pathways of exposure and potential 
receptors. The identification of potential 
ARAR.s and other criteria, advisories 
and guidance to be considered will 
begin during seeping as lead and 
support agencies initiate a dialog on 
Potential requirements. The main 
objectives of scoping are to identify the 
types of decisions that need to be made. 
to determine the types (including 
quantity and quality} of data needed, 
and to design efficient studies to collect 
thes_e data. The !>cope and detail of the 

ir. ,·es tiga ti ,.e studies and alternative 
C:eve!opment n:-td nnalysis should te 
t:1ilored to the complexity of site 
p;oblems. 

Respor.se to comments: One 
ccmmenter emphasized that aggressive 
seeping should be encouraged to ensure 
appropriate srreamlining of the RI/FS. 
r.nother urged EPA to highlight the 
seeping process in the preamble or in 
the ruie itself. Another commenter 
agreed with EPA's view of seeping as an 
irr.portant first step in the RI/FS process. 
but recommended development of 
project plans less formal and lengthy 
than those currently used in the 
Superfund program. 

In response. EPA has incorporated 
into today's rule the principles of 
streamlining and a bias for action. These 
general principles are to be considered 
in scoping to assist in defining the 
principal threats posed by the site and 
to identify likely response scenarios and 
potentially applicable technologies and 
operable units. EPA has highlighted 
scoping by separating it from the text 
describing the RI and by specifically 
referencing seeping in the new goal and 
expectations section of today's rule. 
EPA believes the principles and 
expectations promote the development 
of documents. including project plans. 
commensurate with the scope and 
complexity of the site problems being 
addressed. 

One commenter argued that the lead 
agency or contractors scoping a project 
should be directed to consult with PRPs 
or other informed private sector sources 
about potentially applicable 
technologies. and give this information 
serious consideration. This commenter 
suggested the following language be 
added to the rule: "In seeping the 
project. the lead agency shall solicit 
relevant information from PRPs or other 
private interests that may be in a 
position to provide substantive 
assistance." This commenter would then 
add a statement requiring the lead 
agency to consider such information. 

Although the suggested language has 
not been incorporated into today's rule, 
EPA encourages the early participation 
of PRPs and the public during scoping 
and throughout the Rl/FS process. To 
the extent PRPs are known to the lead 
agency during seeping and a dialog is 
occurring among the parties. the PRPs 
have the opportunity to participate in 
the planning activities and suggest and 
evaluate for themselves technologies 
worthy of consideration for site 
implementation. For example, during 
seeping. PRPs can participate in a 
"technical advisory committee," which 
gathers expertise on the site conditions 
and provides substantive assistance to 

the Jec.d ager:.cy. Ir:. addition. the work 
plar:. for a site begins the administrative 
record. which is available for review bv 
the public. including PEP.>. PRPs and th-e 
public can also present information and 
issues at publ:c rr.eetings. EPA believes 
it would be inapp:-opriate to establish in 
the l\'CP an absolute requirement that 
tb.e lead agency solicit and consider 
information provided by PRPs. The lead 
agency must retain the discretion to 
determine the scope and quality of 
information to be collected and 
evaluated. 

Several commenters stressed the 
importance of early coordination with 
natural resource trustees. noting that 
valuable technical assistance can be 
obtained through such communication. 
One commenter offered the opinion that 
it would be beneficial and cost-effectivr 
if EPA and the natural resol!rce trustees­
worked together on the design of the RI/ 
FS sampling and analysis plan. To this 
end. the commenter suggested that 
§ 300.430 (b](5) and (b)(6) of the 
proposed rule be reversed. so. that 
notification comes before the 
development of the plans. Some 
commenters urged coordination of 
natural resource damage assessments 
and response actions. arguing that 
significant funds may be saved if 
opportunities to analyze and assess 
natural resources are not lost during 
early study and cleanup activities. 

In response. EPA agrees that close 
communication and coordination with 
trustees for natural resources affected or 
potentially affected by the release of 
hazardous substances from the site is 
essential. (See subpart G for details or. / 
the designation and role of natural 
resource trustees.) EPA agrees with the 
commenter's suggestion to reverse the 
order of the sections numbered § 300.430 
(b](5] and (b)(6] in the proposaL Today's 
rule places the notification section (now 
§ 300.430(b)(7)) before the section 
providing for the development of certain 
plans (now§ 300.430(b)(8)). EPA agrees 
that coordination with the trustees 
during the conduct of the natural 
resource damage assessments and 
response actions is productive. 
However, although a trustee may be 
responsible for certain natural resources 
affected or potentially affected by a 
release. the lead agency retains the 
responsibility for managing activities at 
the site. 

Final rule: Proposed § 300.43D(b) is 
revised as follows: 

1. EPA is clarifying certain aspects of 
the seeping phase in the rule to better 
reflect the objective of each activity. 
Section 300.43D(b) of the rule clarifies 
the development of a conceptual 
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u::derstandir.g cf the site, the 
identification of operable units. lne 
ic!entif:cation of data quality objecti•.res. 
ar.d the development of the field 
~ampling plan and quality assurance 
p~ojzct plan. In addition. the elements of 
the scoping phase have been reordered 
::J better ref!ect that lhi! timing of 
c;:;crdir.atic:l with natural resource 
t:·c:stees may influence the development 
of sampling plans. This clarification 
Joes not ret1ect a change in the scope or 
fur;ction of the scoping process. 

2. Proposed § 300.430(b](6) is 
re,;L:mbered as § 300.430(b)(i) and is 
re·:iscd as follows (see preamble 
discussion on § 300.615 for explanation]: 

:f natunl re~uurces are or may be injured 
by t!;e re!~i!.se. ensure that state and federal 
trus•ees of t.'le affactad na!ur:~l resou.rces 
ha\·e !Jeer. notif:~d in order that the trustees 
may initiate appropriate actions. including 
those idar.tified in subpart G of this part. The 
lead agency shall seek to coordinate 
ne~;essary assessments, evaluations. 
im·estigations. and planning with such state 
and federal trustees. 

Name: Section 300.430(d). Remedial 
investigation. 

Existing rule: The 1985 NCP states in 
§ 300.68(d) that an RI/FS shall be 
undertaken. as appropriate, to deterrr.ine 
the nature and extent of the threat 
presented by the release and to evaluate 
proposed remedies. This includes 
sampling, monitoring, exposure 
assessment, and gathering data 
sufficient to determine the necessity for 
and proposed extent of the remedial 
action. 

Section 300.68(e} of the 1985 NCP 
specifically discusses characterization 
of response actions during the RI. This 
process consists of examining available 
information to determine the type of 
response that may be needed to remedy 
tf.e release. Initial analysis shall 
indicate t.'1e extent to which the release 
or threat of release may pose a threat to 
ht:man health or the environment, 
i11dicate the types of removal measures 
and/or remedial measures suitable to 
abate the threat, and set priorities for 
implementation of the measures. The 
1?B5 NCP also includes an extensive list 
of factors that should be considered in 
characterizing and assessing the extent 
to which the release poses a threat. 
These factors are also used to support 
the analysis and design of potential 
response actions. 

Proposed rule: The proposed rule 
separates the discussions, although not 
the implementation, of the Rl and FS, 
and further separates project seeping 
from the Rl discussion to highlight the 
workplan development process. which 
addresses bot.1. the RI and FS. The 
purpose of the RI. as stated in the 

proposed :\C?. is \;1 collect data 
necessary to adequate!:: chat·ac~e:-:ze 
the site for the purpose of remedy 
selection. Site characterization mav be 
conducted in o:::.e or more phases ~~ 
focus sampli:lg efforts and increase the 
efiiciency of the investigation. Site 
chdracterization activities are to be fully 
integrated with the development and 
evaluation of alternatives in the FS. To 
characterize the site, the lead agency 
conducts field investigations and a 
baseline risk assessment. and initiates 
treatability studies, as appropriate. The 
proposed :-iCP included a list of factors 
that are to be considered to characterize 
and assess the extent to which the 
release poses a threat to human health 
or the environment or to support the 
analysis and design of potential 
response actions (53 FR 51504). This list 
of factors, while less detailed than the 
1985 NCP, is intended to be more 
inclusive, depending on the site-specific 
needs. The results of the baseline risk 
assessment conducted as part of the RI 
(which includes exposure assessment. 
toxicity assessment. and risk 
characterization components) hdp 
establish acceptable exposure levels for 
use in developing remedial alternatives 
in the FS. Treatability studies are 
initiated to assess the effectiveness of 
treatment technologies that may be used 
as remedial alternatives on site waste. 
ARARs and, as appropriate, other 
pertinent advisories. criteria. or 
guidance related to the location of the 
site or contaminants present are also to 
be identified during the Rl. 

Rasponse to comments: Several 
commenters addressed RI site 
characterization issues. One commenter 
suggested adding the review of state 
files and the subpoena of company fLies 
during the RI to enhance site 
characterization. In response, EPA notes 
its co;r.mitment to the consideration of 
the best ar;d most appropriate 
ir.formation avai!aQle for site 
characterization ar:.d will review state 
files ar.d require the production of 
company f\les as necessary for a site. 

Another commenter recommended an 
alternative approach to Ris for sites 
with ground-water contamination (the 
"transport quantification" approach]. 
Under the transport quantification 
approach, environmental sampling 
would be phased after the contaminant 
transport flow paths and mechanisms 
are evaluated. Transport quantification 
analysis requires a thorough evaluation 
of all data available at that time. 
According to the commenter, the prior 
quantification and predictive analysis of 
transport mechanisms may allow more 
realistic and accurate estimates of 
actual and potential exposure 

cc nee :1 t:-a t ious .. ~Jdi ~io :::.2. L~~ .. ·. 
cc:f!l:r;.2n~er vo!ced concem c· 
inaj:)propriate lr.vesugutt·.-e ~-­
used in drilLr.g of ground->...-3 ~ 
monitoring wells ar.d soi: gas 
momtoring. 

In response. EPA recogn:ze:: 
merits of the suggestions and 
cbservations made bv the co:r. 
However. EP:\ beiie,:es that IE 
decisions on which model or 
investi~ation technique is best 
a site is better left to guidance 
than a rule. Of course. EPA r:1a 
to use a tr<:nsport quantificatic 
approach. even if it is not form. 
included in the NCP. EPA will r 
the merits of the approach 
recommended bv the commen:­
respect to the ga"als and limitat: 
the program. EPA is considerin: 
methods to modify investigatio: 
ground-water aquifers to allow 
efficient remediation of ground 
EPA is investigating vertical va: 
in hydraulic conductivity, meth( 
account for contami..:1ant adsoru 
methods to utilize geophysical· 
techniques. in addition to specif: 
investigation of parameters that 
affect monitoring and pump/tree 
of ground water. such as screen : 
As new information becomes av 
it will be incorpcrated into the 
implementation of the Rl. 

In resoonse to comments raise 
drilling ~f ground-water wells th: 
disposal areas, EPA acknowledge 
drilling through waste may not b, 
appropriate in some situations. 
However, at certain sites, it may 
necessary to drill through dispos<. 
areas. In these cases, EPA is awa 
the potential haza:-ds associated ·. 
drilling through w~stes and takes 
precautions, such as casing the w 
and monitoring the well depths, t 
ensure that the weils do not beco; 
conduit for L1e spre;1d of contarru: 
to other aquifers. As to the commE 
that soil gas monitoring is an 
inappropriate investigative techr.i 
EPA states that EPA research 
laboratories are currently stuciyin: 
gases and their relation to ground­
contamination. EPA will use t.l--:e r: 
of these investigations to modify 
existing practices in grou.'1d-water 
investigations, if appropriate. Inte 
members of the pub!ic may comm• 
the use of such methods on a site­
specific basis during the public co 
period on the proposed plan, or th 
may raise such issues at appropri; 
times after the initiation of the 
administrative record. 

Final rule: In order to clarify so1 
ambiguities in the proposed rule a 
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respond to the above-described and 
other comments. EPA is making certain 
minor changes to the wording in 
§ 300.430(d) of the rule. Field 
investigations to assess the nature and 
extent to which these releases pose a 
threat are emphasized in the 
clarifications to the rule. 

Name: Section 300.130(d). Remedial 
investigation-baseline risk assessment. 

Proposed role: As part of the remedial 
investigation. the baseline risk 
assessment is initiated to determir..e 
whether the contaminants of concern 
identified at the site pose a current or 
potential risk to human health and the 
environment in the absence of any 
remedial action. It provides a basis for 
determining whether remedial action is 
necessary and the justification for 
performing remedial actions. The 
Superfund baseline risk assessment 
process may be viewed as consisting of 
an exposure assessment component and 
a toxicity assessment component. the 
results of which are combined to 
develop an overall characterization of 
risk. As indicated above, these 
assessments are site-specific and 
therefore may vary in the extent to 
which qualitative and quantitative 
analyses are utilized. depending on the 
complexity and particular circumstances 
of the site. as well as the availability of 
pertinent ARARs and other criteria. 
advisories or guidance. 

During risk characterization. 
chemical-specific toxicity information. 
combined with quantitative and 
qualitative information from the 
exposure assessment, is compared to 
measured levels of contaminant 
exposure levels and to levels predicted 
through environmental fate and 
transport modeling. These comparisons 
determine whether concentrations of 
contam;nants at or near the site are 
affectir.g or could potentially affect 
human health or the environment. 
Results of this analysis are presented 

· with all critical assumptions and 
uncertainties so that significant risks 
can be identified. 

Response to comments: One 
commenter requested clarification on 
the purpose of risk assessment in the 
Superfund program. especially the 
baseline ri1ik assessment. EPA.responds 
that the purpose of risk assessment in 
the Superfund program is to provide a 
framework for developing risk 

~ tii.Ior-nu•ti.,n necessary to assist 
aec:tsion--making at remedial sites. Risk 
assessment provides a -consistent 
Pl'ocess for evaluating and documenting 
threats to human health and the 
~vironment posed by hazardous 

.· lnaterial at ailes. One specific objective 

of the risk assessment is to provide an 
analysis of baseline risk (i.e., the risks 
that exist if no remediation or 
institutional controls are applied to a 
site). The results of the baseline risk 
assessment are used to determine 
whether remediation is necessar•. to 
help provide justification for performing 
remedial action. and to assist in 
determining what exposure pathways 
need to be remediated. The baseline risk 
assessment has also superseded the 
endangerment assessment. because the 
two have the same goal, function, and 
methodology. 

A second major objective of risk 
assessme:1t in Superfund is to use the 
r!sks and exposure pathways developed 
in the baseline risk assessment to target 
chemical r.oncentrations associated with 
levels of risk that will be adequately 
protective of human health for a 
particular site (i.e.. remediation goals). A 
similar process is used to assess threats 
to ecosystems and the environment and 
to develop remediation goals based on 
risk to the environment. The 
identification of ARARs is not the 
purpose of the baseline risk assessment. 
as recommended by one commenter. 
The identification of ARARs is a 
separate part of the RI, because many 
ARARs are not directly risk related. 
Nevertheless. ARARs should be 
addressed consistently in the baseline 
.-isk assessment, the Rl/FS. and remedy 
selection. 

Some commenters supported EPA's 
use of site-specific risk assessments 
because, in their view, such assessme!lts 
more accurately reflect the variety of 
site conditions. Several comments, 
however. argued against use of a site­
specific risk assessment to evaluate 
baseiine risks and to establish 
remediation goals. One comm.enter 
stated that EPA should be applying 
either ARARs or a generic set of 
nationally applicable contaminant 
concentration standards at all sites to 
ensure consistent and uniform cleanup 
decisions. This commenter also felt that 
the use of site-specific risk assessments 
was illegal and served only to confuse 
the public about the basis for decisions 
to protect human health and the 
environment. 

EPA agrees with the commenter and 
applies ARARs consistently at sites 
nationwide, as appropriate to develop 
remediation goals. However, ARARs 
generally do not provide an adequate 
basis on which to determine site risks. 
which are complex and often cannot be 
reduced to a single number. Further, 
I-..P A notes that CERCLA requires that 
all Superfund remedies be protective of 
human health and the environment but 

provides no guidance on how this 
determination is to be made other than 
to require the use of ARAH.s as 
remediation goals. where these AR.-\?.s 
arc related to protectiveness. Under 
CERCLA (as under other environmenta. 
statutes), EPA relies heavily on 
information concerning contaminant 
toxicity and the potential for human 
exposure to support its decisions 
concerning "protectiveness." EPA's risk­
assessment methods provide a 
framework for considering site-specific 
information in these areas in a logical 
and organized way. EPA agrees that a 
uniform process should be used to 
develop risk assessments and cleanup 
levels. EPA disagrees with the 
commenter who advocates national 
cleanup standards. however. because-....../ 
the specific concentrations developed 
for one site may not be appropriate for 
another site because of the nature the 
sHe. the waste. and the potential 
exposures as noted above. If EPA does 
identify situations in which uniform 
national standards under CERCIA 
appear to be feasible and appropriate, it -
may decide to develop such standards. 

The decision to perfor:n site-specific 
risk assessments is consistent with 
CERCLA section 104{i)(6), which 
requires the ATSDR to perform health 
assessments for facilities on the 
proposed and final NPL. As explained in 
section 104(i)(6)(F), these health 
assessments shall include assessments 
of the "potential risk" to human health 
posed by "individual sites", based on 
such site-specific factors as the "na tuJ 
and extent of contamination" and the ~ 
"existence of potential pathways of 
human exposure." 

EPA reccgnizes the logical advantag~s 
of establishing consistent preliminary 
remediation goals at sites where 
contamination and exposure . 
considerations are similar. To the degree 
possible. EPA makes dse of chemical­
specific ARARs in determining 
remediation goals for Superfund sites. 
However, because these standards are 
established on a national or statewide 
basis. they may not adequately consider 
the site-specific contamination or the 
cumulative effect of the presence of 
multiple chemicals or multiple exposure 
pathways and. therefore, are not the 
sole determinant of protectiveness. 

EPA does agree that a unlfonn 
process should be used to develop risk 
assessments and cleanup levels. To 
improve program efficiency and 
consistency. EPA i~ providing extensive 
guidance for characterizing site-specific 
risks and identifying preliminary 
remediation goals to protect human 
health and the environment in two 
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guidance documents: "Risk Assessment 
Guidance for Superfund: Human Health 
Evaluc:tion Manual. Part A" ~o. 
9285.701A. July 1989 (Interim Final) and 
the "Risk Assessment Guidance for 
Superfund Volume II: Environmental 
Evaluation Manual." EPA/540/1-89/001. 
~tarch 1989 (Interim Final) hereafter 
referred to as risk assessment guidance. 
The "Human Health Evaluation 
fo;tanual" is a revision of the "Superfund 
Public Health Evaluation Manual" 
(October 1886) and also replaces the 
"Endangerment Assessment 
Handbook." 

EPA received many comments on the 
methodology EPA uses to conduct site­
specific risk assessments. EPA conducts 
an exposure assessment to identify the 
magnitude of actual or potential human 
or environmental exposures. the 
frequency and duration of these 
exposures. and the routes by which 
receptors are exposed. This exposure 
assessment includes an evaluation of 
the likelihood of such exposures 
occurring and provides the basis for the 
development of acceptable exposure 
levels. 

Some commenters wanted specific 
clarification of the meaning of the 
"reasonable maximum exposure 
scenario" and how it is to be used. Some 
said that the methodology results in 
overstated and unrealistic risks and that 
the procedures pro\oide significantly 
biased estimates of risks that are 
several orders of magnitude greater than 
actual risks. Several commenters argued 
that not only did the risk assessment 
methodology that Superfund has used in 
the past overestimate risk, but that the 
proposal's use of a "reasonable 
maximum exposure scenario" would 
institutionalize this overestimation of 
risk. Some stated that this 
overestimation of risk was especially a 
problem because both exposures and 
the toxicity of chemicals are 
overestimated. The combination of the 
two in risk characterization leads to the 
overstatement of risk. Other 
commenters favored the use of the 
reasonable maximum exposure scenario 
and recommended its inclusion in the 
rule. EPA will continue to use the 
reasonable maximum exposure scenario 
in risk assessment, although EPA does 
not believe it necessary to include it as a 
requirement in the rule. 

EPA responds to the requests for 
clarification of the reasonable maximum 
exposure scenario and the baseline risk 
assessment in the remainder of this 
section. In the Superfund program, the 
exposure assessment involves 
developing reasonable maximum 
estimates of exposure for both current 

land use conditio:1s and potential future 
land use conditions at each site. The 
exposure analysis for current land use 
conditions is used to determine whether 
a human health or environmental threat 
may be posed by existing site 
conditions. The analysis for potential 
exposures under future land use 
conditions is used to provide decision­
makers with an understanding of 
exposures that may potentially occur in 
the future. This analysis should include 
a qualitative assessment of the 
likelihood that the assumed future land 
use will occur. The reasonable 
maximum exposure estimates for future 
uses of the site will provide the basis for 
the development of protective exposure 
levels. 

Several commenters stated that EPA's 
exposure assessment methodology 
overestimates risk, especially if worst- . 
case assumptions are used. EPA is 
clarifying its policy of making exposure 
assumptions that result in an overall 
exposure estimate that is conservative 
but within a realistic range of exposure. 
Under this policy, EPA defines 
"reasonable maximum" such that only 
potential exposures that are likely to 
occur will be included in the assessment 
of exposures. The Superfund program 
has always designed its remedies to be 
protective of all individuals and 
environmental receptors that may be 
exposed at a site; consequently, EPA 
believes it is important to include all 
reasonably expected exposures in its 
risk assessments. However. EPA does 
agree with a commenter that 
recommended against the use of 
unrealistic exposure scenarios and 
assumptions. The reasonable maximum 
exposure scenario is "reasonable" 
because it is a product of factors. such 
as concentration and exposure 
frequency and duration, that are an 
appropriate mix of values that reflect 
averages a:nd 95th percentile 
distributions (see the "Risk Assessment 
Guidance for Superfund: Human Health 
Evaluation Manual"). 

EPA does agree with one commenter 
that the likelihood of the exposure 
actually occurring'should be considered 
when deciding the appropriate level of 
remediation, to the degree that this 
likelihood can be determined. The risk 
assessment guidance referenced above 
is designed to focus the assessment on 
more realistic exposures. EPA has 
adopted these positions as policy and 
has not revised the. regulation. In 
addition. EPA agrees that risk 
assessments conducted for the 
Superfund should take into 
consid'eration background 
concentrations and conditions and 

should identify these critical 
assumptions a;:;d uncertaintic 
assessments. 

One commenter asked EP.'\ 
that both actual and potentia' 
be investigated in the baselin· 
assessment. 'When considerir 
land use. the baseline risk as' 
should consider both actual r: 
current conditions and potent 
assuming no remedial action. 
example, these potential risko 
arise by the migration of cont. 
through ground water to wells 
currently uncontaminated. Fu: 
use, where it is different from 
use, is an evaluation of only p 
exposures since the future Ian 
addresses a potential situatio: 
clarifying the language in the r 
indicate that both actual and 1 

exposure routes and pathway· 
be considered. 

In considering land use. Su~ 
exposure assessments most of 
classify land into one of three 
categories: (1) Residential. (2) 
commercial/industrial. and (3) 
recreational. EPA also conside 
ecological use of the property . 
appropriate, agricultural use. I 
the baseline risk assessment ... 
a future land use that is both 
reasonable, from land use dev 
patterns, and may be associat1 
the highest (most significant) r 
order to be protective. These 
considerations will lead to the 
assumption of residential use 
future land use in many cases. 
Residential land use assumpti 
generally result in the most co 
exposure estimates. The assur 
residential land use is not a re 
of the program but rather is ar 
assumption that may be made 
conservative but realistic exp 
ensure that remedies that are 
selected for the site will be pr 
An assumption of future resid 
use may not be justifiable if tl 
probability that the site will s 
residential use in the future is 
Where the likely future land t 

unclear, risks assuming resid1 
use can be compared to risks 
with other land uses. such as 
to estimate the risk conseque 
land is used for something otl 
the expected future use 

Some commenters recomm 
performing the baseline risk 1 

assuming that institutional cc 
were in place and effective a 
preventing exposure. EPA di! 
the baseline risk assessment 
proper place to take instituti1 
controls into account. The ro 
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baseline risk nssess~ent is to address 
:!-:e ri!:k associated with a site in the 
absence of anv reoediai action or 
control. includi::g institu!ional controls. 
The baseline assessmer:t is essentiallv 
an evaluation of t!:te oo-a:::tion • 
alternative. lr;stitutional controls, while 
not actively cleaning u;> the 
contamination at the site can control 
exposure and. therefore, are considered 
to be lil"l'Jted action alternatives. The 
effectiveness of the institutional controls 
in controlling risk may appropriately be 
considered in evaluating t~e 
effectiveness of a particular remedial 
alternative. but not as part of the 
baseline risk assess!llent 

Some commenters stated that use of 
EPA's toxicity values will lead to 
overestimation of risk because they 
incorporate uncertainty factors or 
"margins of safety" that \vill bias the 
estimate of risk. EPA responds that the 
toxicity assessment component of 
Superfund risk assessment considers the 
following: (1) The types of adverse 
health or environmental effects 
associated with chemical exposures: (2) 
the relationship between magnitude of 
exposures and adverse effects; and {3) 
related uncertainties such as t~e weight­
of-evidence for a particular chemical's 
carcinogenicity in humans- EPA 
recognizes that toxicity values do 
incorporate "uncertainty factors." 
Because the toxicity information is 
usually derived from st'Jdies of 
industrial workers or test animals, the 
size of these uncertainty factors is 
generally determined by the confidence 
that effects seen in these studies will 
manifest themselves in humans exposed 
at Superfund sites. Larger uncertainty 
factors are generally used to ensure that 
protective levels are identified -.vhen 
considering data with great~ 
uncertainty. It should be noted that 
weights-of-evidence (and uncertainty 
factors) are not directly related to 
toxicity. For e.-<ample. a high weight-of­
evidence indicates only a high 
confidence that a chemical v.oill cause 
cancer in humans. A high confidence in 
a toxicity value reflects a consensus that 
the value is not likely to change. 

an 

One commenter argued that EPA. or 
other lead agency, must consider 
irJormation on toxicity that PRPs or 

-~~~~:. L'lterested parties bring to their attention 
during the public comment period. In 
response, EPA will. of course, consider 
such public comments submitted on 
toxicity. However. it is important to note 

· that the Superfund risk assessment 
Process typicatly relies heavily on 
existing toxicity informaticn or profiles 
that EPA has developed on specific 
chemicals. EPA believes that the use of 

a consistent data base of to:dcological 
information is important in achievin~< 
ccmparability among its risk ~ 
assessments. This iniormation generally 
includes estimated carcinogen 
exposures that rr.ay be associated with 
specific lifetime cancer risk probabilities 
(risk-specific doses or RSOs). and 
exposures to noncarcinogens that are 
not likely to present appreciable risk uf 
significant adverse effects to huma~s 
(including sensitive subgroups) over 
lifetime exposures (reference doses or 
RIDs). EPA has also developed toxicity 
information for some ecosystem 
receptors. Where no toxicological 
information is available in EPA's data 
base. then EPA routinely considers other 
available information. including 
information provided by PRPs or other 
interested parties.. Depending on the 
evidence, however. EPA may feel it is 
not appropriate to assess t.".e toxicity of 
specific chemicals quantitatively 
because of the questions of reiiability 
and consistency in data development 
EPA may decide to address these 
chemicals qualitatively. 

The results of the baseline risk 
assessment are used to understand the 
t:r'PeS of exposures and risks that may 
result from Superfund sites. Key 
assumptions and uncertainties in both 
contaminant toxicity and human and 
environmental exposure estimates must 
be documented in the baseline risk 
assessment. as well as the sources and 
effects of uncertainties and assumptions 
on the risk assessment results. Exposure 
assumptions or other information, such 
as additional toxicity information, may 
be evaluated to determine whether the 
risks are likely to have been under- or 
overestimated. These key assumptions 
and uncertainties must also be 
considered in developing remediation 
goais. 

Several commenters suggested that 
the baseline risk assessment should be 
used to determine whether particular 
requirements were applicable o:: 
relevant and appropriate for a site. EPA 
believes that this determination must be 
made independently from the risk 
assessment. although EPA agrees t!l.Jt 
the assumptions used in the risk 
assessment should be consistent with 
those used to determine what 
requirements will be ARAR for a site. 
Risk assessment and ARARs se!'Ve 
different functions. The identification of 
ARARs is used to identify remediation 
goals and to indicate how remedial 
alternatives are to be implemented. In 
contrast, the risk assessment is a 
technical analysis of the risk:s posed by 
hazardous materials at a site. 
Consequently, it would be inappro;Jriate 

for these two eiements of the Rl/FS ~,; 
be done together. 

Final rule: Proposed § 300.430~ ci;[.O:l 
tf.e rule has been clarified to i!:.:!l::a::.? 
that both current and pc:ential 
exposures and risks are tJ be 
considered in the baseline risk 
assessment. No other :::hanges ha·•e 
been made to the rule on risk 
assessment. The reference to advisorie 
criteria or guidance in § 300 . .;30(d}(3) 
has been modified (see preamble sectic_ 
below on TBCs]. 

Ncme: Section 300.430(e). Feasibilitv 
stC~dy. · 

Existir.g rule: The 1985 0CP states in­
§ 300.68(d) that a remedial 
investigation/feasibility study {RI/FS) 
sha!l. as appropriate, be undertaken to 
determine the nature and extent of th< 
threat presented by the release and to._ 
evaluate proposed remedies. Part of the 
RI/FS may a !.so involve assessing 
whether the threat can be prevented or _ 
minimized using source c:mtrol 
measures or whether additional actions 
wiil be necessary because the 
hazardous substances have migrated 
from the area of their original location. 

The 1985 0iCP discusses FS 
de~·elopment of alternatives in 
§ 300.68(f), stating that to the e.xtent it is 
possible and appropriate, at least one -
alternative should be developed in each 
of the following categories: 
(1) Treatment alternatives; (Z) 
alternatives that attain ARARs: (3) 
alternatives that exceed ARARs: (4) 
alternatives that do not attain AR..A.Rs; 
and (5) a no-action alternative. The 
alternatives should, as appropriate. 
consider and integrate waste 
minimization, destruction. and recycling. 

The alternatives developed under 
§ 300.68(f) are subject to an initial 
screening to narrow the list of pote:::ial 
remedial actions for further detailed 
analysis. The alternatives that remain 
after the initial screening must undergo 
a detailed analysis to evaluate and 
analyze each alternative against a set of 
specific criteria. The results of this 
analysis provide the basis for 
identifying the preferred alternative. 

As specified in § 300.68(i). the 
appropriate extent of remedy wi1l be 
determined by the lead agency's 
selection of a cost-effective remedial 
aitemative that effectively mitigates and 
minimizes threats to, and provides 
adequate protection of. public health 
and welfare and the environment. This 
determination will require that a 
remedy, except in certain specified 
situations. attain or exceed federal 
public health and environmental 
AR:\Rs. In selecting the appropriate 
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remedy, the lead agency will consider 
r:ost, technology. reliability, 
administrative and other concerns. and 
their relevant effects on public health 
and welfare ar:.d the environment. If 
the:e are no AR."-Rs. the lead agency 
will select the cost-effective alternative 
that effectively mitigates and minimizes 
threats. and provides adequate 
protection to public health and welfare 
and the environment. 

Proposed rule: The requirements of 
SARA led to significant changes in the 
feasibility study section of the 1985 NCP, 
primarily in the range of alternatives 
that are developed for consideration in 
the FS and in the development of the 
nine criteria, based on mandates and 
fc;ctors to consider specified by the 
statute. for analvsis of the alternatives. 
The proposed n.i'le separates the 
discussion of the FS from the RI. In 
§ 300.430(e), the proposed NCP states 
that the primary objective of the FS is to 
ensure that appropriate remedial 
alternatives are developed and 
evaluated such that relevant information 
concerning the waste management 
options can be presented to a decision­
maker and an appropriate remedy 
selected. The regulation requires the 
development and evaluation of 
alternatives to reflect the scope and 
complexity of the remedial action under 
consideration and the site problems 
being addressed. During the FS. 
alternatives are developed to protect 
human health and the environment by 
eliminating, reducing. and/or controlling 
risks posed through each pathway by a 
site. The number and type of 
alternatives that are analyzed is 
determined according to site-specific 
circumstances. 

The first step in the FS process 
involves developing remedial action 
objectives for protecting human health 
and the environment which should 
specify contaminants and media of 
concern, potential exposure pathways. 
and preliminary remediation goals. The 
preliminary remediation goals are 
concentrations of contaminants for each 
exposure route that are believed to 
provide adequate protection of human 
health and the environment based on 
preliminary site information. These 
goals are also used to assist in setting 
parameters for the purpose of evaluating 
tech!lo!ogies and developing remedial 
a I tern a tives. Because these preliminary 
remediation goals typically are 
formulated during project scoping or 
concurrent with initial RI activities (i.e., 
prior to completion of the baseline ·risk 
assessment), they are initially based on 
readily available environmental or 
health-based ARARs (e.g., maximum 

contaminant levels (~fCLs)), ambient 
water quality criteria (WQC)] and other 
criteria. advisories. or guidance [e.g .. 
reference doses (Rills)). As new 
information and data are collected 
during the RI. including the baseline risk 
assessment. and as additional ARARs 
are identified during the RI. these 
preliminary remediation goals may be 
modified as appropriate to ensure that 
remedies comply with CERCLA's 
mandate to be protective of human 
health and the environment and comply 
with AR.'\Rs. 

During the development and analysis 
of alternatives. the risks associated with 
potential alternatives, both during 
implementation and following 
completion of remedial action. are 
assessed. based on the reasonable 
maximum exposure assumptions and 
any other controls necessary to ensure 
that exposure levels are protective and 
can be attained. These are generally 
assessed for each exposure route unless 
there are multiple exposure routes 
where combined effects may have to be 
considered. For all classes of chemicals, 
EPA uses health-based ARARs to set 
remediation goals, when they are 
available. When health-based ARARs 
are not available or are not sufficiently 
protective due to multiple exposures or 
multiple contaminants, EPA sets 
remediation goals for noncarcinogenic 
chemicals such that exposures present 
no appreciable risk of significant 
adverse effects to individuals, based on 
comparison of exposures to the 
concentration associated with reliable 
toxicity information such as EPA's 
reference doses. Similarly, when an 
ARAR does not exist for carcinogens. 
EPA selects remedies resulting in 
cumulative risks that fall within a 
proposed range of 10- • to 10- 7 

incremental individual lifetime cancer 
risk (revised in final rule to 10-• to 10-"). 
based on the use of reliable cancer 
potency information such as EPA's 
cancer potency factors. In addition. EPA 
will set remediation goals for ecological 
and environmental effects based on 
environmental ARARs, where they 
exist, and levels based on site-specific 
determination to be protective of the 
environment. 

Once the remediation goals have been 
established, potentially suitable 
technologies, including innovative 
technologies are also identified, 
evaluated, and assembled into 
alternative remedial actions that are 
designed to meet the remediation goals 
established according to the principles 
stated in the previous paragraph. The 
proposed NCP directs that certain types 
of alternatives must be developed. as 

appropriate. for source controi ami 
g:ound-water response actions. ar., 
describes the requirements for 
developing innovative treatme!'.t 
alternatives and no-action alternaL 
The short- and long-term aspects c' 
three criteria (i.e .. effectjveness. 
implementability. cost), wilL as 
appropriate. guide the developmer.• 
screening of alternatives. 

Alternatives that remain after the: 
initial screening must undergo a de• 
analysis that consists of an assessrr. 
of individual alternatives against e<o 
of the nine evaluation criteria. Thes 
criteria are: 

(1) Overall protection of human r. 
and the environment; 

(2) Compliance with ARARs: 
(3) Long-term effectiveness and 

permanence; 
(4) Reduction of toxicitv. mobilit•; 

volume; ' · -
(5) Short-term effectiveness: 
(6) lmplementability; 
(7J Cost; 
(8) State acceptance; and 
(9) Community acceptance. 
Response to comments: 1. Remedi, 

action objectives and remediation gc 
One commenter recommended that 
remedial action objectives be 
established in the RI rather than the 
because the commenter feels they ar 
needed early in the process so that tl 
may be used as part of the baseline 1 

assessment. EPA agrees that remedi, 
action objectives are needed early ir 
process. However, EPA believes tha 
putting the remediation goals as the 
step of the FS accomplishes this 
objective and does not delay the 
development of remediation goals 
because the RI and FS are not seque 
but rather concurrent processes. In f 
remediation objectives and goals an 
initially developed at the workplan 
stage, prior to the commencement of 
FS activities. In addition. the 
remediation goals are not necessary 
the baseline risk assessment. Rathei 
results of the baseline risk assessme 
are used to either confirm that the 
preliminary remediation goals are 
indeed protective or to lead to the 
revision of the remediation goals in 
proposed plan. 

Another commenter suggested th.: 
preliminary remediation goals be 
reviewed when developing the remE 
action objectives. This comment ref 
widespread confusion about the 
remedial action objectives and 
remediation goals. Several commen 
asked for clarification of these two 
concepts. The remedial action obiec 
are the more general description of 
the remedial action will accomplish 
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Remediation gcals are a subset of 
remedial action objectives and consist 
of medium-specific or operable unit­
specific chemical concentrations that 
are protective of human health and the 
environment and serve as goals for the 
remedial action. The remedial action 
objectives aimed at protecting human 
health and the environment should 
specify: (1] The contaminants of 
concern. (2) exposure routes and 
receptors, and (3] an acceptable 
contaminant level or range of levels for 
each exposure medium (i.e .• a 
preliminary remediation goal). Remedial 
action objectives include both a 
contamin:mt level and an exposure 
route recognizing that protectiveness 
may be achieved by reducing exposure 
as well as reducing contaminant levels. 

As noted above. the preliminary 
remediation goal3 are the more specific 
statements of the desired endpoint 
concentrations or risk levels. Initially; 
they are based on readily available 
information. such as chemical-specific 
ARARs (e.g., MC.!..s, WQCs) or 
concentrations associatad with the 
reference doses or cancer potency 
factors. As the RI proceeds and 
information from the baseline risk 
assessment becomes available, the 
preliminary goals may be modified due. 
among other things. to consideration of 
site-related exposure through multiple 
exposure pathways or exposure to 
multiple chemicals. either of which may 
raise the cumulative risk from chemicals 
of concern at the site out of the risk 
range. The initial development of 
preliminary remediation goals is not 
intended to be a lengthy undertaking, 
although remediation goals are revised 
throughout the Rl/FS process as 
additional information becomes 
available. 

The development of preliminary 
remediation goals serves to focus the 
development of alternatives on remedial 
technologies that can achieve the 
remediai goals. thereby limiting the 
number of alternatives to be considered 
in the detailed analysis. This focusing is 
one means of implementing the 
program's expectation for streamlining 
the remedial process. Information to 
develop final remediation goals is 
developed as part of the RI/FS process. 
Consequently, the use of preliminary 
remediation goals does not preclude the 
development and consideration or 
selection of alternatives that attain other 
risk levels. Final selection of the 
appropriate level of risk is made based 
on the balancing of criteria in the 
remedy selection step of the process. 
Language in the regulation has been 

revis~d to clarify the dcveiopr.:ent of 
remediation goals. 

One commenter felt the remediation 
goals should be based only on ARARs 
and that EPA has no authority to require 
compliance with anything but ARARs. 
although the commenter acknowledges 
that other information may be necessary 
when ARARs are not available. EPA 
disagrees that it has no authority to 
comply with anything but ARARs. 
ARARs do not exist for all exposure 
media (e.g .. certain types of 
contaminated soil] or for all chemicals. 
and therefore, EPA must use other 
information to set remediation goals that 
will ensure protection of human health 
a:1d the environment as required by 
statute. EPA intends that this will focus 
on the EPA-developed toxicity 
information (cancer potency factors and 
the reference doses for noncarcinogenic 
effects). If neither ARARs nor EPA­
derived toxicology information are 
available, other information will be 
used, as necessary, to determine what 
levels are necessary to prctect human 
health and the environment (e.g .. state 
guidelines on what is protective for a 
certain chemical). 

Where ARARs do not exist or where 
the baseline risk assessment indicates 
that cumulative risks--due to additive 
or synergistic effects from multiple 
contaminants or multiple exposure 
pathways-make ARARs nonprotective. 
EPA wiil modify preliminary 
remediation goals. as appropriate. to be 
protective of human health and the 
environment. For cumulative risks due 
to no:1carcinogens. EPA will set the 
remediation goals at levels for 
individual chemicals such that the 
cumulative effects of exposure to 
multiple chemicals will not result in 
adverse health effects. EPA is clariiyir:g 
the language in the rule in response to a 
commenter to indicate that an 
acceptable e~posure for noncarcinogens 
is one to which human populations. 
including sensitive subgroups such as 
pregnant women and children. may be 
exposed without adverse effects d:.~ring 
a lifetime or a part of a lifetime. 
incorporating an adequate margin of 
safety. The phrase "part of a lifetime" is 
added to clarify that protective levels 
will be set for less than lifetime 
exposures, as appropriate. In general. 
acceptable chemical concentrations are 
lower for lifetime exposure than other 
exposure durations. 

EPA will set remediation goals for 
total risk due to carcinogens that 
represent an excess upperbound lifetime 
cancer risk to an individual to between 
10-• to 10- 6 lifetime excess cancer risk. 
A cancer risk of 10- 6 will serve as the 

point of departure for these remediatiort 
goals. EPA is clarifying, based on a 
recommendation from a commenter. thc:t 
all preliminary remediatio:-~ goals will be 
set so that they are protective for 
sensitive subpopulations. such as 
pregnant women and children. 
Comments on the use of a cancer risk 
range and a point of departure for the 
establishment of remediation goals a~e 
addressed in preamble sections below. 

Remedial action objectives and 
remediation goals should be set for 
appropriate environmental media. and 
performance standards established for 
selected engineering controls and 
treatment systems including controls 
implemented during the response 
measure. While points of compliance for 
attaining these remediation levels are 
established on a site-specific basis. as 
supported by some commenters. there 
are general policies for estabiishi:-:3 
points of compliance. For g~ound water. 
remediation levels should ge:1erally be 
attained throughout the contaminated 
plume, or at and beyond the edge of the 
waste management area when waste is 
left in place. For air. the selected levels 
should be established for the maximum 
exposed individual. considering 
reasonably expected use of the site and 
surrounding area. For surface waters. 
the selected levels should be attained at 
the point or points where the release 
enters the surface waters. (See preamble 
section on ARARs for further 
in forma lion on points of compliance.) 

One commenter objected to tloe use of 
the "reasonable maximum exposure 
scenario" in the development of 
remediation goals. as described in the 
preamble to the proposed rule. In 
particular. the commenter objected to 
the use of the reasonab1e maximum 
exposure concept given the lack of 
definition and criteria on whic~ to ap;:J::.: 
it. EPA believes that Superfund 
remedies need to be protective of ail 
individuals exposed through likely 
exposure pathways, not just large 
populations. as suggested by another 
commenter. To that end EPA developed 
the concept of reasonable maximum 
exposure, which is designed to include 
all exposures that can be reasonably 
expected to occur. but does not focus on 
worst-case exposure assumptions. EPA 
has clarified the definitions and 
discussion of the reasonable maximum 
exposure in today's preamble discussion 
of the baseline risk assessment. 

Another commenter expressed 
concern that even though a risk 
assessment shows a particular remedy 
is protective, EPA will set remediation 
goals at more stringent levels based on 
policy. criteria, or guidelines (not 

-
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rel!ulationsl. EPA r~:soonds L1at it is the 
;::c.; I of the Super:unc! program to se!ect 
re:nedies that nrotect n•:man he;;tth and 
the envir::;nme~t. mairuairc l~at 
prctection over time. and ni.r.imize 
t..:-;treated w:~ste. Tte risk assessment is 
one factor in the determination of ·.vhat 
is orotective. EPA de~ not arbitra~ilv 
seiect remediation goals thct exceed. 
le·. els determined to be protective. 

2. De~·elopmeJJt and screening af 
c:':crnatfl:es. Regard.in.g the de\ielopment 
of uiternatives. several commenters 
s~ated that there is no jus.tification for 
requiring an array of alternatives to be 
developed in every situation. 
Cor:::menters were particularLy 
concerned about situat:or.:s where 
ce~tain options were precluded by site 
cer:ciitions (e.g .• munic'p'lllancifii!s 
where treatment of ail site-w:Istes iS 
impracticable). One commenter 
suggested that§ 300.430[e)(J)fii} be­
deleted. since. in the commente!:s 
opinion. there was no justific:Jtinrr for 
re-quiring a containment alternative- to 
be developed for every Superfund site. 
even when the scoping phase indicated 
that a range of treatment-based 
remedies is appropriata.Anolhei 
commenter recommend~d. srrecific. 
revisions to §. 300.4:10(e) to clarify this 
point. 

EF.\ agrees with the commerrter that 
focusing the develcpmer.J: of alternatives 
only on those that ruraw promise- irr 
achievir.g the goals af the Supeclund . 
program is a significant me am~ hy which 
the program can stre-amline the process 
and achie.ve morecpid:cleanup. 
However. EPA feels. that this flexibility 
is already present in. the rule which 
repeatedly states that alternatives 
should be developed. as appropriate. for 
the particula.: situation at the site. This 
means that if treatment is not 
practicabie for all wastes at the site. 
then complete treatment need not be 
included as an alternative. 
Aiterr:ativelv. if.it i.s clear that treatment 
will be part ~f the remedy, alternatives--· 
thu.t rely solely orr containment or 
i.:Btitutionalcontrols and that do not 
include treatment need not be, 
considered.·Thls practice i..s. CDnsistent 
with the program expectations 
discussed above. 

Two commenters stated: that the 
proposed approach forde'Oiel'opnrent and 
screening of altemative5 is biased 
against innovative teclmalogies. since 
there appearsta be a strong: tendency 
for EPA to select remedies that have 
been previously prove!l'ta be·successfuL 
Onecornmenterasserted that it was not 
clear how EPA would-evaluate· 
innovative technologies: in. the screening: 
analysis. EPA would like to clarify that 

it does not intend to i:rhibil the 
development of innovati\:e technologies 
in the de\·eilloment and screenin~ of 
alternatives. EPA has deleted th~ 
requirement :n the final rule that 
innovative technologies must oUe..­
"be~ter'' periormance than proven 
technolo\l!es. Instead. EPA has gtated ~ts 
intent to ~onside~ those innovahve 
technologies that offer the potential for 
comparable or superior pe~formance or 
imp!ementability; fewer or lesser 
adverse impacts than other available 
aooroaches: or lower costs for similar 
l~\:els of performance than 
demonstrated treatment te~hrrolocies. 
By pro·viding for the consideratio:J: of 
innovative- technoloQies. EPA intends to 
eliminate from consi.deration anlv those 
innovative technologies that rrav~ little­
potential for performing we!l at spedftc 
sites. 

As part. of the encuurngement of 
innovative te'.:hnolcgies lh-d EPA 
expects tD resultfrom this provision. 
EPA is emphasi:::i:ng the need for 
performing: trea:ab:.Iity s.tudies earlier in. 
the remedial proces:f. Because: 

. innovative technologies. may not have 
been as thoroughly demonstrated. 
treatability studie~ during the RI/FS 
may be necessary tu provide­
info:ma.tiun sufficient for an appropriate 
evaluation of these technologies-. The 
goal of treatabilicy studies is to e-stablish . 
through the use of good science and 
engineering. the probable effedi'lieness 
of innovative technologies. EPA has 
issued guidance that furthuencrmrages 
the use of innovative treatment 
technoio~ies in. "Advancing the- Use of 
Treatment Technologies for Superfund 
Remedies" [OSWER Directh·e ~355.0-
25). 

One cammenter requested that 
g 300.-130(e)(3)' oe re<.Lised to clarify t..';at 
off-site disnosal in. a- secure facHitv 
wi tho•Jt tr~atment mav he. selected as a 
partial cr-compiete re~edy-_ The 
commenterals.o addressed in: detail one 
particnlaralternative that the r-:CP and 
guidance should suggest for 
consideration and anaiysis [i.e_ use of 
the site. once remec:Dated. as a solid 
waste managementunit)-EPA..agre:es 
witfr the camroenterthat off-site 
disposal withonttreatmentmay be 
selected as- the remedy in appropriate 
circumstaiJce.s.such.aS'where the site 
has. high volumeg of low toxicily waste. 
Hawe\'er; the statnte-dearly-mdicates. 
that this is the least preferred 
alternative: EPA believes; that. this 
comment masf directly addresses the 
remedy selection;. not the feasibility 
study,.a.ru:l has-modified proposed 
§ 300.430(f)(3)(iii) (§ 300,430[f)(t)(ii){Ef irr 
the final rule) to acknow[edge that off-

site disoo!:ai without trr;;;~;n?.::' .:a:1· 

pmer.ti~lly be an app.r·o?riate ..;::'"'· 
whiie recognizing the ~~:.Itc~v ~:a: 
against it. As to thecomment~~·s ~f' 
point. nothi.ng. i.n the- NCP proi-.ib~ts 
use of remediate:d si1es as RCR.\ sc 
waste. manag~:nent un:ts. nrov;deC. 
requ.i!'ements ur.c!cr RCR • .\ and otf.t, 
applicable l;n,.s. including t;'P.r.n:a:­
requirements. are met. and an•r CEr 
off-site policy /rule requirP.me~ts ar· 
satisfied [OSWERDirective r-.:o. 98: 
[November13. 1987): 40 CFR J00.-1.;r 
(proposed)(53 FR 48218. Novemher _ 
1988)]. 

With reference to the screenii1g o. 
alternatives. sevei3l commenters 
suprortedEP.'\'s proposal to allow 
elimir;ation of alternatives at the 
screening stage on the basis of cost. 
Some of these commenters su13geste 
thal determination of ccst-eifective: 
be made an explicit screening step. 
noting that Congress req_uires that 
remediP.s be cost-effective. They a~:; 
that inanequate consideration of co~ 
wiiT read to inefficient liSe' of the F~.;r. 
and may result in some sftes not bei 
addrassed. One commenter stated tr 
the inability to eliminate cost-ineffe( 
remedies earlyfn the remedy select: 
process results in a misaf1ocatior: of 
time. effort. and funds. 
O~her canunenters OV!JOsed using 

as a criterion durirrg the- preliminary 
screening-of alternatives. One 
comm<.:nterargued that marry 
afterrra tives are rejected based orr 
fnacf-equate cnst data. Another 
commenterstated that eliminating 
remedial alternativeS' b:o:sed' on 
consid"eratfon·of cost before the ulti1 
health-based standards or· revels of 
ccntTo! are detem:ined was 
inappropriate and illegal. 

In response to comments recei>·ec 
the role of cost in the development ; 
screening of aitematives. EP:\ has 
clarified the role of cost in screer>-'n! 
alternatives. Screening is to be , 
performed to eliminate frcm further 
consideration those alternatives th< 
nat effective, not implementable. or 
whose costs are grossly e.xcessive f 
the effectiveness theJL provide. This 
catego!J' would include those situat 
where cost is so excessive that are 
is virtually unimplemer.table and is 
therefore. impracticable to: CDnsid.cJ 
Specifically, when alternatives var: 
significantly in their effectiveness., 
may be considered in canjuncti.an: \ 
other factors to determine which: 
alternati'les are inordinately costly 
the effectiveness they provide.. For 
example. where total treatment ol; 
large municipal fandfill ha£" been 
considered initially as <I' remedial 
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ai~e::-nativc. this al~er:1.ative will likely be 
eliminated from further considera lion 
due to the large volume of material for 
which treatment caoacitv is not 
available and for w'hich costs are 
extremely high. 

The other situation whe:-e cost mav 
resuit in the elimi:;.ation of an · 
alternative during screening is where 
two or more alternatives are determined 
to provide similar levels of effectiveness 
and implemer..tal.Jiiity by using a similar 
method of treatme:1t or engineering 
control but their costs vary significantly. 
b this case, cost can be used to 
eliminate from further consideration the 
more costly alternatives. For example, if 
soil washing and bioremediation are 
expected to be similarly effective, but 
bioremediation is significantly more 
costly, the bioremediation alternative 
could be eliminated from further 
consideration while the soil washing 
option would be carried through to 
detailed analysis. 

One commenter argued against 
considering cost in screening because 
the use of potentially inadequate cost 
data available in this stage of the 
remedial process may result in the 
elimination of viable alternatives. EPA 
responds that while cost data are 
continuously being developed, at the 
screening stage cost data of sufficient 
quality are usually available to 
determine whether the cost of an 
alternative is "grossly excessive" or 
significantly more costly for the results 
it provides. EPA believes that this 
screening should be used to help 
streamline the detailed analysis. 

Finally, one commenter suggested that 
if there is proper coordination with 
natural resource trustees during the 
development of alternatives, trustee 
recommendations concerning, for 
example. appropriate mitigation for 
we!lands impacts and cost-effective 
restorations. may be incorporated into 
project plans. The commenter believed 
this would facilitate trustee 
determinations as required in section 
122(j)(2) of CERCLA. EPA agrees that 
coordination with natural resource 
trustees during the development of 
alternatives is important. Today's rule 
indicates in several sections 
(§§ 300.615(c), 300.410(g), and 
300.430(b)(7)) that the lead agency 
should seek to coordinate with the 
natural resource trustees. ln fact, 
§ 300.615 of this rule addresses a variety 
of natural resource trustee issues, 
including coordination and cooperation 
between multiple trustees and the lead 
agency. 

Final mle: Several changes are being 
made to proposed§ 300.430(e), the 
feasibility study section, primarily to 

clarify tr,e feasibility stt.:dy :-o:e c.:::d 
process. 

1. The kinds of alternatives that a~e 
developed during the feasibility study 
ha\·e been ·expanded to indicate t!-:at 
recycling may be used to protect hu:nan 
health and the environ:r.ent by 
eliminating. reducing and/or controlb!j 
risks at a site. Discussion of this char1ge 
is found in the response to comments for 
the detailed analysis of alternatives. 

2. Language in the regulation at 
§ 300.430(e)(2)(i) has been clarified to 
indicate that preliminary remediation 
goals are initially developed based on 
easily available information, such as 
ARARs and other reliable information. 
This reliable information wi!! likely be 
EPA-developed toxicity information (i.e., 
reference doses and cancer potency 
factors). As further information becomes 
a1(ai!able, then other factors listed in 
paragraphs (e)(Z)(i) (A), (B), and (C) will 
be considered. In addition. the 
description of ARARs in 
§ 300.430(e)(2)(i)(A) is revised (see 
preamble section below on definition of 
"Applicable"). Further, the language in 
§ 300.430(e)(Z)(i)(A)(l) is revised for 
clarity. Sections 300.430(e)(2)(i)(A) (2) 
and (3} of the proposal.are being 
combined in the final rule to indicate 
that exposure to multiple contaminants 
and multiple exposure pathways are 
situations that may result in ARARs 
being nonprotective. Language in 
§ 300.430(e)(2)(i)(G) is being added to 
indicate that where environmental 
ARARs do not exist, environmental 
evaluations, especially focusing on 
sensitive ecosystems and critical 
habitats of species protected under the 
Endangered Species Act. wiil provide 
information for developing remediation 
goals. These changes are being made to 
clarify the proposal and do not represent 
any change in the remedial process. 

3. See ARARs preamble sections 
below for other additions or revisio::s t::J 
§ 300.430(e)(Z)(i): "Use of maximum 
c::mtaminant level goals for ground 
water," "Use of federal water quality 
criteria (FWQC)," and "Use of alter:1ate 
concentration limits (ACLs)." 

4. Section 300.430(e)(6) has been 
r::vised to clarifv that a no-action 
alternative may.be appropriate where a 
removal or remedial action has already 
occurred at a site. 

5. The provision on the development 
of alternatives that use innovative 
technologies is being revised to indicate 
that an innovative technology need only 
offer the potential to be comparable in 
performance or implementability to 
demonstrated technologies to warrant 
further consideration in the detailed 
analysis step. 

·':' ,• ____ _....,.... ----

6. Two factors used in the screentr.'l :::· 
Gltematives are being re\'ised. ARAR­
comcliance and reduction of toxic:t..-. 
mobility or volume through treatme~.t 
are being added as considerations in 
determining efiectiveness. This re\·ision 
cor<ects an inadvertent omission in tile 
proposal. The role of cost in screening _ 
alternatives has been revised to indicate 
that alternatives may be screened on 
costs in two ways. First. an al!e::;.ati\·e 
whose cost is grossly excessive 
compared to the effectiveness it 
provides may be eliminated in 
screening. Second, if two or more 
alternatives provide similar levels of 
eifectiveness and implementabi!ity 
using a similar method of treatment or 
engineering control. the more expensive 
may be eliminated from further 
consideration. 

7. The references to advisorie~. 
criteria or guidance in § 300.430(e) (8) 
and (9) have been modified (see 
preamble section below on TBCs). 

Name: Section 300.430(e)(2). Use of 
risk range. 

Proposed rule: Proposed 

-

§ 300.430(e)(Z)(i)(A)(2) states that for 
known or suspected carcinogens, 
acceptable exposure levels are generalty 
concentration levels that represent an 
excess upperbound lifetime cancer risk 
to an individual of between 10- • and 
10- 7 (53 FR 51426 and 51505). 

Response to comments: A few 
commenters supported the proposed risk 
range of to- • to 10- 7, though generally 
with qualifications. One commenter's 
position on the point of departure rna~ 
clear that they view the risk range on .. 
as a fallback when 10- 6 cannot be 
attained. Another commenter supporti::~ 
the proposed risk range argued that ~:-:e 
risk range should be used only as a 
gt:ideline. in order to provide lead 
agencies with sufficient flexibility. 
Another commenter said that lhev could 
support the proposed range. but their 
comments clearly favor revision to a 
range of 10- • to 10- 6 as the really 
operative part. Several commenters (see 
below) supported a more stringent risk 
range or level. 

Many commenters favored a less 
stringent range. i.e .• one whose lower 
risk bound is higher than 10- 7 and 
\vhose upper bound may even exceed 
10-•. while some fa\·ored a more 
stringent range or a single, stringent 
target cleanup level.'A few commenters 
recommended dispensing with the use of 
a ri!:k range or risk assessment 
altogether as a basis for cleanup in favor 
of what they maintained are more 
stringent levels (background or 
statutorily specified ARARs). Sever<Jl 
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commenters pointed o:1t that risk 
assessment methodology is as important 
as the range chosen. 

The major:ty in fa·.-or of a less 
st;:inge:::.t =:mge generally :;t:ppcrted a 
risk range of w- • to 10- 6 •• \number of 
re2sor.s ""Nere given in su~port ci tJis 
alter:::atLvz. The most commonlY 
repeated =~ason is that the :1.ar~ower. 
higher risk range is cor.sistent with ri~k 
management decisio:J.s made in other 
EPA regulatory prog:ams and in federal 
re2ulatory agencies in general 
Commenters argued that aiiowing a 
lower risk on the order of 10- 1 would be 
"unpreceder:ted" and "indefensible." far 
less than many commonly acr.epted 
risks ::>r the accepted de. minimis level. 
Some also noted that no Suoerfund 
action has ever cleaned up to this 
stringent level. Another commenter 
stated that recent judicial decisions 
support the use of a narrower risk range. 
One commenter suggested a slightly 
different range ono- 5 to. 10- 6 in order to 
limit the pressure for less protective 
remedies. 

Other reasons for opposing a risk 
range with a boundary at 10-; are that 
such a range could lead to fewer ' 
cleanups of high-risk sites or less overall 
r:sk redue;tion. which would misallocate 
scarce resources (the Superfund) and be 
contrary to the statutory mandate for 
cost-effectiveness~ that it is imucssible 
to detect many chemicals at this low 
level: that it is not technclooicallv 
feasible in many cases to acluev~ this 
level; that risk assessme~t alreadv 
incornorates conservati'."e assurn~tions: 
and that the broader. more string~nt 
range complicates analysis of 
a!ternatives in the FS. One ccrn.a:enter 
pointed out that the more strin2ent level 
m<:.:.: be suitable for highly tox.i~ 
chemicals such as pesticides. b~t 
o~herwise it is not worth ~a additional 
ccst. P~actiler COIT"~en~er chrlrned that 
EPA's choice o£ the lower bou.~d was 
improperly intended to bias. selection of 
remedy toward treatment tech;wlogies. 
because it is clearly not necessary for 
proiection of healt!l. 

Several commenters argued against 
the proposed risk range in fuvor of 
setting the overall cleanujJ level for the 
remedy at no higher than w-s. They 
argued that because risk assessment ig 
fraught with. uncertainty. re:nedles 
should always protect to this level at a 
minimum. regardless of the levels of 
individuaLARARs. C<lmmenters 
recognized that it may not be feasible to 
achieve 10-6 • or there. mav be 
"extraordinary circums~ces·· that 
preclude this level; in such case:~ one 
commenter proposed an :.~pper bound of 
10- 4 • 

Th=se ccmmenters also !:ad o:-oblems 
with the £pecific boundaries pr-oposed 
by EPA. One commente~ said that 10-• 
is too great a risk. and even 10-7 mav be 
as well: they found the alternative ;Jf 
10- 4 ta 10- 6 to be unacceptable, 
although tl:ey did not say what risk level 
or approach wou!d b~ preferable. Tl:ev 
disputed the ·.-a!id;1y 'Jf the argu:nent · 
rei a ting risk level and number of sites 
cleaned up because of the availability of 
PP.~~· One commer.ter, while preferri:::g 
a riSK range to a single level. suggested 
that 10- 5 rather than 10-4 rni3ht be more 
protective as the upper !:JOund for one cr 
two chemicals because the conservative 
assumptions cecome additive for mora 
than two c.'J.emicals. Another commenter 
argued that an unoer bound at 10-:~. is 
needed because·.; s~ate agency would 
have difficulty supporting or justifying 
using a higher risk leveL A commenter 
expressed concern that a. risk range 
might preclude mere protec+Jve remedies 
that can practicably be achieved at little 
additional cost. One comrnenter argued 
that levels below 10-7 should be 
permissible, and that any limit at the 
lower end would undermine the state in 
negotiating. with PRPs, A commenter 
suggested that risk assessment should 
be a final check on the most protective 
remedy practicable. 

Commenters argued that use of a risk 
range doeg not adequately protect 
health and environment. One proposed 
that cleanL'U should alwa~s be to 
background levels as a firnt choice. 
because ar.ything less leaves 
contamination whose cumulative and 
chronic effects are unknown. Another 
corrunenter disagreed with use of a risk 
range and site-specific risk assessment 
as a basis fer remedy selection. saying 
that it violates the statute"s mandate to 
use s~ch :Jtrs.ger.t standards as MCLGs 
and water qt:.:>licy criteria, which would 
assure pr::::ec:;on of health and 
em:ir:J::::ner.t. A commenter poi.."lted out 
that the:e is no statutory authority for 
use of a risk range when AP.ARs exist. 
. Finally. se~·eral commenters suggesred 

tnat the assu.-nmions arrd methods of 
risk assessme;t are as important. or 
e•:en more important than the risk range 
used. They pointed out the need for · 
standardized risk asse ssm.en t methods 
and exposure! assumptions. and gave 
suggestions for improved ways of 
handling uncertainties. 

EPA recognizes the merits. of manv of 
the comments made on the risk ran;e 
issue and appreciates the significa;ce of 
the boundaries of the risk range for 
determining the e.xtent of protectiveness 
and the cost of cleanups. Based on the 
comments received, EPA has decided to 
revise the boundaries of the acceptable 

ri:::h :ange for Superfu::d c~e.:;nucs · 
10-• to :o-~ but to allow for de~r:~: 
mere strir.gent :han 10- 6 whe:1 
warranted by ~xceptlcr:al 
circur.J.stances. The fo\lc\~ir:g diso::... 
explains the basis fer usfr:g a risi< ~ 
the reasons fer revisin; the :-:1::ge. ; 
how t2.is revised risk :ange is to be 
whE:t se!tir:g remedia:ion goels for 
specific :nedi~m-soil. ground wat· 
surface water. or air-a.nd r%ponC:. 
other comments summarized above 
this risk range issue.a 

The primary goals of Superfund 
cleanups are to protect ht:man heal 
and the environment and to comoh· 
ARARs. When ARARs are not .. 
available, Superfund develops a 
reasonabre ma:'l.imum exposure see· 
that describes the curre:1t and pole: 
risk posed by the site in order to 
determine what is necessarv to ach 
protection against such risks to hu~· 
health (see preamble section above 
baseline risk assessment for more 
discussion of reasonable ma:-..imum 
exposure scenario). Based. on this 
scenario, Superfund selects rernedie 
that red.uce the threat from carc:nog· 
contammants at a site such Lli.at the 
excess risk fwm any medium to an 
individual exposed over a lfetLme 
generally falls within a ran;e from 1 
to ~o-e. EPA"_s preference. alL things 
bemg equal. IS to select remedies th• 
are at the more protectiva end of thE 
rar:~e. _Therefcre, whan de'.·eloping i 
prehmmary remediatiorrgoals. EPA 
10- 6 as a point of departure (see ne: 
preamble sec~ion on point of dep3rt 

EPA believes that use of a risk rw 
is ccnsister,t with the ma::tdates in 
CERCL\ and disagreeg wit!l com.-n! 
that Superfu:1d should not use a rist 
range. CERCL-\. does not ::equire tht 
complete eliir.ination of risk or of a: 
known or an~idpateti 2.dverse ef:ec 
i.e., remedies under CERCL.\. are ::1r 
required to entirely e!irr.in<;te octen 
exposure to carcinogcm. CERi:L:\ 
section 121. does cfu~ct amon<> ~th., 0 ~ -

requirements, thatremet:!ies orotecl 
humanheaith.arrd the emiro'nment 
permanent to tl::e maximum exter.t 
practicable and be cosr-efiective. 
Re:r.edies at Superfund sites camel 
with these statutor; mandates whe 
amount of exposure is rec!uced so t 
the risk posed by cor.tarnirwnts is, 
small, i.e., at. an acceptable level. E 
risk range of 1lJ4 to ro-e represer.t 
EPA"s opinion on what are 6eneral 
acce~t<Jble levels. 

1 Ctear~up levels a:~ ..ite are d~te.rmooed ;, 
particul~r medium. Such cie~nup level~ en co 
the acceptable risk revels f.n cuntaminanl• i 
mr.dium. 
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b response to comments received. 
and to be consistent with the acce'Jted 
de minimis level used by other EPA. 
programs. e.g .. tl:e drinking water 
progra;n, the !ower boundary of the risk 
r:mge has been changed from 10- 7 to 
10-ti. 9 This change also reflects the fact, 
no~ed by commenters, that current 
available analytical and detection 
techniques cannot effectively \'erify for 
many contaminants that concentration 
levels corre:>por:ding to risk levels below 
10-6 have actua!lv been attained after 
remedia lion. • 

ln the Superfund program. 
remediation decisions must be made at 
hunc!reds of diverse sites across the 
country. Therefore, as a practical 
matter, the remediation goal for a 
medium typicaliy will be established by 
means of a two-step approach. First. 
EPA will use an individual lifetime 
excess cancer risk of 10-s as a point of 
departure for establishing remediation 
goals for the risks from contaminants at 
specific sites. While the 10-s starting 
point expresses EPA's preference for 
setting cleanup levels at the more 
protective end of the risk range, it is not 
a presumption that the final Superfund 
cleanup will attain that risk level. 

The second step involves 
consideration of a variety of site-specific 
or remedy-specific factors. Such factors 
will enter into the determination of 
where within the risk range of 10- • to 
10-6 the cleanup standard for a given 
contaminant will be established. 

Preliminary remediation goals for 
carcinogens are set at a 10- 6 excess 
cancer risk as a point of departure, but 
may be revised to a different risk level 
within the acceptable risk range based 
on the consideration of appropriate 
factors including, but not limited to: 
exposure factors. uncertainty factors. 
and technical factors. lncluded under 
exposl.ire factors are: the cumulative 
effect of muitiple contaminants, the 
potential for human exposure from other 
pathways at the site, population 
sensitivities. potential impacts on 
environmental receptors, and cross­
media impacts of alternatives. Factors 
related to uncertainty may include: the 
reliability of alternatives, the weight of 
scientific evidence concerning 
exposures and individual and 
cumulative health effects, and the 
reliability of exposure data. Tech:1ical 
factors may include: detection/ 
quantification limits for conta:n.i.nants. 

1 O£rice of OriMing Water. National Primary and 
Se.:ondary Drii00n3 Waler Regula tiona; Proposed · 
Rule. 54 fR 220M (May ZZ. 19119}. In geJ~eral. oUiel' 
federal agencies do not reduce individual lifetime 
ri&lt levels below 10"4 • *Cancer risk management.~ 
Ellliironmental Science aod Teclmology, Vol. %1. No. 
Sf1987). 

technical limitations to remediation, the 
ability to monitor and control movement 
of contaminants, and background leveis 
of contamiJ'lants. The final selection oi 
the appropriate risk level is made when 
the remedy is selected based on the 
balancing of criteria (see preamble 
discussion below on remedy selection). 

Some ccmmenter3 recommended 
establishing a single point, e.g., 10-~. as 
the basis for cleanup at ail sites. EPA 
does not agree with this 
recommendation because EPA believes 
that oU;.er risk levels may be protective 
when the 10- 6 risk level will not be 
attained at a site due to the factors 
described above. Moreover, establishing 
10- 6 as the single cleanup level. i.e., the 
only level considered protective. would 
be incongruous with CERCLA's 
requirement to comply with ARARs. 
Many ARARs, which Congress 
specifically intended be used as cleanup 
standards at Superfund sites. are set at 
risk levels less stringent than 10- 6

• 

Ground water that is not currently a 
drinking water source but is potentially 
a drinking water source in the future 
would be protected to levels appropriate 
to its use as a drinking water so1m:e. 
Ground water that is not an actual or 
potential source of drinking water may 
not require remediation to a 10- 4 to 10-6: 
level {except when necessary to address 
environmental concerns or allow for 
other beneficial uses; see preamble 
discussions below on EPA's ground­
water polit.-y and on use of MCLGs for 
ground-water cleanups). 

EPA's approach on setting 
remediation goals for soils is based on 
risk levels and is intended to protect 
currently exposed individuals as well as 
those who potentially may be exposed 
in the future. A reasonable maximum 
exposure scenario (described in the 
preamble section above or: "baseline 
risk assessment") is developed to 
estimate future potential uses of the site 
in order to provide a basis for the 
development of protective exposure 
levels. For example, soil that is not 
currently in residential use but may 
potentially ha11e iuture residential uses 
would be protected to levels appropriate 
to residential uses. However. 
contaminated soil at an industrial site 
might be cleaned up to a less stringent 
standard, but still within th.e 10- • to 10- 6 

risk range, than soil at a residential site, 
as long as there is reasonable certainty 
that the site would remain for industrial 
use only (institutional controls may be 
necessary to ensure that the site is not 
used for residential purposes). In the 
unusual circumstances where the 
baseline risk assessment indicates that 
there is little or no chance of any direct 

human exposure, for example. 
contami11at:!d riverbeds in certain 
circumstances, remediation of the 
sediments to human health-bas2J leveis 
may net be necessary (al[haugn cleanup 
to atldress environmental concerns r.:av 
be r~quired). · 

"Potential" is a term used in a varietv 
of ccr.texts in § 300.430. When . 
"potential" is used to describe risk. 
exposure, exposure pathways or thr'3ats. 
it means a reasonable chance of 
occurrence within the context of the 
reasonable maximum exoosure scenario 
developed for that partic.ular site (see 
preamblz discussion above on "base!ine 
risk assessment"). 

At some sites. it is not certain t!:at a 
risk level of 10-s will actually be 
attained, even when treatment 
technology designed to achieve 10- 6 is ._.., 
selected, due to the presence of certain 
site-specific exposure factors. Such · 
factors may indicate the need to 
establish a risk goal that is more 
protective than the overall goal of w- 6• 

These site-specific exposure factors 
include but are not limited to: the 
cumulative effect of multiple 
contaminants; the potential for human 
exposure from other pathways at the 
site; population sensitivities; potential 
impacts on environmental receptors; 
and cross-media impacts. In addition. 
even if not specified as a goal. a cleanup 
more stringent than lo-&may be 
achieved in some cases due to the 
nature of the treatment technology used. 
Remedial technologies exist that, in the 
process of meeting remediation goals 
within the range of1o-•to 10- 6 risk, can 
achieve risk reduction for pa;-ticular 
contaminants below 10->. 

In summary, EPA's approach allows ..! 

pragmatic and flexible evaluation of 
potential remedies at a site while st:l 
protecting human health and the 
environment. This approach emphasizes 
the use of 10- 6 as the point of departure 
while allowing site- or remedy-specific 
factors, including potential future uses. 
to enter into the evaluation of what is 
appropriate at a given site. As risks 
increase above 10- 6, they become less 
desirable, and the risk to individuals 
generally should not exceed 10- •. 

In response to other co=ents 
received on the risk range issues. EPA 
does not agree that cleanup should 
always be to background levels. ln some 
cases. background levels are not 
necessarily protective of human health. 
such 35 in urban or industrial areas; iu 
other cases. deaning up to background 
levels may not be necessary to achieve 
protection of human health because the 
background level for a particular 
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contaminant may be close to zero. as in 
pristine areas. 

O:her comwenters asserted that EPA 
r:1ust use statutoriiy-specified 
requirements. such as MCLGs or water 
quality criteria (WQC], instead of a risk 
range when setting cleanup levels. In 
response, EPA believes that a risk range 
is necessary to assist in determining 
protectiveness in the absence of 
potential ARARs. Further. in cases of 
mixtures of chemicals where attaining 
chemical-specific ARARs for each 
contaminant may still result in a 
cumulative risk in excess o£10-•due to 
additivity of the risk of the 
contaminants. use of a risk range would 
be necessary to set a protective 
remediation level for the overall 
medium. Finally, some commenters 
stressed the importance of assumptions 
and methods used in conducting risk 
assessments to the establishment of 
cleanup goals. EPA agrees. EPA 
discusses assumptions and methods to 
be used when conducting risk 
assessments in greater detail in the 
preamble sections above on remedial 
investigation and baseline risk 
assessment. 

Final rule: EPA has revised 
§ 300.430(e)(2)(i)(A)(2) to state that: "For 
known or suspected carcinogens, 
acceptable exposure levels are generally 
concentration levels that represent an 
excess upper bound lifetime cancer risk 
to an individual of between 1o-• and 
10- 6 using information on the 
relationship between dose and 
response." 

Name: Section 300.430(e)(2). Use of 
point of departure. 

Proposed rule: Section 
300.430(e)(2)(i)(A)(2) stated that the 10- 6 

risk level shall be used as the point of 
departure for determining remediation 
goals for alternatives when ARARs are 
not available or are not sufficiently 
protective. 

Response to comments: Essentially 
none of the commenters supported the 
point of departure exactly as proposed. 
that is, where ARARs are lacking or are 
not sufficiently protective, 
determination of cleanup levels would 
start at 10- 8 and move within the risk 
range depending on certain enumerated 
factors. 

Several commenters favored use of 
10- 6 as the cleanup level. Some of these 
commenters did not actually endorse the 
concept of a point of departure in that 
they thought the overall risk of a remedy 
should not exceed lo-s in any case. 

_Others essentially supported a stick~ 
point from which departures in the 

· direction of increased risk would only 

be justified on grounds such as 
infeasibilitY. 

A number of commenters preferred 
the use of the full risk range rather than 
a single value for the cleanup level. In 
certain cases it was not clear whether 
commenters understood EPA's intention 
in having a point of departure. One 
commenter said that a point of 
departure does not help in developing 
cleanup goals. Other commenters argued 
that a point of departure undermines the 
risk range by establishing a single value 
for all sites, whereas use of a risk range 
accounts for variation among sites and 
for uncertainties in risk assessment. 
Another commenter supported use of the 
entire range rather than focusing on 10- 6 

in order to foster cost-effectiveness in 
the program, while several others 
similarly stated that a risk range. rather 
than a target level. recognizes such 
relevant factors as toxicity, exposure 
potential, and cost-benefit tradeoffs. 

Several coml]lenters proposed use of a 
different point of departure, and even 
one which could vary depending on the 
site circumstances. If a point of 
departure is chosen, one commenter 
suggested that 10- 5 is the appropriate 
value, being within the suggested risk 
range of 1o-• to 10- 6• Another 
commenter, on the other hand, said the 
point of departure should be 10-4: this 
level is considered acceptably 
protective; it is already based on very 
conservative assumptions, so that the 
true risk is lower; and anything lower 
would be a bias toward treatment. 

In opposing the proposed point of 
departure, one commenter suggested 
that there should be different targets for 
various population sizes, and that a 
higher value such as lo-• is adequate for 
smaller populations. Others echoed this 
comment. saying that population size 
should be a factor for moving in the risk 
range. and that for small populations 
10-• suffices. One commenter pointed 
out that other federal agencies have-­
considered 10-• as de minimis for s'mall 
populations. A commenter stated that 
EPA has in the past considered 10- 5 as 
insignificant when aggregate population 
risk is very low. The commenter did not 
suggest a value but said that EPA should 
re-examine the issue of not considering 
population size in setting cleanup levels. 
Finally, one commenter suggested that 
risk levels could be set depending on the 
conservatism of the assumptions used 
and other relevant factors such as the 
form in which the chemical is present in 
the environment. 

EPA believes it is necessary to 
explain how it intends the point of 
departure to be used. Where the 
aggregate risk of contaminants based on 
existing ARARs exceeds 10- 4 or where 

remediation goals are not de: 
ARARs. EPA t:ses 1o-• asap 
departure for establishing pre 
remediation goals. This mean 
cumulative risk !eve! of10- 6 i: 
the starting point (or initial 
"protectiveness" goal) for det· 
the most appropriate risk !eve 
alternatives shot:ld be design: 
attain. The use of 10- 6 expres~· 
preference for remedial actior: 
result in risks at the more pro: 
of the risk range, but this does 
reflect a presumption that the . 
remedial action should attain. 
level. Factors related to expos· 
uncertainty and technical limit 
may justify modification of ini 
cleanup levels that are based l 

risk level. The ultimate decisio 
level of protection will be app~ 
depends on the selected remec 
is based on the criteria describ 
§ 300.430(e)(9)(iii). 

EPA believes, however, that 
useful and necessary to have a 
point in those cases where the 
remediation goal is not determi 
ARARs. Although adjustments : 
necessary in determining the ac 
remediation goal for a site, it is 
important to have an initial va!t 
which adjustments can be madt 
particularly since the risk range 
two orders of magnitude. By usi 
as the point of departure, EPA i 
that there be a preference for SE 

remediation goals at the more p 
end of the range, other things bt 
equal. Contrary to assertions of 
commenters, EPA does not be!i1 
this preference will be so strom 
preclude appropriate site-specil 
factors. Also, EPA does not agn 
cost should be considered wher 
the preliminary remediation go< 
because reliable cost informa tic 
available at this step of the pro( 
Cost is ultimately one of the cri 
used in selecting a remedy. 

EPA would like to address th· 
commenters who suggest that tl 
of departure should depend on 
population size. At this time EP 
believes that the point of depar 
should be consistent across all 
The point of departure represen 
from which analysis should beg 
regardless of the circumstances 
Preliminary and final remedia ti 
i.e., target risk levels. however. 
vary from the point of departun 
depending upon site-specific 
circumstances (see discussion c: 
risk range). The ultimate role of 
population size in determining 1 

priorities or remedies is current 
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review by the Risk ~1anagement 
Council. 

Finai rule: EPA is revising proposed 
§ 300.430(e}(2)[i)(A)(2) on the point of 
departure as follows: "The 10-' risk 
level shali be used as the point of 
departure for detennining remediation 
gcals for alternatives when AR.-\Rs are 
not available or are not sufficiently 
protective because of the presence of 
multiple contaminants at a site or 
multiple pathways of exposure; • • •" 

Name: Section 30<J..t30{e)(9). Detailed 
analysis of alternatives. 

Proposed role: The purpose of the 
detailed analysis is to objectively assess 
the alternatives with respect to nine 
e·:aluation criteria that encompass 
statutory requirements and include 
o~her gauges of the overall feasibility 
and acceptability of remedial 
a!ternatives (53 FR 5H28). This analysis 
is comprised of an individual 
assessment of the alternatives against 
each criterion and a comparative 
analysis designed to detern1ine the 
relative performance of the alternat!ves 
and identify major trade-offs (i.e .• 
relative advantages and disadvantages) 
among them. The decision-maker uses 
information assembled and evaluated 
during the detailed analysis in seiectin;:: 
a remedial action. 

Response to comments: The preamble 
discussion of the detailed ana!ysi3 
section of the RI/FS process in t..~e 
proposal categorized the nine criteria 
into three groups: threshold. primary 
balancing and modifying criteria (53 FR 
51423). Although in general. commenters 
sapported this tiered system. many were 
confused about the significance of the 
categories in the detailed analysis and 
rem~dy selection stages. After a careful 
study of-the comments, EPA has 
con::luded that the process EPA 
proposed would be expressed mere 
c!early if the nine criteria were not 
diviJed into three categories during the 
d;;tailed analysis phase. when all nine 
criteria need to be objectively assessed. 
but when the balancing decision is 
mad<!. EP.-\ believes that the 
chara<::erization of the criteria into the 
t.'uee categories is important, and should 
be used during remedy selection, as 
discussed in that section of todav's 
preamble. -

Sor.:;,e commenters asked EPA to 
clarify the purpose and content of the 
deta:!ed analysis. The following is a 
genera! descriptkln of the detailed 

. analysis. The detailed analysis of 
alternatives consists of the analysis and 
P~esentation of the relevant information 
needed to allow decision-makers to 
select a site remedy. It is not the 
decision-making process itseli During 

the det:>iled analvsis. each alternative is 
assessed against "each of the nine 
criteria. The analvsis lavs out the 
performance of e~ch alternative in te!T.ls 
of compliance with ARARs. long-term 
effectiveness and perma:r:ence, 
reduction of toxicity. mobility or volume 
through treatment. short-term 
effectiveness. implementability. and 
cost. The assessment of overall 
protection draws on the assessments 
conducted under other evaluation 
criteria, especially long-term 
effectiveness and pern1anence. short­
term effectiveness and compliance with 
ARARs. State and community 
acceptance also are assessed. although 
definitive assessments of these factors 
cannot be completed until the public 
comment period on the draft RI/FS and 
proposed plan is completed. Further 
guidance on this process is available in 
the "EPA Guidance for Conducting 
Remedial Investigations and Feasibility 
Studies Under CERCLA," OSWER 
Directive No. 9350.3-{)1, October 1988 
(Interim Final). This guidance will be 
updated following promulgation of the 
NCP. 

After making the individual criterion 
assessments for each alternative. the 
alternatives are compared to each other. 
This comparative analysis identifies the 
key tradeoffs (relative advantages and 
disadvantages) among the alternatives 
with respect to the nine criteria. The 
purpose of this comparative analysis is 
to provide decision-makers with 
sufficient infomation to balance the 
trade-offs associated with the 
alternatives. select an appropriate 
rer:J.edv for the site and demonstrate 
satisfa-ction of the CERCLA remedy 
selection requirements. 

In general. commenters supported the 
use of the nine criteria in performing the 
detailed analysis. The supporters wrote 
that t..~e criteria provide the flexibility 
needed to analvze diverse site 
conditions. by ~llow1ng the 
consideration of a ""ide range of 
relevant factors. 

Some commenters wrote that nine 
criteria are too many to address in the 
detailed analysis. These commenters 
argued that considering so many criteria 
makes the evaluation too complicated. 
While supporting the nine criteria, one 
commenter suggested adding as an 
additional criterion. the extent to which 
the alternative utilizes pemanent 
soiutions and alternative treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable. In addition, se..,·eral 
commenters addressed the relation of 
the nine criteria used in alternatives 
evaluation and remedy selection to the 
statutory mandates for remedy selection 

described in section 1:1 of CERCL\. 
These commenters remarked that tf::e 
use of the nine criteria was a signiiic<1: 
departure from the rerr.edy selection 
criteria in the 1985 :-JCP. which foc:.Jsec 
on protectiveness and cost. They c.:so 
believed that increasing the number o: 
criteria to be considered during remec -
selection reduces flexibilitv and 
comp!icutes an already complicated 
process. They suggested that the crite~ 
s:1ould be based direct!v on the 
statutory language. Specifically. these 
commenters proposed the following fm:­
criteria: protection of human health and 
the environment; compliance/waiver oi _ 
ARARs: preference for permane:Jt 
solutions and treatment as a principal 
element and cost-effectiveness. 

Although agreeing with EPA's 
establishment of protection of hur:1an -
health and the environment and 
cor:1pliance with ARARs as the first two 
evaluation criteria. one commenter 
suggested significant modifications to 
the other criteria. This commenter 
suggested mer;;.ing the five evaluation 
criteriJ of long-term effectiveness and 
permanence. reduction of toxicity, 
mobility or volume thro:.~gh t:eatment. 
short-term effectiveness. 
implemenlability. and cost. into three 
broad criteria: effectiveness, 
implementability and cost. This 
commenter noted that sta!e and 
community acceptance, althou~h 
relevant considerations in remedv 
selection. add nothing to the feasibility 
study process. The commenter believes 
this system would provide the most 
appropriate starting point for creating 
structured method for selecting a site 
remedy. 

EPA developed the ni.11e evaiuat!on 
criteria to give effect to the m.:r:1e~ous 
statutory mandates of section 121 ar:d in 
particular, the remedial action 
assessment factors of section 121(b)(1) 
(A)-(GJ. EPA does not believe anal~rsis 
of alternatives under the four criteria 
approach suggested by the comrnenter 
would provide an adequate analytical 
framework. EPA also is not adding as a 
criterion the statutory mandate to utilize 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable. The analvsis 
performed pursuant to the nine criteria 
concludes with selection of a remedv 
that meets the statutory mandates. This 
analysis requires consideration of a 
number of factors before making these 
conclusions. In particular, the mandate 
for cost-effective remedies clearlv 
requires consideration of both co~~ts and 
the effectiveness of alternatives. 
Simil<~rly, EPA believes that a range of 
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factors. i:1c!uding long-term 
effectiveness and permanence. 
reduction of toxicity. mobility. or volume 
through treatm:?nt. ar:d short-term 
effectiveness. must be considered to 
provide the basis for concluding that a 
particular alternative represents the 
practicable extent to which permanent 
solutions and treatment can be used at a 
given site. Howeve~. EPA has included 
two specific statutory requirements in 
the criteria (protection of human health 
and the environment and compliance 
with ARARs) in light of the paramount 
importance of these mandates. EPA 
notes that it does have an expectation 
that alternatives that will treat principal 
threats at sites will be considered. 
consistent with the statutory preference 
for treatment as a prir.cipal element. 

The proposed rule stated that the 
detailed analysis is to be conducted on 
the limited number of alternatives that 
represent viable hazardous waste 
management approaches (53 FR 51506). 
One commenter recommended changing 
the wording to conduct a detailed 
analysis on those alternatives 
representing "viable approaches to 
remedial action," rather than "viable 
hazardous waste management 
approaches." EPA agrees with this 
recommendation and has substituted the 
commenter's wording for the phrase in 
the final rule. As a further clarification. 
today's rule consistently uses the term 
"remedial alternative" in all pertinent 
places. 

A discussion of each of the nine 
criteria follows. 

L Protection of human health and the 
environment. This evaluation criterion 
assesses whether each alternative 
provides adequate protection of human 
health and the environment. The overall 
assessment of protection draws on the 
assessments conducted under other 
evaluation criteria. especially long-term 
effectiveness and permanence. short­
term effectiveness. and compliance with 
ARARs. Only those alternatives 
determined to be protective in the 
detailed analysis proceed to the 
selection of remedy step. 

One commenter noted that 
effectiveness. implementability, extent 
of reduction in toxicity, mobility, or 
volume, and compliance with ARARs 
criteria should be considered before 
evaluating the protectiveness of a 
remedial alternative. EPA agrees that 
the protectiveness determination in the 
detailed analysis draws upon.the 
assessments conducted under other 
evaluation criteria. especially long-term 
effectiveness and permanence. short­
term effectiveness, and compliance with 
ARARs. However, EPA has maintained 
protection of human health and the 

environment as the first criterion due to 
the clear statutory mandate to select 
remedies that are protective of human 
health and the environment. 

One commenter stressed that the 
impact of the remedial action on natural 
resources must be assessed under this 
criterion. The commenter noted that the 
use of grour:d-wa ter pump and treat 
systems. as part of a remedial action 
may deplete valuable water resources. 
particularly in the western states. EPA 
agrees that the impact of the remedial 
action must be assessed and calls for 
this analysis under the short-term 
effectiveness criterion. As noted above, 
the evaluations of short-term 
effectiveness and other criteria are used 
in assessing the protectiveness of each 
alternative. 

2. Compliance with ARARs. This 
evaluation criterion is used to determine 
whether each alternative will meet all of 
its federal and state ARARs (as defined 
in CERCLA section 121). The detailed 
analysis should summarize which 
requirements are applicable or relevant 
and appropriate to an alternative and 
describe how the alternative meets 
these requirements. When an ARAR is 
not met, the detailed analysis should 
discuss whether one of the six waivers 
allowed under CERCLA may be 
appropriate (see also preamble section 
below on ARARs ). 

One commenter noted that the 
responsibility for evaluating the 
applicability of ARARs waivers to a 
proposed remedial action lies with the 
lead agency and not with the potentially 
responsible party (PRP). This commenter 
also recommended that the lead agency 
evaluate potential grounds for ARARs 
waivers as early as possible in the 
feasibility study, due to the important 
role ARARs play in the ultimate remedy 
selection decision. EPA supports early 
evaluation of ARARs by the lead agency 
or the PRP. as appropriate. depending on 
site-specific enforcement agreements. 
Either the PRP or a state may perform 
the ARAR analysis and recommend the 
applicability of ARAR waivers, but 
ultimately EPA determines compliance 
with ARARs (and the applicability of 
ARARs waivers) when it selects the 
remedial action, as described in the 
proposed plan and finalized in the 
record of decision (ROD). 

3. Lang-term effectiveness and 
permanence. The analysis under this 
criterion focuses on any residual risk 
remaining at the site after the 
completion of the remedial action. This 
analysis includes consideration of the 
degree of threat posed by the hazardous 
substances remaining at the site and the 
adequacy and reliability of any controls 
(e.g .. engineering or institutional 

cont~ols) used to r:;anage the h;; 
substances remaining at the site 
criterion is founced on CERCL\ 
mandates to select remedies th;; 
protective of human health and : 
environment and that utilize pe~ 
solutions and alternative treatm 
technologies or resource recover 
technoloQies to the maximum ex 
practicable and that r.:aintain pr 
over time. 

Seeking clarification of EPA's 
interpretation of "perrnanence," 
commenter recommended that E! 
define a permanent remedy as a . 
for a particular site that results ir 
protection of human health and t. 
environment without the need fo: 
significant levels of lor.g-term op· 
and maintenance. Another suggec 
that a permanent solution is simr; 
remedv that is not an interim soiL 
i.e., it is a final solution. EPA eva: 
permanence to the maximum extc 
practicable as the degree of long­
effectiveness and permanence aff 
by a remedy. This is judged along 
continuum, with remedies offerin2 
greater or lesser degrees of long-tE 
effectiveness and permanence. 

As a general observation. sever: 
commenters noted that many of th 
criteria (e.g .. long-tenn effectivene 
short-term effectiveness, and redu. 
of toxicity. mobility or volume thrc 
treatment) overlap. EPA acknowle 
that these factors are related. The1 
derive from the mandates of secti~ 
and are designed to elicit analysis 
distinct, but related factors to perf, 
comprehensive analysis of each 
alternative. Today's rule lists facie 
be considered in performing the de 
analysis under each of the criteria. 
further guidance. see the "Guidanc 
Conducting Remediallnvestigatior 
Feasibility Studies Under CERCLA 
OS\IVER Directive No. 9355.3-Dl. 
October 1988 (Interim Final]. 

Long-term effectiveness include~ 
consideration of the residual risk 
remaining at a site after the remed 
action is complete. This assessmer 
risk is conducted assuming conser 
but realistic exposures. This 
consideration will assess how muc 
that risk is associated with treatm1 
residuals and how much is associa 
with untreated waste. The potenti< 
this risk may be measured bynum 
standards such as cancer risk !eve 
the volume or concentration of 
contaminants in waste, media, or 
treatment residuals remaining on s 

4. Reduction of toxicity, mobilit; 
mlume through treatment. This 
evaluation criterion addresses the 
statutory preference for selecting 



1. 

es 

!1 

a 

·~· ..... 

------------- ------- --- ------·---------------~----------------

Federal Register I Vol. 55. No. -i6 / Thursday, :-ra;:ch 8. 1900 I Rules and Re<:;ulations 8-.,~ 

I w.J. 

remedial actions that employ treatment 
technologies t!-Jat permanently and 
significantly reduce the toxicity. 
mobility or volume of the hazardous 
substances as a principal element. 
Specifically. this analysis examines the 
magnitude. significance and 
irreversibility of such reductions 
achieved by alternatives employing 
treatment. 

One commenter pointed out that the 
preamble to the proposed rule lacked 
precision in stating that CERCLA 
section 121 mandates a preference for 
remedies that permanently reduce the 
volume. toxicity. or mobility of the 
hazardous substances. Rather. this 
commenter wrote. section 121 
establishes a preference for remedies in 
which treatment permanently and 
significantly reduces the volume. 
toxicity or mobility of the hazardous 
substances. The commenter noted the 
omission of the word "treatment" could 
be importunt because the ambiguous 
statement in the proposal would allow 
the conclusion that containment 
qualifies as a pref~rred remedy. In fact, 
some commenters suggested the rule 
contain language stating that physical 
control. or containment on site, would 
qualify as actions achieving a reduction 
of mobility for purposes of this criterion. 

EPA must stress that the reductions 
analyzed pursuant to the reduction of 
toxicity. mobility or volume criterion 
must be attained through treatment. This 
criterion is designed to evaluate 
alternatives in light of CERCLA's 
preference for remedial actions in which 
treatment which permanently and 
significantly reduces the volume. 
toxicity or mobility of the hazardous 
substances is a principal element. This 
criterion has been amended in today's 
rule to specify analysis of the extent that 
toxicity, mobility or volume is reduced 
through treatment. 

On a related point. another 
commenter noted that the statute 
establishes a preference for reductio:1 of 
toxicity. mobility or (rather than "and") 
volume through treat'nent. EPA agrees 
with this comment and today's preamble 
and rule consistently refer to the 
reduction of toxicity, mobility or volume 
through treatment. 

Another commenter expressed 
concern that the phrase "permanently 
and significantly reduces. the volume, 
toxicity or mobility of the hazardous 
substances" will be interpreted as a 
presumption in favor of incineration. 
This commenter believes such a 
presumption would dramatically 
increase remediation costs without 
providing a corresponding increase in 
protectiveness. Some commenters 
Hrgued that the effectiveness of different 

treatment technologies should not be 
j•Jdged solely on the destructive 

·efficiency of a particular technique. such 
as incineration. because treatment 
technologies that do not destroy 
hazardous constituents but rather 
immobilize them chemically also are 
capable of protecting human health and 
the environment and satisfying the 
statutory preference. 

!n response. the purpose of treatment 
in the Superfund program is to 
substantially reduce the toxicity, 
mobility. or volume of hazardous 
substances in order to decrease the 
inherent hazards posed by a site. 
Consistent with the statutory prefere:1ce 
set out in CERCLA section 121(b}(1), 
EPA expects to treat the principal 
threats (e.g., contaminants of concern) 
posed by a site, wherever practicable 
(see § 300.430(a)(1){iii)(AJ). However. 
EPA agrees with the commenters that 
more than one treatment technology is 
capable of accomplishing these goals. In 
order to clarify this point, EPA is 
establishing, as a guideline, that 
treatment as part of CERCLA remedies 
should generally achieve reductions of 
90 to 99 percent in the concentration or 
mobility of individual contaminants of 
concer:1, although there will be 
situations where reductions outside the 
SO to 99 percent range that achieve 
health-based or other site-specific 
remediation goals (corresponding to 
greater or lesser concentration 
reductions) will be appropriate. 

All treatment should involve well­
designed and well-operated systems. In 
order to achieve 90 percent or greater 
reductions, the systems should be 
designed to achieve reductions beyond 
the target level under optimal 
conditions. If treatment results in the 
transfer of hazardous constituents from 
one medium to another (e.g .. strippir.6 of 
volatile organic compounds from 
slud6es to air), treatment of the newly 
affected medium will often be required. 

The reductions suggested by this 
guideline for effective treatment may be 
achieved by the application of a single 
tP.chnology or a combination of 
technologies (i.e .. treatment train). In 
addition. EPA believes this 90 to 99 
percent range allows the use of an array 
cf technologies. including innovative 
t~chnologies. As noted above, EPA 
agrees that a wide variety of treatment 
technologies are capable of achieving 
these reductions. For example. effective 
treatment may potentially include 
bioremediation. solidification, and a 
variety of thermal destruction 
technologies, as well as many others. 
EPA supports the development and use 
of a diverse array of treatment 
technologies to address hazardous 

substances at Superfund sites. Examples 
of efforts to support such devekpment 
and use include the Superfund 
[nnovative Technology E•;a!uation 
program and the increased 
encouragement of treatability testing of 
innovative technologies during the Rl/ 
FS to improve promotion and selection 
of such technologies. To provide further 
emphasis on the use of innovative 
technologies. today's rule incorporates 
an expectation that examination of such 
technologies shall be ca~ried through to 
the detailed analysis if those 
technologies have the potential and 
viability to perform better than or equal 
to proven technologies in terms of 
performance or implementability. short­
term effectiveness or cost 
(§ 300.430(a)(1)(iii)(E)). 

This guideline for effective treacment 
is based on an evaluation bv the 
Superfund program of the effecti\·eness 
of treatment technologies on hazardous 
constituents in sludges. soil. and debris. 
the most common waste addressed by 
Superfund source control remedial 
actions ("Summary of Treatment 
Technology Effectiveness for 
Contaminated Soil," EPA Final Report 
(~1arch 1989)). This guideline is also 
consistent with guidance that 
establishes alternate trea~ment levels to 
be achieved when complying with the 
RCRA land disposal restrictions for soil 
and debris through a treatability 
variance ("Obtaining a Soil and Debris 
Treatabilitv Variance for Remedial 
Actions," Superfund LDR Guide =6A. 
OSWER Directive 9347.3-06FS). Both 
documents are available in the docket ir 
support of this final rule. 

One commenter recomrr1ended the t 
recycling should be considered in 
assessing the extent that each 
alternative reduces the toxicitv. mo!J1ii:v 
or volume of the hazardous su-bstances." 
Although the rule as proposed would 
have allowed recycling activities to 
occur as part of the remedial action. 
§ 300.430(e)(9)(iii)(O) of today's rule is 
changed to specifically consider the 
reduction of toxicity, mobility or volume 
of the hazardous substances through 
recycling. 

5. Short-term effecti>'eness. This 
evaluation criterion add:esses the 
effects of the alternative du:ing the 
construction and implementation phase 
until remedial response objectives are 
met. Under this criterion alternatives are 
evaluated with respect to their eff~cts 
on human health and the environment 
during implementation of the remedial 
action. 

One commenter requested additional 
guidance on the evaluation of short-term 
effectiveness. Today's rule lists the 

-



~,.,. .. 
·.: 
' 

·~ t 
.... 
;~ 
~ 

$ ',:, 

8722 Federal Re~ster j VoL 55. No . .f6 / Thursday. ~larch 8. 1990 / Ru:es and RegulatioGs 

~actcrs to conside:- :J~der t~is crite:!o:!. 
Tl:e assessment of stort-te:rr. 
e:fecti\'241855 i!!cludes an evG.!'..!Jt!o:"'. of 
how alterneti\·es wiil protec! the 
communitv during remedial acticns. 
This asDe~t of shorHe!'m efiectiveness 
addres~es any risk that results from 
[m~!e:nentation of the proposed 
re;..,etlial action. such as dust from 
excavation. transportation of haza:-dous 
materials. or air quality imp1cts from a 
stripping tower operation that may 
dfect human health. This assessment 
will consider who may be exposed 
during the remedial action, what risks 
those populations may face. how those 
risks can be mitigated. and what risks 
cannot be readily controlled. Workers 
are included in the population that may 
be affected by short-term exposures. 

This criterion also addresses potential 
adverse impacts on the environment 
that may result from the construction 
and implementation of an alternative 
and evaluates the reliability of the 
available mitigation measures in 
preven~ing or reducing potential impacts 
on either of these potential receptors. 
More detailed guidance on evaluating 
the short-term impacts of a remedial 
alternative is included in the "EPA 
Guidance for Conducting Remedial 
Investigations and Feasibility Studies 
Under CERCLA" (OSWER Directive 
9355.3-01. October 1988). This guidance 
iists relevant factors to analyze as part 
of this criterion and the bases for 
evaluation during the detailed analysis. 

This commenter also expressed 
concern that EPA's definition of short­
term effectiveness does not sufficiently 
highlight the use of institutional controls 
during remedy implementation. 
According to this commenter, because 
these techniques can substantially 
reduce risk. EPA should require 
consideration of these controls when 
assessing the short-term effectiveness of 
an alternative. Another commenter 
expanded on this concept. stating that 
both institutional controls and site 
stabilization can be used to mitigate the 
risks posed by the remedial action. This 
commenter argued that use of 
institutional controls and site 
stabilization activities would allow the 
use of innovative technologies. such as 
bioremediation, that could be effective 
in the long-term. EPA agrees that short­
term effects often can be mitigated 
through the use of institutional controls 
along with other active measures that 
may include interim remedies 
(implemented as operable units) or 
removal actions. Program management 
principles and expectations placed in 
today's roiP. reflect these concepts. 

One cor;1rr.enrer noted that many of 
the same ::a::sideraticns that apjJly to 
t!le e':aluation IJf long-term effectiveness 
also apply to evaluating the short-te"m 
effec:i\·eness of certain remedial 
techniques. In analyzing short- and long­
term effectiveness. EPA may study 
impacts or risks posed to many of the 
sa!T'.e receptors. However. the focus of 
the anah·ses under the two criteria 
differ. The analysis under the iong-terrn 
effectiveness and permanence criterion 
addresses the risk remaining after 
response objectives have been met. The 
primary focus of this evaluation is the 
extent and effectiveness of the controls 
that may be required to manage the risk 
posed by treatment residuals and/or 
untreated wastes. The analysis under 
the short-term effectiveness criterion 
focuses O!! the effects on human health 
and the emironment during 
implementation of the remedial action. 

6. lmpiementabilit}'. The . 
implement::~bility criterion addresses the 
technical and administrative feasibility 
of implementing an alternative and the 
avaiiability of various seriices and 
materials required during its 
implementation. 

Some commenters linked 
implementability with effectiveness. 
These commenters argued that the two 
criteria must be analyzed together 
because an alternative that is not 
implementable also could not be 
effective. One commenter asserted that 
implementability is site-specific and 
therefore should include the variables of 
each site's topography, location. and 
available space, capacity and 
technologies. 

Although EPA agrees that 
implementability and effectiveness are 
related. EPA has maintained them as 
separate analytical criteria. This allows 
distinct analvsis of the various 
subfactors of each criterion (such as the 
magnitude of residual risk remaining at 
the conclusion of the remedial action for 
long-term effectiveness and 
permanence. and the technical 
feaslbilitv associated with the remedie~l 
action fa; impiementabiiity). which 
generally do not relate to both. EPA 
agrees that implementability is 
determined on a site-specific basis. The 
factors listed by this commenter would 
be addressed under the technical 
feasibility component of the 
implementabiiity criterion. Today's rule 
lists the factors to be considered under 
the criteria and the RI/FS guidance 
provides an additional discussion. 

7. Cost. Many comments reflected 
some confusion over the role of cost as 
an analytical criterion under the 
detailed analysis and the required 

~icJ:·...:~nry fir.ding thtJt the :-e:.--.ed:· 
se:cc:cd is cost-effect:ve. One 
corr.:71er-.ter focus"!d on the need ,,, 
dis::m~'Jish the cost-ei!'t>clivrness fi;;ci~:; 
f:-oG rite cost e\·aluatio:J :::rite:·:on. EP:'\ 
agrees that this distincticr. is an 
i~pr.~tant one. :\ithoug': cost is used .JS 

a crude screen in the de\·eioorr.e:ct ar.d 
screening of alternatives. ro~t is 
o~i:1~~~ilv addressed in the Jet::.i!d 
~naiysis. and remedy S{;lP.r:tion pC:ases of 
the r2medial process. T!.,e detaiied 
analysis e\'aluates and compares tr.e 
cost of the respective ai:ernati•·es. bur 
dmws no conclusion as to the cost­
effectiveness of the alternatives. Cost· 
effec:iveness is determined in ~he 
remedy selectiGn phase. consideri:Jg the 
long-term effectiveness and pe:m:mence 
afforded by the alternative. the extent to 
whica the alternative reduces the 
toxicity. mobility, or volume of tb.e 
hazarc:JUs substances through 
treatr:1en,!. the short·tP.!'ID effectiver.ess 
of the alternative, and the altematjve's 
cost (see preamble section below on 
detailed discussion of !he role of cost i!l 
decisionmaking). 

Several commenters addressed co:;l 
as an evaluation criterion. Some noted 
the importance of an adequate cost 
evaluation in the detailed analysis 
phase. EPA agrees that the evaluation of 
costs associated with an alternetive 
must be based on as complete and 
accurate cost data as possible. Several 
corr.menters stated that the discount 
rate used to determine the net present 
value creates a bias against protective 
remedies. Some argued that use of the 10 
percent discount rate established by 
Office of Management and Budget 
(OMB) Circular A-94 is inappropriately 
high. They believe use of this discount 
rate artificially reduces estimates of the 
cost of operation and maintena!1ce 
(O&M] and er:courages the selection of 
cont;,ir,ment-based. low r.apitai. high 
O&ivl cost remedies, while disco>Jf3Cir:!< 
high capital. low O&M cost remedie~. 
They commented that the disro•.:nt rail~ 
of 10 percent is unreali!.t;c Lec;,,he it 
does not take into acciJur.: !cmHe:.:1 
market conditions and ·~•-" :jke;Jhoori 
that the beneficial value of d cl<:aa site 
will increase as populations increase 
and natural resources become :1~ore 
scarce. The discount rate mav a\so be 
outdated because inflation rates have 
changed since the rate was devP.!oped. 
The commenters stated that five percent 
is a more realistic discount rate. EPA 
recognizes the importance of using an 
appropriate discount rate whe:n deriving 
estimates of project costs. EPA does not 
intend to create a bias against high 
capital. low O&M cost remedies. EPA 
will follow OMB Circular A-94 and 
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notes that O~[B is curre::1tly reviewin3 
its provisions. If and when Circular A-
94 is revised. EPA will address this 
matter in program guidance to ensure 
consistency with Circular A-94. 

EPA received the suggestion that the 
cost criterion should include the 
assessment of savings due to recycling 
of salvageable or recyclable material. 
EPA has not changed the rule to 
specifically consider revenue realiz2d 
due to recycling. However, EPA beiieves 
that to the extent response costs are 
directly offset by the receipt of revenue 
from recycling. such funds should be 
included when calculating the costs of 
the response action. 

One commenter argued that costs of 
future remedial actions should be 
included in the cost estimate, when 
there is a reasonable expectation that a 
major component of a remedy may 
require replacement. EPA agrees and 
believes that such factors may be taken 
into account under today's rule. 
Analysis under the "long-term 
effectiveness and permanence" criterion 
should be used to determine which 
alternatives may result in future costs. A 
detailed statistical analysis is not 
required to identify probable .future 
costs. Rather, qualitative engineering 
judgment should be used to assess 
whether replacement costs should be 
considered. EPA specifically has 
provided in the Rl/FS guidance that 
such costs are to be addressed. and if 
appropriate, included in the cost 
estimate, when it may be reasonably 
assumed that a major component of the 
alternative will fail and require 
replacement to prevent significant 
exposure to contaminants. EPA notes 
that when developing cost information, 
both direct and indirect capital and 
operation and maintenance costs should 
be developed. 

One commenter recommended 
considering as part of the analysis under 
this criterion, costs related to losses of 
business activities, residential 
development. and local. state, and 
federal tax revenues that may result 
from restricting future land use and 
ground water use that may be necessary 
with remedial actions that leave 
hazardous substances on site. The 
commenter also said that EPA should 
also take into account the reductions in 
the values of the neighboring properties 
that may occur when an inactive waste 
site is not restored to unrestricted use. 
In response, EPA does not believe it is 
appropriate under CERCLA to include 
these costs within this evatuation 
criterion. Section 111 of CERCLA 
governs the use of the Fund and 
according to that section, these costs are 

not included as costs that may be 
incurred bv the F•Jnd. In addition. 
section 107 provides the right to recover 
response costs. natural resourc2s 
damages and costs of certain health 
assessments or health effects studies. 
The costs listed by the commenter also 
are not included specifically within the 
costs recoverable under section 107. 
Further. such indirect effects such as the 
reduction in property values are the 
result of the hazardous substance 
activity, not the response action. 

One commenter asked EPA to 
acknowledge that federal procurement 
requirements apply to EPA contractors 
conducting Superfund remedial actions. 
EPA agrees with the commenter that 
EPA contractors must comply with 
federal procurement requirements and 
that this can reduce the cost of Fund­
financed remedial actions (e.g., contract 
award to responsive, responsible low 
bidder]. However, EPA does not believe 
it necessary or appropriate to · 
acknowledge this in the rule. Similarly, 
EPA received comments that it should 
employ cost-cutting measures when 
implementing remedial actions. EPA 
agrees and does so whenever possible. 

EPA received the comment that the 
detailed analysis does not afford 
sufficient weight to cost because. among 
the five criteria labeled as balancing 
criteria in the proposal. four address 
effectiveness and implementability and 
only one addresses cost. EPA stresses 
that the number of related criteria in the 
detailed analysis does not relate to the 
importance of each criterion. All nine 
criteria are important to address the 
requirements of CERCLA. 

8. Slate acceptance. This criterion 
reflects the statutory requirement to 
provide for substantial a!l.d meaningful 
state involvement. State comments mav 
be addressed during the FS. as -
appropriate. although formal state 
comments generally are not received 
until after the state has reviewed t!-Je 
draft RI/FS and the draft proposed plan 
prior to the public comment period. 

EPA received several comments 
stressing the importance cf this 
criterion. EPA agrees this consideration 
is important and has developed today's 
rule consistent with CERCLA's 
emphasis on state involvement in the 
remedial process (see also preamble 
section below on subpart F). 

9. Community acceptance, This 
criterion refers to the community's 
comments on the remedial alternatives 
under consideration. For this evaluation. 
community is broadly defined to include 
all interested parties. including PRPs. 
These comments are taken into account 
throughout the RI/FS process, although 

:or:1:al community cor:1ments a~e r:1ade 
durin3 the public cor:1ment period for :!":~ 
p~oposed plan and the RI/FS. 

EPA received one comment sug:;esc:r:.~ 
that this criterion only consider tl-.2 
acceptance of a party if that party 
resides in a community near the site. 
This commenter argued that co!Timer.ts 
from parties affec:ed only by 
interference of normal commerce or 
residing in areas unaffected by the 
potential health threat should not be 
afforded the same weight as those 
parties residing in the nearby 
com..-nunity. As a matter of policy, EPA 
places the highest priority on comments 
received from the community to which 
the site potentially or actually poses a 
human health or environmental risk. 
However, today's rule establishes no 
forrr.al priority for evaluating community 
comments. Instead, communitv concerns 
will be assessed on a site-spe~ific basis. 
allowing flexibility to meet the demands 
of varying site conditions and diverse 
community needs. 

Final rule: 1. Today's regulation 
revises proposed § 300.430(e)(9) based 
on comments received on the detailed 
analysis of alternatives using the nine 
criteria, the remedy selection. and the 
hierarchy of criteria used in the 
analysis. The revisions made in 
response to comments primarily attempt 
to clarify the process. The revisions 
reflect the fact that the detailed analysis 
should be an objective assessment of 
the alternatives with respect to the nine 
criteria and as a consequence. the 
theshold. balancing. and modifying 
labels have been removed from the 
discussion of the nine criteria during the 
detailed analysis and placed in L1e 
selection of remedy section, where L~e 
criteria are actually used as threshold. 
balancing. and modifying criteria. 

2. The final rule requires spedficatio:: 
of which reduction-toxicity. mobility or 
volume-will be achieved bv an 
alternative. Section · 
300.430(e)[9](iii)(D)(1) is revised to 
indicate that recycling is an acceptable 
means of accomplishing reduction. 

1\'cme: Section 300.430([). Remedv 
selection. · 

Existing rule: The 1985 NCP calls for 
the selection of remedies that are cost­
effective and that effectively mitigate 
and minimize threats to public health 
and welfare and the environment. 40 
CFR 300.68(i)(1). In selecting the 
appropriate extent of remedy, the lead 
agency considers cost. technology. 
reliability, administrative and other 
concerns. and their relevant effects on 
public health and welfare ami the 
environment. Federal ARARs are used 

lr 
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c.s :!12 Cdsis for cie:er:n!r:i:-:g c.!eu:up 
le\·~:s. 

CERCL\. as amended'in. 198fi. 
~:e,:ated the use of AR.~..Rs. includir.g 
state .-\RARs. as cleanu:J star:dar±: to a 
s;a:u:o~y requirement and pro\·idcd 
ot!:er ~eauirements for remedv selection. 
Cor.£ress retained the reauire.ment far 
prot~c!i'.·e and co~t-effedvc re:nedie~ 
and orescri'oed remedies that utilize 
per~a<1ent soluiior.s and alte:-native 
treat.:ne:~t technologies or resource 
r;:covery technologies to the n:axir.1um 
extent practicable. 

P:-oposed rule: The preamble to the 
proposed rule explained that selection 
of a remedial action is a two step 
process (53 FR 5142~). First, the lead 
agency. in conjunction with the support 
agency. revie•.vs the results of the RI/FS 
to identify a preferred alternative. The 
lead agency presents this preferred 
alternative. along with the supporting 
information and analysis. to the public 
in a proposed plan for re•·iew and 
comment. Second. the lead agency 
reviews the public comments. consults 
with the support agency to evaluate 
whether the preferred plan stili is the 
most appropriate remedial action for the 
site or site problem, and makes the final 
remedy selection decision (see also 
§ 300.515(e) for description of lead and 
support agency roles during the 
selection of remedy process). 

The identification of the preferred 
alternative and the final remedy 
selection decision are based on an 
evaluation of the major trade-offs among 
the alternatives in terms of the nine 
evaluation criteria. Remedial 
alternatives must be protective of 
human health and the em-ironment and 
co:np!y with ARARs (or justify a 
waiver) in order to be eligible for 
selection. These are the two threshold 
criteria from among the r.ine criteria. 

The lead agency balances the trade­
cffs. ide:1tified in the detailed analvsis, 
ar:1ong alternatives with respect to-long­
term effectiveness and permanence. 
reduct:on of toxicity. mobiEty or volume 
through treatment, short-term 
effectiveness, implementability, and 
cost. This initial balancing determines 
preliminary conclusions as to the 
maximum extent to which permanent 
solutions and tr-eatment can be 
p;ac!icably utilized in a cost-effective 
manner. The preamble to the proposed 
rule referrerl to the criteria used for 
balancing the trade-offs as primary 
balancing criteria. 

The alternative that is protective of 
human health and the e:wironment, is 
ARAR-compliant and affords the best 
combination of attributes is identified as 
the preferred alternativP. in the proposed 
plc;n. 

State anci cor:1:-:tunitv acce'Jtance arc 
fa:tor2d i::.to a fbal b~ianc:r.·g which 
determines the re:-::edy and the ex:ent of 
oermar:.e~t solutions and t;eatr.ent 
~rac:icable :cr the site. State ccncer-r:s 
~vill be factored into the pr:Jposed plan 
to the extent they are known. Howe\·er. 
formal state comments may not be 
received ur.til after the state has 
reviewed the draft RI/FS and the draft 
proposed plan prior to the public 
comment period. Similarly. to the extent 
possible. community concerns wiJ be 
factored into the feasibility study and 
proposed plan. However, community 
acceptance cannot be assessed 
definitively until the formal public 
comment period is held. 

Resvonse to comments: 1. Structure 
and c~nsistency. Although generally 
supporting the use of the nine criteria in 
remedy selection. several com.menters 
expressed concern over whether the 
balancing process ensures selectio:1 of 
remedies that comply with the statutory 
mandates ofCERCLA. L1 response. EPA 
believes that the remedy selection 
process promulgated today effectively 
harmonizes the somewhat competi:1g 
requirements of CERCL'\. and ensures 
that remedial actions will fulfill each 
statutory mandate. 

Specifically, some commenters wrote 
that the absence from the rule of the 
categories of thre:;hold. balancing, and 
modifying criteria described in the 
preamble to the proposal made the 
function of the criteria in remedy 
selection unclear and that the proposed 
rule did not provide sufficient practical 
guidance on remedy selection. 

In response. EPA has modified the 
proposed rule to provide further 
clarification and structure in the remedv 
selection process. First, EPA has added. 
expectations into the rule. in order to 
provide better guidance on the types of 
remedies tt:at EPA expects to consider 
in detailed anaiysis. and has set out a 
program goal and management 
p~i!lciplE:s ( § 300.-!30(a)). Second. EPA 
has added structure to the process by 
specifying the functional catego~ies of 
the nine criteria-threshold, primary 
balancing or modifying-:-in the remedy 
selection portion of the rule. Third. tl:e 
r.lle emphasizes the importance of two 
of the nir:e criteria-long-term 
effectiveness and permanence. and 
reduction of toxicity. mobility or volu:r.e 
through trea.U:1ent-in the balancing 
process. 

Some commenters opposed the 
adoption of the proposed remedy 
selection fra111ework. These commer.ters 
criticized the framework as being vague 
and providing little guidance on the 
weight to be afforded individual 
selection criteria or the o::der in which 

the cr'~eria should be considered. T:;~ 
ccm!T'.ente!'s criticized ~e proc2:.iS u.s 
likely to v<J.ry irom site to site. res":.Jlt::1c: 
i:1 ::-te select:on of different re:ned'es f~r 
site;:; with simil.:tr character:stics. 
Accord;;~g to t..'lese commenters. :r.e 
inconsister,cy could imoair EPA's abi!it•: 
to ne;otiate se~t!ements with PRPs. Or:~ 
conmer.ter warned that the ibid :-,a:ure 
of t!:e p:-oposed decision-n:ak:::g ;Jr:x:es5 
will make it more difficult for states. 
other federal ager.cies. a:1d FRPs to 
replicate. The commenter fears L':at EP:\ 
will waste time secor.d-guessir:g re:r.cdy 
selections and justifying how a preferred 
remedy was identified by a lead aga:1cy 
or a PRP. These com:nenters requested 
clear and comptete directions on how to 
select remedies. 

In response. EPA believes that the 
basic remedv selection S\'Ste:n as 
redsed preser:ts a so:.md: workable 
method for selecting protective remedies 
whiie balancing the technical. economic. 
and practical realities associated with 
each site and with the program as a 
whole to arrive at appropriate solutions. 
EPA believes that flexibility is needed in 
the remedy selection process precisely 
because each Superfund site presents a 
di:ferent set of circumstances. A rigid 
set of criteria for remedv selection. 
while perhap.s more easily reproduced. 
would not be well suited to such diverse 
site circumstances. and would be less 
responsive to Congress' mandate to 
consider a large number of factors. 
including protectiveness. permanence 
and treatment. cost effectiveness. and 
state and public participation. 

At the same time. EPA agrees that 
clarification is needed concerning the 
role and relath·e importance of the 
different criteria in remedy selection. 
and has responded by categorizing tl:e 
criteria by function (i.e., thresh(Jld. 
hlancing. and modifying). ar.::\ ty 
identifying balancing criteria tbt shouJC 
oe emphasized. These re~·isiorrs c.cid 
structure to the process and indicate the 
~e!ative importance of the diffe~e::l 
criteria. The inclusion of the ~o~L 
management principles. anJ -
expectations in the rule shocld also 
increase national consistency by 
fccl!sing detailed analysis ar.d rerr.er.!y 
selection on fewer, more apprcpriate 
alter:-tatlves. EPA believes that these 
changes will make it easier for the 
public to u.nderstand and anticipate EP.-\ 
decisions. 

b addition. proposed 
§ 3CC.430(f}[3)(iii) (§ 300.430(f)(l){ii) (D) 
and (E) in the final rule) is revised to 
clarify the relation of the evaluation 
criteria to the statutory mandates of 
section 121 of CERCLA. Specifically. the 
re;;ulation now states that cost-
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cff:cct:\·e:Je55 is to ce 2cter:r.ir:cd cy 
cor.:;:>a:-i:J.g :he costs and o...-cr~H 
':!fiectiven':!ss of alternatives to 
d8termine whether :he costs arc 
proportional to the e:fecjve:Iess 
ilc}iien~d. Overa:l e:fectivcness :o, :~e 
purpose of this determination inc~'-ldes 
long-term effectiveness and 
permaP.ence; reduction of toxicity. 
mobility, or volume H1rough trearrr:ent: 
and short-term effecliveness. T~e 
determination of v:hich alternative 
utilizes permanent solutions antl 
alternative treatment technologies to :he 
maximum extent practicable takes into 
account long-term effectiveness and 
permanence; reduction of toxicity, 
mobility. or volume through treatmt:nt; 
short-term effectivenes~ · 
ir:1plementability; and cost, as weil as 
state and community acceptance. . 

Another revision made to enhance the 
clarity of the regulation is the direclion 
at § 300.430(f)(l)(ii)[E) that special 
emphasis is to be afforded alternatives 
that offer advantages in terms of long­
ter;n effectiveness and permanence. and 
reduction of toxicity, mobility or volume 
through treatment. in performing !he 
balancing by which the remedy is 
selected. These two criteria are g;ven 
pr:mary consideration in the rule and 
preamble when analyzing the rebtive 
merits of the alternatives. These criteria 
will be the most important decisive 
factors in remedy selection wnen th~ 
alternatives perform similarly with 
respect to the other balancing criteria 
When the alternatives' provide similar 
long-term effectiveness and permanence 
and reduction of toxicity, mobility or 
volume. tbe other balancing criteria rise 
tc distinguish L':e alternatives and piay 
a more significanl role in selecting the 
rer.Jedv. For example. if two alternatives 
cffer similar degrees of long-term 
effectiveness and per;nar:ence and 
:-eduction of toxicity, mobility or volur.1e 
t~rough treatment. but one alternative 
would require more time to com;:;lete 
;1r.d would have greater sbcrt-tcr.n 
imoacts on human health and the 
en~·ironment. the decision-maker_ would 
focus on the distinctions betwce:1 ine 
alternatives under the short-te~m 
effectiveness criterion. 

One ccmm.enter stated that remedies 
should be evaluated on a national basis. 
rather than a site-specilic basis to. at a 
minimum. determine the relative 
im oortance of each of the nine criteria. 
A~cording to this cornmenter. site­
specific remedy selec+Jon using 
balancing leads to national!y 
incor:.s!stent remedies and hides from 
public view the remedy selection 

· p:-ocess .. \ different cornmenter argued 

:}]at si!c-soecific iactcrs sl:rn.:!d 
Jomin:!te tl::e ~e:neuy se:ec:i<::!1 ;J;<Jc~ss. 

Ef.\ be!;eves ~b.!t ~o-ia·.·s 
r..cd!fic:Jtior.s to the prcp~sal c 1 c:~:fy the 
~e:-::.cdy selection ?recess ::r1d help 
e:-.s'Jre th:.~t cansi~tent re:r.ecies are 
sele::::ed. The :e:nedy selec~ion process 
[:~ today·s ruie. shapeC. by the program 
go:Ji and expectations. promo:es 
nationul consistency ·...-h:le al!owin3 
conside:ation of important site-spes:fic 
fac:ors. In addition. EPA is developing 
guid:mce on expected remedies for 
specJic types d sites (e.g .. ;:nur..icipal 
landfills] and specific types of waste 
(e.g .• PCBs) that will a:;sist in. 
streamlining decision-makir:g and 
promoting g:-eater consistency_ 

One commenter suggested that the 
selection process focus on the risk 
reduction provided by the alternatives 
and the cost-effectiveness of each 
alternative. EPA agrees with the 
commenter that risk reduction and cost­
effectiveness are major r..onsiderations 
in selecting re:nedial actions. The 
amount of residual risk remaining after 
implementation of l~e remedy is 
analyzed under the long-term 
effectiveness and permanence criterion 
in the detailed analysis. The trnde-offs 
associated with this criterion are 
bolancerl with the other cril:.eria when 
selecting a remedy. However. to<!ay's 
rule affords e..xtra significance to the 
trade-offs associated with the "long­
term effectiveness and permanence" 
and "reduction of toxicity. mobility or 
volume through treatment" criteria when 
comparing the attributes associated ..,.-ith 
the alternatives... 

One commenter noted that EPA had 
omitted in the proposal a reference to 
the statute'sbias agai::2st off-site land 
disposal of untreated waste. EPA notes 
the emission and has changed proposed 
3 300.43U(f)(:_11[iii) ( § 30C.-l30(fl(1):ii)fE) :n 
the fi:::al rule} to clanfy t~at an 
alternative that relies on tl-.e off-site 
t!"?.nsoort and l;;nd disposal oi u:r.trea ted 
hL!Za~ous substances .wiil be the least 
fu·;ored alternative ;\'~::ere prac!i.cable 
treat;nent technologies are a1<ailable. as 
ceter::nined by analysis using th~ nine 
criteria. EPA notes that CERCLA does 
not extJress a pref~nce fer or bi.as 
against off-site remedies invoh·ing 
treatment and that the :"JCP is similarly 
neutral. 

Manv commen.!ers fe!t th<:~t protection 
of hurr."an health and the em ironment 
was appropriately established as a 
threshold criterion. One commenter 
reauested that protectiveness be c!early 
id~ntified as the dominant criterion for 
evaluating responses conducted hy 
PRPs. Another commenter felt that the 
proposed NCP did not make it clear that 

t!-:e ;;~c~ec:icn c: hum;.n ::eJl~h 3r:ci :he 
er:. ~:or:n~:-rt :-:'i'JS~ ::,e :net at :1 :"!·.1:1:::1-....;rn 
Cy :;:l ;-2meC.~es. 

Sec::o:-~ :.:1 of CERCLA I::<JKes c:'!a<. 
anci the le;;Js:ati·:e histor; coni"ir.ns. :hat 
t~e ove:-arching mandate of the 
Superfu:1d prograr:~ is to ;;ro:ect r.ur:lan 
heal(h and the er:.vironme:1t from l!le 
cu:~ent and ::JOtential threats ::lOsed b\· 
uDcon '•oiled :-;azardous wast~ sites. -
This :71ondate applies to all re:nedial 
ac:ions and cannot be wai\-ed_ This 
pr:or::y has teen reflected in the rule hy 
ind•Jalng protection as a :hreshoid 
crite!ion that -:-::.~st be satisfied by ail 
remedies selected under CERCLA 
( § 300.4:JO(f1[1J[ii)(A)). 

One cummenter noted that. in g':!nE:ral. 
if there will be significant exposure 
during implementation of the remedy. a 
remedial option that can be 
implemented quickly is preferable. in 
terms of the short-term protection it 
affords. to one that can only be 
implemented slowly but provides 
gre&ter long-term effectiveness. EPA 
responds by cautioning against over­
generalization and attempting to create 
too rigid a formula for remedy selection. 
EPA agrees that unacceptable short­
term impacts can cause an alternative to 
be considered non-protective of human 
health and the environment and can 
remove that c.lternative from 
consideration as a viable option. 
However. in this- example. the remedy 
that is less effective in the short-term 
(i.e .. takes longer to implement) also 
provides greater long-term effective..'le-ss 
than the remedy without "Unacceptable 
adverse short-term impacts. In this 
situation. generally EPA would evaluate 
the possible measures available to 
mitigate the short-term impacts and thus 
allow the alternative to be protec!:.ive 
during imp\f~menta \ion. This allt>rn<:~ t; .,., 
in otter words.. would not immeciia'2!1 
be r\J!eu out. ciue to its positive 
per:o:mance under the lcng-te:!:'. 
effectiveness and permanence cr;tel~•Jn 

One commenter cautioned that !he 
th:-eshold criteria should not be over:v 
re~tr;ctive. i.e .. must not include overlv 
ccnse!"':ati\·e s3fety facto:s. EPA 
believes it uses a sound. reasonaole 
approa2! in judgbg the ove:oU 
protedon afforded by a remedi.al 
alternative. ~See preamble d.escriptior. oi 
§ 300.-UO(e] for a complete diSCIJssinn nt 
evaluating risks associated with 
potential a!tematives.) As for the 
requirement to meet AR.-\.Rs. EPA is 
simply following the mandate in the 
statute that on-siie rem~dies selected 
u<Jder CERCLA section 1.Z1 must meet 
ali "applicable" and ~relevant and 
appro;n'iate" requirements of federal 
and state environmental laws, unless a 
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waiver is 2ppropriate ur;cer tl:e 
canditions set o•J! in CERCL\ section 
121(d](-t). EP.\ has discretion to 
d~cer:nine whether ar.v. all. or or:.lv a 
portion of a requireme-nt is releva~t and 
appropriate. consistent with the factors 
set out i:1 final rule § 300.·!00(6)[2); 
however. once determir.cd to be 
relevant and appropriate. ail re!eva:1t 
a:-~d appropriate portions of the 
requirement must be applied as tr.ough 
t!1ey were applicable (again. unless a 
;.vaiver is available). 

So:ne cor.1menters concluded that 
since Cong:-ess did not list compiiance 
with ARARs as one of the remedy 
selection criteria in section 12l(b). this 
criterion should not be considered a 
threshold criterion. In addition. some 
commented that protection of hu:nan 
health and the environment should 
receive more emphasis than compliance 
with ARARs. EPA believes that 
CERCLA section 121(d)(2)(A) 
establishes compliance with ARARs as 
a threshold criterion for remedy 
selection. That section requires the 
selection of a remedial action that "at 
least attains such legally applicable or 
relevant and appropriate standard. 
requirement. criteria. or limitation" 
(subject to waivers in CERCLA section 
121(d)(4)). ln some situations compliance 
with ARARs may not result in protective 
remedies because of exposure to 
multiple chemicals or through multiple 
exposure pathways that have additive 
or synergistic effects. In this case a 
remedy may need to achieve levels more 
stringent than the ARARs to ensure 
protection. 

One commenter argued that since 
different remedies must meet different 
ARARs and, because meeting some 
ARARs precludes meeting other ARARs. 
some site cleanups will not be able to 
meet a!l AR.'\Rs. Another commenter 
sought clarification on comparing 
alternatives when different A.ltA.Rs are 
identified and questioned how EPA 
would prioritize alternatives if none 
meets all the identified ARARs. 

In response. EPA notes that in the 
detailed analysis, each alternative is 
evaluated individually to determine if 
the alternative will be ARAR·compiiant. 
Each alternative will possess its own set 
of ARARs. and frequently ARARs for 
one alternative will not be ARAR for 
another alternative for the same site 
(e.g .. an incineration alternative may 
have air emissions ARARs not 
applicable to a bioremediation 
alternative). Alternatives need only 
attain requirements that are applicable 
or relevant and appropriate for that 
alternative, not all ARARs identified for 
any alternative at the site. Alternatives 

that cannot :r.eet all of their resoecti\'e 
ARARs must justify a wai\·er u~der 
CERCL\ section 1~1(d](4) (final <ule 
§ 3CO.·B0(!)(1)(ii)lC)) for each 
requirement that will not be met in crcier 
for that alternative to be eligible for 
selection as the remedial action. 
Alternatives involving A.HAR waivers. 
of cour~e. must also provide adequate 
protection of human health and the 
e:n·ironment in order to be e!igible fer 
selection as the remedy. 

2. R.o!e of cost in cast-effectiveness 
determination. The appropriate role of 
cost in remedv selection has been a 
controversi?.l.issue. EPA received 
questions concerning the weight 
afforded each of the criteria. including 

·cost, when balancing the trade·offs 
among the criteria. Under the proposal 
and today's rule. cost is considered in 
making two statutory determinations 
required for selected remedies: that the 
remedy is cost-effective (i.e., the remedy 
provides effectiveness proportional to 
its cost) and that it utilizes permanent 
solutions and treatment to the maximum 
extent practicable. The comments that 
address the role of cost in the cost­
effectiveness determination are 
discussed first. 

According to several commenters, 
Congress clearly intended that remedies 
would be selected based on the 
protectiveness afforded by the 
alternative and cost would be used only 
to select from among protective 
alternatives. A different comrnenter 
argued that the cost-effectiveness 
mandate must be used to ensure that 
remedial actions, which must be 
protective of human health and the 
environment, ARAR-compliant, and 
utilize permanent sclutions and 
alternative treatment technologies or 
resource recovery technologies to the 
maximum extent practicable. achieve 
these mandates at the lowest possible 
cost. 

EPA agrees that cost can only be 
considered in selecting a remedy from 
among protective alternatives. The 
remedy selection process requires that 
alternatives must be demonstrated to be 
protective and ARAR-compliant (or 
justify a waiver) in order to be eli3ible 
for consideration in the balancing 
process by which the remedy is 
selected. This sequence of steps ensures 
that the selected remedy will be 
protective of human health and the 
environment and that protection of 
human health and the environment will 
not be compromised by other selection 
factors, such as cost. Several 
commenters supported the proposed 
remedy selection process believing it 
ensures the selection of a cost-effective 

remedy while at the same tirr.e ::ot 
aiforcing an overly dominant ;:-ole to 
cost. 

Some commenters argued that cost 
shoulJ or.ly be used to imp!emen! a 
selected. protective remedy in the ~ost 
cost-efficient manner. i.e .. that cost­
effectiveness should only be considered 
after the remedy has been selected to 
ailow implementation in the least cost!'.' 
manner. The commenters assert that · 
their interpretation follows from the 
statute and the legislative history. 
Another commenter asserted that cost­
effectiveness primarily is a check to 
prevent unreasonable expenditures and 
to ensure remedies are implemented in a 
cost-efficient (and not necessarily the 
lowest cost) manner. 

In response, EPA believes that cost is 
a relevant factor for consideration as 
part of the selection of the remedy from 
among protective. ARAR·compliant 
alternatives, and not merely as part of 
the implementation phase. EPA believes 
this position is consistent with both the 
statute and legislative history. 

CERCLI\, at section 121(a), states that 
"the President shall select appropriate 
remedial actions • • • which are in 
accordance with this section and, to the 
extent practicable, the national 
contingency plan, and which provide for 
cost-effective response." Thus, cost­
effectiveness is established as a 
condition for remedy selection, not 
merely as a consideration during 
remedial design and implementation. 
Further in the statute, at section 
121(b)(1), Congress again repeats the 
requirement that only cost-effective 
remedies are to be selected, as 
follows:"The President shall select a 
remedial action that is protective of 
human health and the environment. that 
is cost effective. and that utilizes 
permanent solutions and alternative 
treatment • • • to the maximum 
extent practicable." Again, cost­
effectiveness is cited along with 
protectiveness as a key factor to 
consider in selecting the remedy. EPA 
believes that the statutory langua~e 
supports the use of concepts of "cost" 
and "effectiveness" in this rule's nine 
evaluation c:-ite.ria that provide the basis 
for the remedy selection decision, rather 
than as factors to be applied after the 
remedy has been selected. 

EPA believes that this approach is 
also in line with the legislative history 
underlying the SARA Amendments, 
which added section 121 to CERCLA. 
The Conference report on SARA 
discussed the concept of cost­
effectiveness, and specifically approved 
of the approach to cost-effectiveness 
taken by EPA in the 1985 NCP: 



Federal Reg!ster i Vel. 5'j, ~<o. 46 / ThU!"sdav. ~.Lrch 8. 19~0 I Rules -Jnd Regdc.tions 5
_,_ 
, ..... -

T:-.e rJ~o\·:sion tha~ ~1ctior:s ur.~Pr bo'.:, 
~t~C~I·C~J !C4 and 1C5 :nu$! bt! C< . ..iSl-r::t.~?Jc:.:\.-3 .is 

tJ ... :J;L'~ .. :r..':!·ort of EP.l's e:..::s::'r.:; p.Ji.:c_t~ cs 
~:7 :::;oc:ed .n r.:,e .Vc:t:oncl C<.}!!CJ:::;enc: . .: P!c.~:. 

H.R-. Rep. 962. 99th Co:::; .. :::d s~ss. 2~5 
(1936) (emphasis atlded). 

Specifically. the 1985 l\CP required 
~hat: 

:.~ seiec:i.1g tl:e cpprcpricte e.x:ent of .·emedy 
~-om ar.;cng the a!ternati:·es that will arhiec·e 
c,'ec~ate prctec:;on of public !-:ealth anJ 
welfare and the environment in accorci.Jr.ce 
....,ith 300.68(iJ(1]. the lead a::;er.c:; will 
consider cost. technology. re!iatJility, 
administrative and other concerns. anr.! thelr 
relevant effects on public !:ea!th and welfa~e 
and the environmer.t. 

.W CFR 300.68(i)(2) (emphasi:; added). 
Thus. the 1985 NCP provided that cost 
should be a factor in tte selection of a 
rerr:<:dy. and emphasized that cost m<1;: 
be used to select wamong" those 
<!tle:natives that are protective; 
significantly, the 1985 rule does not 
cor.template a unique protective remedy 
i:1 most cases, for which cost would 
simply be used to decide on possible 
implementation mechanisms. 

The preamble to the 1955 NCP goes on 
to explain in more detail the role of ccst 
in that rule: · 

The approach embodied in today's rule is 
to select a cost-effective alterr:ative from a 
range of remedies thcr protec!s che public 
health a;;d we!fcre and !be em·.:.-onment. 
Fir-st. it is clear that if aU the re:ncdies 
examined are equally feasible. reliable. and 
provide the same level ~f protection. the lead 
agency will select the least expensive 
remE:dv. Second. where all factors are not 
equal. ·the lead ag~::ncy must ~valuate the cost. 
level of protection. and reliability of each 
alternative. In evaluating the cost of rcmetial 
alternatives, the lead agency must consider 
not only immediate capital costs. but also the 
costs of operating and maintaining the 
remedy for the period required to protect 
public health and welfare and the 
environment. For example. t!-:e lead agency 
mig!-:t select a treatment or d2st:uction 
technology with a higher capital cost than 
!on"-term containment bec-.mse treatment or 
ces~ruction might offer a perm3nent solution 
:a the problem. 

F;nai:_v·. the lead cr,;errCj' wou.'d not cil\'fi}'S 

s~iect the most protective option regarriiess 
~~·:::as c. The lead agency would i.1Stead 
consider costs. technolo::;-y. reliability. 
ad."!Unistrative and other concerns. and tlreir 
e'fects en puh!ic health and weifare Gfld the 
em·ironment. This allows se!ect.ian of aa 
a!te;-native that i.s the most appropriate for 
the speufic site in question. 

50 FRat 4i921 (Nov_ 20. 1985) (emphasis 
added). 

Today's rule continues the approach 
embodied in the 1985 NCP. although 
some of the terminology has changed. 
First. the approach promulgated today 
requires that alternatives are 

dctermiiled ~o be adeq'...ia~el:: pro~ect1ve 
2!1G AR.-\F-cor.:pliar.: bcfo;·e cos:­
t:::ecti \·er.ess is consid::.!red ir. remedy 
seiec:ian (see-~ 300.-!JO(r](l)(i:;[D;;. 
Second. today·s r!lle recog!1izes that a 
ranoe of alternatives caP. be nrotective 
ar.J'ARAR-corr.piiant. and that cos: is a 
legitimate factor for choosing among 
such alterna ti\·2s. 

T:-:e H!35 ~·;cp based the cc~t­
effectiveness determination on 
technoiogy. ;el:ability. admini~trative. 
and other concerns aml their effects on 
public heaith and welfare antl the 
environment. Today's rule consiuers 
basically the same factors but has resast 
them to reflect CERCL\'s pre~erences 
and mandates. For example, techr.olo:;;;T 
is considered under the criterion of 
reduction of toxicitv. mobihtv. or volume 
throu3h treatme!11 for treatm~n.t 
periormance: long-term eifectiveness 
and permanence for residuals. and 
short-!erm effective!'less for adve:-se 
ir:1pactS- Reliability of treatment 
technology is considered under 
reduction of toxicity. mobilit}•. or volu:r:e 
through treatment Reliability of long­
term management controls used to 
address treatment residuals is 
considered under long-term 
effectiveness and p€rmanence. Effects of 
alternatives on protection of human 
health and the environment is 
considered under short- and long-term 
effectiveness- Administrative an-d other 
concerns are replaced by the 
implementability criterion. which is not 
considered in determining cost­
effectiveness but is used in determining 
the extent to which permanent solutions 
and treatment can be practicably 
utilized. along with state and community 
acczptance. 

In addition to endorsing the 19a5 :--.iCP 
approach to cost-€ffectiveness. the 
SARA Conference Report went on to 
discuss the Conferees' view of tl">e rolt> 
of cost-effectiveness in the remedy 
selection process: 

The term "cost-eiTective" mc3ns thJ.t ;n 
determining the uppropriate level of cleanup 
the ?resident first cieterrmnes the dppropnate 
level of environmental c:r.d health protection 
to he achieved dod then selects a cos:­
efficient means of achie\;ng that goal. Only 
after the President determines. by the 
selection of applicable or relevant and 
appropriate requirements [ARARs]. that 
adequate protection of hlilllan health an c.! t.i-.e 
environment will be achieved. is it 
appropriate to consider cost-effectiveness. 

H.R. Rep. 952, 99th Cmg .. 2.d Sess. 2J5 
(1986). 

As the Conference R<2por1 
contemplated. where there is an 
applicable or relevant and appropriate 
requirement (ARAR) that defines the 
"appropriate level ol environmental and 

\fJs:::J:..::.I Cor~~::::r::i:.a:1t :..evei ~\lCL' .... 
67'C~r:~ '·"·ate:-. EP.-1. vvill se:ec~ l~r~ 
I..!::J;:H·~:::n::.:e ar:d cost-2ff:c:2nt 
~e~:-::;,J:o;y !'~r ac~le\·in~ th:it le~:ei 
ur.:::er :oday's r:.1:e. 10 If two or more 
a!temarives .:ue determined to be 
com;;ar2o!v effective in 2c!'lievi:12 :h:>: 
~ICL starrd .. m.i and level of prote~tior<. 
tr.e :e"st costly of the a!ter.-:atives would 
be se!ected as the cost-effective so:utiu!1 
unde; today's rc;'e . 

Howe\·er. tt:e situation is ofte!1 mu:·e 
complicated. l11.deed. in most cases. 
tl:ere wit! not be one level or standard-­
e.g .. one contaminant-spe:::i:ic ARAR­
Llrat d~fir.es pratectiveness. but ratht=r . 
:here ·wi!l be a range of protective. 
ARAR-compliant aiteruatives eligib:!! 
for selection that vary in their costs and 
effectiveness. 

There are two p:-incipal reasons for 
this. First. ARA.Rs a:-e not available i:", 
all situations. Contamin2.nt-s;:;eciflc 
ARARs ha\'e been promulgated for a 
smail pe:centage of contaminants. 11 <H:d 
even if contaminant-specific ARARs 
were a\·ailable for some relevant . 
substances, they generally Llo not dcfiEe 
protective levels for contaminated soils 
nor do they always define protectin 
levels for mixtures of chemicals (typir,al 
Superfund Site situo.tions). Thus. EPA 
must evaluate additional informatior. to 
determine what remedies would protect 
human health and the environment t!::e 
answer. as reflected by ttis final rule's 
definition of an acceptable risk -range." 
is that there are generally a range of 
remedies that may be protective. 

The second Iruljor reason that therf! 
will not be one level or staru:lard that 
defines protectiveness in most cases. i.!' 
that the -NCP requires the developmen; 
of alter:.atives that represent disL':;c: 
srrc!e~'c:s for cleaning up the site or si:e 
probler.1. These alternati>.:;s wi;l ad1!e\ e 
protec:ion of human healt.h and the 
environment through different metr.~ti" 
(e.g .. tre01tment. containment) or 
corr:bin.auuns of methods i!nd will oftec-, 
invol\e different ARA.Rs. particulu:-ly 
action-specific requirements.'~ (As 

10 See finat rule§ JU0.4:!!11_f)[I)[ii)(D). wh1cil 
pro•ide• th.at only after an alternative is found to b€ 
"prutecttve and ARAR-cumplii!nt_" is !he altcrnatin' 
evaiudted bdseJ 0<1 cost or other tx.! .. ncing Cactors. 

'' For e'tample. although there are a l<Jrge numbt•r 
of hazardous substances that may contaminate tfw 
ground wate1'. fin-d I MCL levels have only been 
promul~ated for appro~tmately :n chercicais 
(assurrung "r-adicmuclick-s" are grouped. and 
con•itlered to be one cilcntiCCil]. See 40 CFR Ul-ll-
141.16: -Ill CFR H1.6l-H1.u2: and 54 FR 275G7 [Jun .. 
::9. 1!r.l91. 

"Lu<:lltirm-~ific ARARs and nction-~ific 
ARARs are dis01ssed in more detiiil ia t~ pn!IUI'lbt., 
to 1h" propo~ f'o;CP, 53 FR ai5H:l7 {Dec. 21. 19tlll). 
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noted above, e.g .. incineration may ha,·e 
a potential ~..RAR relating to air 
emissions that a cher:1ical treatment 
option would not.) Differe:1t me!hods of 
protection typically will vary in their 
costs and effectiveness (e.g .. treatment 
residuals, short-term impacts). Where 
costs and effectiveness vary among 
protective and ARAR-compliant 
alternatives. it is necessary to evaluate 
the relationship of costs to effectiver:ess 
within and across alternatives to 
identify which options afford overall 
effectiveness proportional to their costs. 

EPA believes that the intent of the 
SARA Conference Report was to make 
clear that cost-effectiveness cannot be 
used to justify selection of a remedy that 
does not protect human health and the 
environment. By following the approach 
of the 1985 NCP, and by considering 
cost-effectiveness only after EPA has 
identified protective remedial options, 
EPA believes its approach is consistent 
with the objecti,·es and intent of 
Congress. 

Some commenters urged that EPA 
hig;11ight cost in the remedy selection 
process, elevating cost-effectiveness to a 
threshold criterion, in recognition of the 
mandate for cost-effective remedies. 
Several commenters suggested several 
reasons why cost-effectiveness should 
be considered a threshold criterion. One 
commenter stated that the legislative 
history indicates that cost-effectiveness 
should be a threshold. Another 
commenter indicated that cost is 
considered throughout the FS and is the 
only truly objective criterion of the nine 
and that, in practice, EPA has made its 
decisions with cost as a primary 
consideration. Another commenter 
sought explicit confirmation in the rule 
that regardless of how the five factors 
balance out. only cost-effective 
remedies may be selected. Other 
commenters wanted clarification 
concerning t.~e weight afforded each of 
the criteria, including cost. when 
balancing the trade-offs among the 
criteria. 

In response to th:'! comments urging an 
increased role of cost or requesting 
clarification on the role of cost, EPA 
notes that it has established cost as one 
of the evaluation criteria in the detailed 
analysis and that the final rule explains 
more clearly how cost is to be 
considered in determining cost­
effectiveness and the practicable extent 
to which permanent solutions and 
treatment can be used. 

EPA agrees that cost-effectiveness is 
like the two threshold criteria in that it 
is a statutory requirement with which an 
alternative must comply in order to be 
eligible for selection as the remedy. The 
statutory finding of cost-effectiveness is 

not "balanced," with ar.y other sta ti..ltor:,r 
requirement, but rather certain 
evaluation criteria are balanced to reach 
the conclusion that the remedy is cost­
effective. More than one alternative can 
be cost-effective. 

EPA has decided, however. not to 
establish cost-effectiveness as a 
threshold finding largely d:.~e to the 
sequence in which the statutory findings 
a:-e made. When EPA begins the 
selection step, inforrr:ation is readily 
available from the detailed anaivsis to 
determine immediately which -
alternatives are protective and ARAR­
cor:lp!iant and therefore eligible for 
selection. The focus of the remedv 
selection process from this point -
forward is on drawing conclusions 
about the distinguishing differences 
among eligible options to determine 
which alternative represents the 
maximum extent to which permanent 
solutions and treatment can be utilized 
in a cost-effective manner. The findings 
of cost-effectiveness and the extent to 
which permanent solutions and 
treatment are practicable both derive 
from the balancing of these differences 
or tradeoffs. 

Commenters asked EPA to clarify the 
measure of effectiveness used in the 
determination that costs are 
proportional to an alternative's overall 
effectiveness. Overall effectiveness, as 
used in the cost-effectiveness 
determination, is a composite of long­
term effectiveness and permanence; 
reduction in toxicity, mobility or volume 
of the hazardous substances through 
treatment; and short-term effectiveness. 
The relationship between overall 
effectiveness and cost is examined 
across all the alternatives to identify 
which options afford effectiveness 
proportional to their cost. 

Because sorr:e commenters were 
cor.fused by the description of cost­
effectiveness in proposed 
§ 300.430(f)(4)(ii)(D) ("the remedy 
provides overall effectiveness 
proportional to its costs"), EPA believes 
that it is necessary to bettP.r express its 
intent. This description of cost­
effectiveness is in final 
§ § 300.430(f)(l)(ii)(D) and 
300.430(f)(5)(ii)(D). 

EPA uses the term "proportional" 
because it intends that in determining 
whether a remedy is cost-effective, the 
decision-maker should both compare the 
cost to effectiveness of each alternative 
individually and compare the cost and 
effectiveness of alternatives in relation 
to one another (see 53 FR 51427-28). In 
analyzing an individual alternative, the 
decision-maker should compare, using 
best professional judgment, the relative 
magnitude of cost to effectiveness of 

that a!terr!ative. In cor.:iJ2~i;c~ 
alternatives to one ancther. the 
decision-maker should exa:-::ine 
incremental cost differe::ces i:1 rciat:.: 
to incremental differences in 
effectiveness. Thus. for example. if th 
difference in effectiveness is small b·~ 
the difference in cost is very large. a 
proportional relationship between the 
alternatives does not exist. Ti:e more 
expensive remedy may not be cost­
effective. EPA does not intend. howe\ 
t.1at a strict mathematical 
proportionality be applied because 
generally there is no known or given 
cost-effective alternative to be used as 
baseline. EPA believes, however. that . 
is useful for the decision-maker to 
analyze among alternatives, looking at 
incremental differences. 

EPA believes that using the term 
"proportional" describes wei! this type 
of multidimensional analysis. Using 
such an analysis should enable the 
decision-maker to determine whether a 
alternative represents a reasonable 
value for the money; more than one 
alternative may be considered cost­
effective. 

In response to the comment that cost 
should be used to distinguish between 
comparably protective remedies, EPA 
notes that many alternatives wiil be 
protective but will achieve that 
protection through different r:1ethods or 
combinations of methods, such that the 
commenter's characterization of 
alternatives as "comparably protective·· 
may not be appropriate (though all 
alternatives may be protective). 
However, alternatives may emerge from 
the detailed analysis as cor:1parably 
"effective," in terms of the three 
effectiveness criteria of long-terr.1 
effectiveness and permanence. 
reduction of toxicity, mobility or volumE 
through treatment and short-term 
effectiveness; in that event, the least 
costly of the comparably effective 
alternatives would be identif:ed as cost· 
effective while t.1e others would not. 
However, because the remedy selection 
'process usually involves conside:ation 
of a range of distinct alternatives that 
generally vary in their effectiveness ar.c 
cost, most often a comparative analysis 
of the relationship between the overall 
effectiveness of the alternatives and 
their costs will be required to determine 
which alternatives are cost-effective 
(i.e., provide overall effectiveness 
proportional to the!r costs). 

One commenter suggested adding the 
following to proposed § 300.430(£)(3): 
"Remedies selected shall be cost­
effective relative to other alternatives. 
In evaluating the cost-effectiver:ess of 
proposed alternatives, EPA shall take 
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into account the total short- and long­
term cost of such actions. including the 
costs of operation and maintenance for 
the entire period during which such 
activities will be required. A cost­
effective remedv is one with costs 
proportional to the remedy's overall 
effectiveness." · 

EPA has not incorporated the entire 
suggested statement into the rule. EPA 
believes the commenter's statement is 
too narro·;v, because several types of 
costs are factored into the evaluation of 
the cost of the remedy during the 
detailed analysis. These costs include. 
but are not limited to, the direct and 
indirect costs identified by the 
commenter. Also. the language does not 
reflect that overall effectiveness 
involves a composite of effectiveness 
factors. i.e., long-term effectiveness and 
permanence. toxicity, mobility or 
volume reduction through treatment, 
and short-term effectiveness. EPA does 
agree with the commenter that a cost­
effective remedy is one with costs 
proportional to the remedy's overall 
effectiveness. A more detailed 
discussion of the types of costs that may 
be considered is included in EPA's Rl/ 
FS guidance (cited above). 

One commenter argued that because 
the requirement that all remedies be 
cost-effective is unconditional, shoufd 
EPA select a remedy requiring treatment 
techniques that are more stringent than 
health based ARARs or the to-• to 10- 6 

acceptable risk range. EPA must 
demonstrate the ability of the 
techniques to provide meaningful and 
necessary risk reductions at a 
reasonable cost. Although EPA 
generally will not select a remedial 
action specifically to achieve a risk level 
below to-& (e.g .. to-ry, technology used 
in implementing the selected remedy 
could actually achieve additional risk 
reduction (e.g .. to-'1). EPA agrees with 
the commenter that as with any remedy 
selected under CERCLA section 121. a 
remedy selected with a risk level below 
t0- 6 must be cost-effective (and meet 
the other requirements of section t21). 

Another commenter suggested that 
EPA add language to the rule stating 
that EPA shall select a remedy with 
associated risk lower than to-• only 
when necessary for protection of human 
health or the environment or compliance 
with ARARs, or if EPA can demonstrate 
that such risk reductions can be 
achieved at a reasonable cost. In 
response, EPA explains that once levels 
are established for carcinogens that will 
satisfy ARARs. EPA will consider 
cumulative or synergistic effects from 
multiple contaminants or multiple 
exposures. For carcinogens without 

ARARs. 10- 6 is a point of departure from 
which technical. uncertainty and 
exposure factors are used to establish 
preliminary remediation goals, which 
include a target risk level. Final 
remediation goals are determined in the 
remedy selection decision by balancing 
the major trade-offs among the 
alternatives based on the evaluation 
criteria (as described in 
§ 300.430(f)(1)(ii)), which will establish 
the specific level within the acceptable 
risk range the remedy will be designed 
to achieve. (See preamble discussion 
above on risk range.) 

One cammenter requested 
clarification that the cost-effectiveness 
requirement applies equally to Fund­
financed and PRP-financed remedies. 
However. several other commenters 
asserted that the cost-effectiveness 
requirement pertains only to remedies 
that EPA intends to seek from PRPs or to 
fund itself. When the PRPs are 
proposing a remedy, according to these 
commenters, cost-effectiveness is a 
matter only for the PRPs. not the 
government. 

EPA provides the following 
clarification. The statutory requirement 
that each remedy selected be cost­
effective applies to all Fund-financed as 
well as all PRP-financed remedies under 
CERCLA. 

3. Cost and practicability. Some 
commenters requested clarification of 
the proper analysis of trade-offs 
between cost-effectiveness and the 
practical limitations of treatment 
technologies on one hand, and the 
mandate to utilize treatment to the 
maximum extent practicable on the 
ether. In addition. one commenter wrote 
that the proposed process blurs the two 
concepts of cost-effectiveness and 
practicability. Some commenters noted 
that cost must be considered in 
determining what is "practicable." EPA 
responds that cost is considered in 
making both findings as are certain 
other criteria. Cast is considered in 
determining cost-effectiveness to decide 
which options offer a reasonable value 
for the money in light of the results they 
achieve. Cost differences must also be 
considered in the context of all other 
differences between alternatives to 
reach a conclusion as to which 
alternative, all things considered. 
provides the most appropriate solutions 
for the site or site problem. It is this 
judgment that determines the maximum 
extent to which permanent solutions 
and treatment are practicable for the 
site or site problem being addressed. 
Criteria other than cost that are also 
used to make both findings are long­
term effectiveness and permanence, 

reduction in toxicitv, mobilitv or volume 
through treatment. ~nd short~term 
effectiveness. However. the 
determination of "practicability" also 
takes into account the implementabilit:; 
of the remedy and state and community 
acceptance. 

b response to the comment that EPA 
may not select a non-permanent remedy 
if a permanent remedy is practicable. 
EPA notes that the final balancing by 
which the remedy is selected decices, 
from among protective. cost-effective 
alternatives. the extent to which 
permanent solutions and treatment are 
practicable for the site. EPA must select 
an alternative providing the maximum 
permanence and treatment practicable. 
EPA uses the balancing and modifying 
criteria to determine what is practicable. 
A commenter indicated that PRPs must 
be required to clean up the released 
hazardous substances to the maximum 
extent practicable. EPA agrees; PRP · 
cleanups are subject to the same 
standards as Fund-financed remedial 
actions. 

Several commenters addressed 
specifically the statutory mandate to 
utilize permanent solutions and 
alternative treatment technologies or 
resource recovery technologies to the 
maximum extent practicable. One 
commenter suggested-establishing this 
statutory mandate as a threshold 
criterion. Similarly, another commenter 
argued that since the concepts of 
protection of human health and the 
environment, cost-effectiveness. and the 
preference for permanent solutions and 
alternative treatment technologies or 
resource recovery technologies are 
specifically grouped together by 
Congress, these criteria should be 
balanced with each other in the same 
context in the remedy selection process 
of the NCP. The commenter urged 
elimina lion of the distinctions benveen 
the threshold and primary balancing 
criteria. 

EPA believes that it has established 
an appropriate process for addressing 
all these provisions. first by identifyi~g 
protective, ARAR-compliant 
alternatives eligible for selection, ar.d 
then by balancing tradeoffs among 
alternatives with respect to the other 
pertinent criteria to identify a cost­
effective alternative that utilizes 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable. EPA does not believe 
that it is possible or appropriate to 
address the mandate to utilize 
permanent solutions and treatment to 
the maximum extent practicable as an 
evaluation criterion because this 

-
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;nandate represents a conclusion 
re;1ched .. uout a remedy on the basis of 
several evaluation factors. 

Some commenters stressed that the 
statute does not require permanent 
solutions or treatment in all cases. 
Another commenter argued different 
criteria should be applied if EPA 
determines that a site is "beyond 
\;!chnical and economic remediation." 
EPA agrees that under CERCLA. the 
requirement to select permanent 
solutions and treatment technologies is 
qualified by practicability. This concept 
ensures selection of remedies 
appropriate to the site problems. 

Some commenters noted that cost 
must be considered in determining what 
is "practicable." As discussed above, 
the cost of the remedy is among the 
factors considered in determining the 
use of permanent solutions and 
treatment to the maximum extent 
practicable. 

4. State and community acceptance. 
One comment believed state and 
community acceptance were 
appropriately categorized as modifying 
criteria. This commenter concluded that 
in the statute Congress djd not afford 
the same weight to state and community 
acceptance as the other criteria. Another 
commenter felt that the proposal 
afforded too much weight to state and 
community acceptance and that these 
interests would exercise undue 
influence over the selection of a remedy. 
EPA disagrees with the latter comment. 
CERCLA calls for meaningful state and 
commumty involvement in selecting the 
remedial action. See. e.g~ sections 117 
and 1Z1(f) of CERCLA. Torlay's rule 
provides a framework for such 
involvement. EPA notes. however. that 
information on state and community 
acceptance generally will not be 
complete until comments are received 
on the proposed plan. Once all 
comments are evaluated. state and 
community acceptance may prompt 
modifications to the preferred remedy 
and are thus designated modifying 
criteria. rn no case will EPA sacrifice 
protection to achieve state and 
community acceptance. 

Several commenters sug,oested that 
consideration of state acceptance as a 
modifying criterion did not adequately 
take into account state concerns in 
remedy selection. One commenter 
stated that the proposed approach 
would likely result in state input not 
being factored in until the ROD was 
being prepared, ~hich would be too late 
for addressing serious concerns. For this 
reason. one commenter suggested 
making state acceptance a primary 
balancing criterion. 
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EPA believes that the process as 
proposed adequately addresses state 
interests. Often. a state agency may be 
the lead agency for RI/FS activities at a 
site. directly developing, in consultation 
with EPA. the alternatives that will be 
analyzed in detail. and the option that 
will be put forward as the preferred 
alternative in the proposed plan. vVhen 
EPA is the lead agency. states 
participate as the support agency and 
are involved in these same decisions. 
The rule provides for consideration of 
state concerns throughout the remedial 
process, noting that such concerns 
should be reflected, to the extent 
possible, in the proposed plan. However, 
the rule acknowledges that the 
assessment of state concerns may not be 
completed until after the formal public 
comment period has been held and, 
therefore, highlights consideration of 
this criterion in the final remedy 
selection decision. 

EPA received comments urging 
express recognition that Indian tribes 
have the opportunity, along with states, 
to review draft RI/FS reports prior to 
public review. These commentcrs 
requested that EPA afford substantial 
deference to. Indian tribe and state 
comments on the RI/FS workplan, the 
ROD and regarding ARAIU. In response, 
EPA notes that § 300.515(b) allows 
Ind!an tribes to be treated the same as 
states in the remedial process if certain 
conditions are met, thus ensuring the 
Indian tribes have the opportunity to 
review and comment on significant 
documents such as RI/FSs and RODs. 
EPA recognizes the substantial role that 
states and Indian tribes play in the 
remedial process and does not believe 
further emphasis is necessary in the 
remedy selection portion of the rule. 

Several commenters argued that 
community acceptance is a significant 
criterion and should have more 
influence in alternatives evaluation and 
remedy selection. These commenters 
urged that this criterion be made a 
primary balancing criterion. The 
comment~rs felt that community. as well 
as state concerns. should be considered 
throughout the remedial process. 
highlighting in their comments the desire 
to participate in the development of RI/ 
FS workplans and to participate in the 
detailed analysis. Similar to the 
concerns expressed on the role of state 
acceptance. some commenters 
cautioned that if community acceptance 
is addressed only at the ROD stage, lack 
of acceptance could result in serious 
conflict between EPA. the state and the 
communHy. 

EPA agrees that community 
acceptance is extremely important and 

has established a Superfund co;r.murwo.· 
relations program to facilitate · 
communication between the communitv 
and the lead and support agencies. To· 
the degree that community acceptance 
of the alternatives is known at the time 
of the proposed plan. it will be taken 
into account in the development of the 
plan. Additionally. the public may 
access the administrative reccrd 
throughout the remedial process and 
may voice concerns to the lead a;;ency 
regarding the contents of the documents 
contained in the record at any time. 

Due to the fact that information with 
respect to this factor generally \vill not 
be complete until after the official public 
comment period, EPA has not included 
community acceptance as a primary 
balancing criterion. A correct 
assessment of community acceptance 
necessarily is based on hearing from the 
community as a whole. Accordingly. 
EPA believes it would be premature to 
address this factor conclusively prior to 
the public comment period. duri.."'g 
which EPA may hear from citizens who 
have not been vocal earlier dlW.ng the 
Rl/FS process. Although communHy 
acceptance is not addressed as early as 
the primary balancing factors. which 
serve as the principal basis for 
determining the preferred alternative, it 
nonetheless is an important factor in 
EPA's final remedy selection decision. [f 
COlili!I.unity a{;ceptance is known earlier, 
it can be a factor in determining the 
preferred alternative. 

In reference to the five-year review, 
two commenters generally endorsed 
EPA's interpretation of the statutory 
provision in the preamble that calls for a 
five year review whenever the selected 
remedy will leave wastes on site above 
levels that allow for unlimited use and 
unrestricted exposure. One corr..menter 
agreed that the five year review should 
focus on whether the remedy is still 
protective and should consist of an 
examination of monitoring data rather 
than new field investigations. Another 
cor.unenter said that the fiVe year 
review SJ.1ould also exami:le new 
technologies that may have been 
developed since the remedy was 
implemented. to the extent the remedy is 
not protective. Generally, EPA agrees 
with these comments, and g:Jidance is 
under development to define the five­
year review. EPA agrees that the revie\Y 
should generally focus on monitorbg 
data. where available, to evaluate 
whether the remedy continues to 
provide adequate protection of human 
health and the environment. New 
technologies will be considered where 
the existing remedy is not protective. ' 
but the five-year review is not intended 
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as ar: 0pportu:1ity to co:r:.sider an 
alt~rnative to a protective remedy that 
was ii1itially selected. 

As provided in CERCU\ section 
1::0(e)(4), for federal facility sites subject 
to interagency agreements (lAGs) under 
CERCLA section 120. the selection of a 
remedial action shall be "by the head of 
the relevant department, agency or 
instrumentality and the Administrator 
[of EPA] or, if unable to reach agreement 
on selection of a remedial action. 
selection by the Administrator." This 
provision is incorporated in the final 
rule at § 300.430(f)(4)(iii). EPA notes that 
where there are disagreements, EPA 
may invoke the process provided for 
under E.O. 12580. section 10(a), to 
facilitate resolution of issues, or a 
dispute resolution process may be 
specified in the lAG itself. In any case, 
however, the final remedy selection 
decision will be reserved for the EPA 
Administrator. consistent with CERCLA 
sections 1ZO(e)[4) and 1ZO(g). 

Final rule: Section 300.430{[), the 
selection of remedy section of the final 
rule. has been substantially revised from 
the proposed rule in response to 
comments received. Many of these 
changes reflect EPA's attempt to clarify 
the role of the nine criteria during the 
remedy selection process and how the 
selected remedy complies with the 
statutory requirements for Superfund 
remedies. The promulgated rule also 
clarifies the role of the proposed plan 
(§ § 300.430(f)(1)(ii) and 300.430(f)(2)J and 
the fmal remedy selection 
(§ 300.430(!")(4)), taking into 
consideration state and community 
acceptance of the proposed plan. 

1. The rule promulgated today moves 
the discussion of the hierarchy of 
criteria in remedy selection from the 
detailed analvsis of alternatives section 
of the propos~! rule to the selection of 
remedy section in the final rule 
(§ 300.430(f)(1)(i)). The hierarchy 
established in today's rule represents an 
important change from the hierarchy 
described in the preamble to the 
proposed rule. This change makes clear 
that overall protection of human health 
and the environment and compliance 
with ARARs (unless grounds for 
invoking a waiver is provided) are 
threshold criteria that must be satisfied 
by an alternative before it can be 
selected. Long-term effectiveness and 
permanence: reduction of toxicity, 

·- mobility, or volume through treatment: 
short-term effectiveness; 
implementability; and cost are primary 
balancing criteria. However, today's rule 
places special emphasis on long-terril 
effectiveness and permanence, and 
reduction of toxicity, mobility, or volume 

throllgh treatment. du~ing the remedy 
selection ( § 300.-!30(f](1)(ii){E)). State 
and community acceptance are 
modifying cite:-ia that may have 
significant input in the final remedy 
selection(§ 300..l30(f](4)(i)) and. to the 
degree they are available earlier. may 
affect the development of alternatives 
and the selection of the proposed plan. 
Fo:-mal consider:]tion of the modifying 
criteria may not be available until after 
the proposed plan. although informal 
consideration may be made earlier. 

Z. Today's rule makes clear that the 
determinations that the remedy is: (1) 
Cost-effective and (2) utilizes permanent 
solutions and alternate treatment 
technologies or resource recovery 
technologies to the maximum extent 
practicable. are separate findings that 
both result from balancing conducted 
during the remedy selection process. 
The final rule also reflects the statutory 
bias against off-site land disposal of 
untreated waste during remedy 
selection. 

Name: Section 300.430(!")(5). 
Documenting the decision. 

Proposed rule: Proposed 
§ 300.430(!")(2) and (f)(4) (renumbered as 
§ 300.430([)(5)) required the publication 
of a notice of availability of the 
proposed plan and the final remedial 
action plan. The proposed plan 
describes and solicits comments on the 
preferred remedial action alternative 
and the other alternatives considered. 
Following receipt and consideration of 
public comments on the proposed plan, 
the remedy is selected and documented 
in a ROD. The ROD summarizes the 
problems posed by a site, the technical 
analysis of alternative ways of 
addressing those problems, and the 
technical aspects of the selected remedy 
that are later refined into design 
specifications. The ROD is also a legal 
document that. in conjunction with the 
supporting administrative record. 
demonstrates that the lead and support 
agency decision-making has been 
carried out in accordance with statutorv 
and regulatory requirements and that -
explains the rationale by which 
remedies were selected. Finally, RODs 
are important public documents that. 
summarize key facts discovered, 
analyses performed, and decisions 
reached by the lead and support 
agencies. The general process of 
documenting decisions is similar for 
either operable units or comprehensive 
remedial actions: however. the content 
and level of de.tail will vary depending 
on the scope of the action. 

Response to comments: Few 
comments were received on the remedy 
selection documentation requirements. 

In general. those comments reques!ed 
tbt EPA indicate that the ROD should 
explici:ly doc::ment how each of the 
nir.e evaluation criteria have been 
considered and should include the 
reasoning on all key issues addressed in 
the decision process, including the bases 
for remedial objectives and an 
explanation of why ARARs are 
appl:cable cr relevant a:1d appro;:~r:ate. 
EPA agrees that the consideration of th2 
nine evaluation criteria, the reasoning 
behind all key decisions. the bases for 
remedial objectives, and the justification 
of the ARAR determinations should be 
included in the ROD and sufficient 
discussion needs to be included in the 
proposed plan so that the basis for the 
proposed remedy can be clearly 
understood. The ROD should include a 
brief summary of the problems posed by 
the site. the alternatives evaluated as 
potential remedies, the results of that 
analysis. the rationale for the remedial 
action being selected, and the technical 
aspects of the selected action. Hov·:ever, 
EPA believes that proposed 
§ 300.430(f)(4) [renumbered as 
§ 300.~30(f)(5J) already required the 
presentation and discussion of these 
items and that no change to the rule is 
necessary. This section requires an 
explanation of how the nine evaluation 
criteria were used to select the remedy 
and sets forth the following 
requirements for all RODs: 

1. All facts, analysis of facts. and site· 
specific policy determinations 
considered in the course of carrying out 
the selection of remedy. 

2. A demonstration that the decision 
was made in accordance with statutorv 
and regulatory requirements. The ROO 
shall discuss how the requirements of 
section 121 of CERCLA have been 
addressed. 

3. A description of the remediation 
goal(s) and/ or other performar..ce 
standards that the remedial actio:1 is 
expected to achieve. 

4. A description of whether or not 
hazardous substances. pollutants. or 
contaminants will remain at the site at 
levels requiring a five-year review of the 
response action. 

5. A discussion of significant changes 
in the final selected remedy from the 
preferred alternative. A responsiveness 
summary that identifies and responds to 
significant comments should be 
available with the ROD. This 
responsiveness summary should include 
lead agency responses to comments 
made by the support agency, as 
recommended by one commenter. 

In addition, EPA has established 
detailed guidance on proposed plans. 
RODs and other decision documents in 
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"Interim Final Guidance on Pre;Jaring 
Superfund Decision Documents'' 
OSWER Directive No. 9335.3-DZ 
(October 1989). 

A commenter recommended delding 
the phrase "as appropriate" from the 
requirement to document all facts, 
analyses of facts, and site-specific 
policy decisions in the ROD. In 
response, EPA believes ti1at in certain 
situations. some iri.formation n:ay not 
ne~d to be included in t.h.e ROD. e.g., 
where the information is already 
docu1nented adequately in the 
administrative record. In oL~er cases, a 
document may not be appropriate for 
inclusion in the administrative record at 
all (see the discussion in subpart 1 on 
what is appropriate for inclusion in the 
administrative record). Thus. EPA is not 
removing the phrase "as appropriate" 
from the rule. 

Similarlv, this com:nenter 
recommen-ded that the phrase "as 
appropriate" be deleted from the 
requirement to indicate remediation 
levels, arguing that such levels should 
always be documented in the ROD. EPA 
agrees that whenever remediation 
levels. which have been renamed 
remediation goals, are established they 
should be documented in the ROD. 
However, EPA believes it is necessary 
to retain existing language to provide for 
RODs for interim actions. which may 
not always specify fmal remediation 
goals. and for decisions that select no 
action, which will not establish 
remediation goals. 

Final rule: Minor clarifying changes 
are being made to proposed 
§ 300.430(f)(4J(renumbered as final 
§ 300.430(fl(5)). The rule notes that the 
documentation in the proposed plan and 
the ROD should be at a level of detail 
appropriate to the site situation. 

Name: Ground-water policy. 
Bad.ground· EPA's Superfund 

program uses EPA's Ground-Water 
Protection Strategy as guidance when 
determining the appropriate remediation 
for contaminated ground water at 
CERCLA sites. EPA's Ground-Water 
Protection Strategy establishes different 
degrees of protection for ground waters 
based on their vulnerability, use, and 
value. The goal of EPA's Superfund 
approach is to return usable ground 
waters to their beneficial uses within a 
timeframe that is .reasonable given the 
particular circwnstances of the site. The 
Superfund remedial process assesses 
the characteristics of the affected 
ground water as the first step in 
deciding the remediation goal for 
ground-water restoration. the timeframe 
within which the restoration will occur. 
and the most appropriate method for 

achieving these goals. A determination 
is made as to whether the contaminated 
ground water falls within Class L IL or 
Ill. (Guidance fer making this 
determination is available in "EPA 
Guidelines for Ground-Water 
CL:l.ssi.fication" (Final Draft. December 
1986).) 

Reasonable restoration time periods 
may range from very rapid (one to five 
years) to relatively extended (perhaps 
several decades). EPA's preference is for 
rapid restoration, when p:acticable, of 
Class I ground waters and contaminated 
ground waters that are currently, or 
likely in the near-term to be. the source 
of a drinking water supply. The most 
appropriate timeframe must, however, 
be determined through an analysis of 
alternatives. The minimum restoration 
timeframe will be determined by 
hydrogeological conditions, specific 
contaminants at a site, and the size of 
the contaminant plume. If there are 
other readily available drinking water 
sources of sufficient quality and yield 
that may be used as an alternative 
water supply, the necessity for rapid 
restoration of the contaminated ground 
water may be reduced. 

More rapid restoration of ground 
water is favored in situations where a 
future demand for drinking water from 
ground water is likely and other 
potential sources are not sufficient. 
Rapid restoration may also be 
appropriate where the institutional 
controls to prevent the utilization of 
contaminated ground water for drinking 
water purposes are not clearly effective 
or reliable. Institutional controls will 
usually be used as supplementary 
protective measures during 
implementation of ground-water 
remedies. 

For Class I and II ground waters. 
preliminary-remediation goals are 
generally set at maximum contaminant 
levels, and non-zero MCLGs where 
relevant and appropriate, promulgated 
under the Safe Drinking Water Act or 
more stringent state standards (see 
ARARs preamble section below on "Use 
of maximum contaminant level goals for 
ground-water cleanups"). CERCLA 
alternate concentration limits may also 
be used if the requirements of CERCLA 
section l22(d}(2)(B)(ii) are met (see 
ARARs preamble section below on "Use 
of alternate concentration limits 
(ACLs).") The method for establishing 
ACLs under CERCLA generally 
considers the factors specified far 
establishing ACl.s under RCRA with 
several additional restrictions. The 
ground water must have a known or 
projected point of entry to surface water 
with no statistically significant 
increases in contaminant concentration 

in the surface water, or at ar.y pui.:-:t 
where there is reason to believe 
accumulation of cons~it:.1en:s may occ:.u­
downstream. In addition, the re::ned:a] 
action must include enforceable 
measures that will preclude human 
exposure to the contaminated ground 
water at any point between the facUity 
bour:dary and all known and projected 
points of enlry of such ground. wate~ into 
surface water. 

The Superfund program will us;,:allv 
consider several different alternative" 
restoration time periods and 
methodologies to achieve t."le 
preliminary remediation goal and select 
the most appropriate option (including 
the final remediation goal) by balancing 
tradeoffs of long-term effectiveness, 
reductions of toxicity, mobility, or 
volurr.e through treatment, short-term 
effectiveness. implementability, and 
cost. 

For Class Ill ground water (i.e., ground 
water that is unsuitable for human 
consumption-<iue to high salinity or 
widespread contamination that is oot 
related to a specific contamination 
source--and that does not have the 
potential to affect drinkable or 
environmentally significant ground 
water), drinking water standards are not 
ARAR and will not be used to determine 
preliminary remediation goals. 
Remediation timeframes will be 
developed based on the specific site 
conditions. The beneficial use of the 
groWid water (e.g .• agricultural or 
industrial use], if any. is determined; 
and the remediation approach will be 
tailored for returning the groWid water 
to that designated use. Environmental 
receptors and systems may well 
determine the necessity and extent of 
ground-water remediation. In general, 
alternatives for Class ill ground waters 
will be relatively limited and the focus 
may be, for example, on preventing 
adverse spread of the significant 
contamination or source control to 
prevent exposure to waste materials or 
contamination. 

Widespread contamination due to 
· multiple sources is handled in a special 

way by the Superfund program. At most 
NPL sites. program policy is to 
determine contributors to the aquifer 
contamination. and involve them in the 
overall response action. EPA will take 
the lead role in managing the overall 
response if the NPL site is the primary 
contributor to the multiple-source 
problem. In the case of areawide 
ground-water contamination caused by 
multiple sources, Superfund 
participation in the overall ground-water 
remediation will be proportional to the 
contribution the NPL site(s) mares to the 
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a:ea ... :iJe problem. to the extent it can 
:;e c~terrnined. EPA nwy also take 3ny 
action necessary to protect humal'! 
·-<'alth .:;r:d the environment. such as 
~-aviding alternate water supplies or 
~,:ellhead treatment. if there is a th~eat 
:o human health and the environment. 

Pes::onse to comments: The use of the 
G:c:.:nd-v\'ater Protection S:rategy as a 
fr:.!rr,ework for Superfund ground-water 
response actions was the subject of 
many com:nents. Some commenters 
stated that the use of the strategy. and 
the Guideitnes for Ground-Water 
C!assification that support the strategy. 
w:1s ill-advised and possibly illegal. 
Others supported the use of the strategy 
and classification guidelines. and a third 
sroup supported their use. provided site­
s~eciflc decision-making concerning 
appropriate remediation was 
maintained. In response, part of the 
strategy is a scheme for classif_ying 
ground waters according to their 
be.r.eficial uses. The Superfund program 
liSes this scheme as a framework to help 
decide the level of remediation that is 
appropriate for that ground water. For 
the most highly valued uses, such as 
drinking water. the most rapid 
remediation will be emp1oyed, to the 
extent practicable. Ground water that is 
naturally unusable because of 
characteristics such as high salinity may 
not be actively remediated. 

Commenters questioning or objecting 
to the use of the Guidelines for Ground­
Water Classification noted that the 
guidelines have not received adequate 
notice and comment for rulemaking and 
have not been formally promulgated. 

~ 
r· 

One of those commenters stated that the 
proposed NCP !mproperly makes the 
Cround-V/ater Protection Strategy into a 
"su~er ARAR." EPA disagrees that 
ei:her the Ground-·water Protection 
S:~ategy or the Guidelines for Ground­
Water Classification are an ARAR. The l 
stratrgy provides overarching guidance 
t~at EPA considers in decidir!g how best 
to protect human health and critic.1! 
eil.vironmental systems threatened by 
t'lntaminated ground water. EPA 
ceveloped guidelines. consistent with 
the strategy, as guidance to apply the 
classification system. The guidelines are 
used ~y the Superfund program as 
guidance to help make decisions on the 

-: level oi cleanup necessary for ground 
water at Superfund sites. The guidelines 
are not used as strict Tequirements. 

As noted above, the strategy. ar.d the 
&'Jide!ines th<:t help implement the 
strategy, are not ARARs. Rather. they 
help cefine situations for which 
standards may be applicable or relevant 
a:1d a~propri;:te and help set goals for 

'· &:'Our.d-water remediation. At every site. 

EP:\ must decide the apprfJp~:;:;tclevcl 
a: remediation necessary t.:; p:o:ect 
hu:nan health and the envi:cnment <.md 
determine what requi:em;:mts are 
ARARs based on the beneficial use of 
the ground water and specific conciihons 
of the site. The guidelines are not a 
means oi circurr:ventir:.g the selection of 
a remedy that will protect human health 
and the c:wironmer:i; they are only tools 
to apply the ground-water strategy. Site­
specific decisions will need to be 
justified in the proposed plan and the 
public will have an opportunity to 
comment on EPA's findings and 
proposed actions at that time. 

One commenter said that the use of a 
ground-water classification system 
would inappropriately insert cost into 
cleanup decisions. EPA disagrees. The 
cost of remedigtion does not affect the 
determination of the highest beneficial 
use of the ground water and 
consequently does not affect the 
classiEcation. However. all remedies 
must be cost-effective. which may affect 
the effort exerted to achieve the 
remediation goals in a shorter 
timeframe. A commenteT requested that 
EPA include cost as an explicit factor in 
determining when aggressive measures 

· will be used to address ground-water 
contamination. EPA believes this is 
unnecessary. Cost-effectiveness is 
sufficiently addressed through the 
determination that remedies, includi:1g 
ground-water actions, are cost-effective. 

One ccmmenter opposed the 
classification guidelines stating that the 
use of the guidelines is to argue against 
restoring Class Ill ground waters. 
Unfortunately, EPA has a limited budget 
to clean up the many sites for which it 
has responsibility. Because Class !11 
grour:.d waters already contain high 
levels of salinity. hardr.ess, or ether 
chemicals: hi!ve no beneficial use to 
humans or e-::\·!~or..mental ecos\·~;~e~s: 
and have a low degree of . 
interconnection with Class I or II ground 
waters (i.e., neither humans nor the 
environment are threaten:?d bv 
contamh1ation in these ground waters). 
EPA believes that scarce resources can 
bet~er b:! spent cleaning up sites and 
ground waters that do pose a threat to 
ht1man health and the environment. 
Se\·eral commenters supported the use 
of the differential ground-water 
protection and noted that CERCU\. 
section 121(d)(2)(B)(i) refe:-s to "the 
designated or potential use" of the 
ground water in detcr:nining cleanup 
levels. reflecting Congr-ess' intent to 
apply varying cleanup standards to 
different kinds of ground water. 

Several commenters. while supporting 
EPA's position that remediation levels 

fo:- g:-our.ci water will depe:-,d on t:;::! 
bmefici:1l use cf the graunc •sc;tcrs. 
expresseci conce:-n about the 
i:-npiemer:.tation of the grou.nd-water 
guidelines. Several comr.nentcrs said 
that ground-water classification should 
o:dy be dune by the states (which for 
these purposes includes fecieraily 
recognized Indian tribes or local 
gover;;rr:ents]. Another commenter 
stated that classification by a s:ate 
should supersede EPA's classiEcatiun c>f 
ground water unless EPA's classification 
would r~quire a more stringent cleanup. 
EPA basically agrees; and to the degree 
that the state or local governments have 
classified their ground water. EPA will 
consider these classifications and thefr 
applicability to the selection of an 
appropriate remedy. 

E.PA will rr;ake use of state 
class: fica tions when determining 
appropriate remediation approaches for 
ground water. When EP:\ must classif:-, 
ground water for a Superfu.ad action. 
n~at classification is onlv used to 
determine the scope of ;ite-specific 
remedial actions and has no bearing 
outside of the Superfund action. It is not 
used by Superfund to provide regional 
classification of ground waters. 
Classification of ground waters is only 
done to the extent it guides remedy 
selection. 

If a state classification would lead to 
a less stringent solution than the EPA 
classification scheme. then the 
remediation goals will generally be 
based on EPA classification. Superfund 
remedies must be protective. If the use 
of state classification would result in the 
selection of a nonpTOtective remedy, 
EPA would not follow the state scheme. 

Two commenters argued that ground­
water classification and remediation 
decisions should be based on c:xrent 
uses oi the ground water. not i~.;st 
ground-water characteristics \i.~ .. 
pc:el'!tial use of the ground water). EP.4. 
disagrees. It is EPA policy to conside~ 
the i:Je!<eficial use of the water and to 
protect against current and fut:Jre 
exoosures. Ground water is a va!uaole 
re~ource and should be protected and 
restored if necessary and practicable. 
Ground water that is not currently useJ 
may be a drinking water supply in the 
future. 

A .. nother major focus of comments w2s 
the issue of whetber na !ural attenuation 
was an appropriate method for dealing 
with ground-water contamination. The 
comments reflect two points of view: 
one that supports natural attenuation os 
a reasonable and cost-effective means 
of remediating contaminated ground 
water and another that believes ni!t:.J;;.d 
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attenc:ation is 3:1 ine.cequate metb.od oi 
c~ean;1p. 

These c:::r:;r..en:ers suppor:i,:e of :I-:e 
use cf natural attenuation as a metl;od 
of addressing ground water recognize 
that ground-water extraction and 
treatment ("pump and treat") is 
generally the most effective method of 
rduci:1g concentrations of highly 
contaminated ground water. but note 
tbt pump and treat systems are less 
eifective in further reducing low leve[s 
of contamination tc achieve remediation 
goals. These commenters suggest that 
natural attenuation may play a vi:al role 
in achieving the final increment of 
cleanup once pump and treat systems 
reach the point of diminishing returns . 
EPA agrees with the understanding 
reflected in these comments that active 
ground-water restoration may not 
always be able to achieve the final 
increment of cleanup in a timeframe that 
is reasonable. It is in recognition of the 
possible limitations on the effectiveness 
of pump and treat systems that EPA's 
approach provides for periodic 
evaluation of such systems and allows 
for the use of natural attenuation to 
complete cleanup actions in some 
circumstances. In some cases, proposed 
ground-water remediation goals may not 
be achievable. In these cases. it will be 
appropriate to modify the remediation 
goal to reflect limitations of the 
response action. 

Several commenters suggested that 
EPA use institutional controls and 
natural attenuation to address ground­
water contamination where human 
exposure to contaminated ground water 
is not currently occurring but potentially 
may occur. One commenter suggested 
that. in this situation, all ground-water 
remedies should be compared with 
natural attenuation. In response. during 
the analvsis of remedial alternatives 
and rem~Jv selection. EPA considers the 
ct.:rrent and potential use of the ground 
water. Natural attenuation is generally 
recommended onlv when active 
restoration is not practicable, cost­
effecti·:e or warranted because of site­
specific conditions (e.g .. Class III ground 
water or ground water which is unlikely 
to be used in the foreseeable future and 
therefore can be rerr.ediated over an 
extended period of time) or whe:"e 
natural attenuation is expected to 
reduce the concentration of 
contaminants in the groui'!d water to the 
remediation goals-levels determined to 
be protective of human health and 
sensitive ecological environments-in a 
reasonable timeframe. Further. in 
situations where the~e would be little 
likelihood of exposure due to the 
romoteness of the site, alternate points 

--
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of complianc:e :nay be considered. 
provided contaminatior: in the aquifer is 
coDt:o!Ied f.-o:n further migration. The 
select:o:1 of natural atter:t:aticn by EPA 
does not mean that the grour:d water 
has been written off and not cleaned uo 
but rather that biodegradation, · 
dispersion. dilution. and adsorption will 
effectively reduce contaminants in the 
ground water to concentrations 
protective of huma:1 health in a 
timeframe comparable to that which 
could be achieved through active 
restoration. Institutional controls mav 
be necessary to ensure that such gro~nd 
waters are not used before levels 
protective of human health are reached. 

Commenters opposed to natural 
attenuation do not find this method an 
acceptable substitute for treatment. 
noting that many contaminants at 
Superfund sites·are not readily degraded 
in the subsurface. EPA agrees that 
natural attenuation will not provide 
contaminant reduction in all cases and 
that in many situations natural 
attenuation will not be appropriate as 
the sole remedial action. Factors that 
affect the ability of natural attenuation 
to effectively reduce contaminant 
concentrations include the biological 
and chemical degradability of the 
contaminants, the physical and chemical 
characteristics of the ground water, and 
physical characteristics of the geological 
mediu:n. 

In addition to objecting to the use of 
natural attenuation, some commenters 
provided specific examples of where 
they would consider rapid restoration of 
ground water to be necessary, such as 
water that feeds into. or that is 
interconnected with. sensitive or 
vulnerable aquatic ecosystems or where 
contaminated ground water results in 
vapors that impact nearby buildings. 
Under current policy, EPA determines 
remediation timeframes that are 
reasonable given particular site 
circumstances. Some "ecologically v!tal" 
ground water that feeds into or is 
interconnected with sensitive or 
vulnerable aquatic ecosystems is treated 
as a Class I ground water and actively 
restored, to the extent practicable. In 
addition, ground waters in designated 
wellhead protection areas are also to be 
treated as Class I ground waters and 
will be rapidly restored, to the extent 
practicable. Contamination of buildings 
due to soil vapors from ground water 
will be addressed on a site-specific 
basis and. if determined to be a 
continui::'!g source of contamination, 
contaminated ground water will be 
actively restored, to the extent 
practicable. In contrast. such factors as 
location, praximity to population, and 

likelihood of ex;:;osure ;";Jay a:!CJw IT.:.:c'; 
r:1ore extended timeframes ior 
rerr.ediat:ng g;:-ound water. 

One commenter felt that r..o:-2 
reaiistic assumptions and mcce!s ·.ve:-e 
needed to calculate restoration times. 
The commenter believes EPA uses 
unrealistic and un;:;roven models that 
result in overly optimistic estimates of 
restoration timeframes. Another 
commenter reque:;ted c!arification on 
the technical feasibility of active 
ground-water restoration. 

In response. EPA notes that it is 
engaged in ongoing research and 
evaluation of the effectiveness of 
ground-water pump and treat systems. 
This analysis has confirmed the 
effectiveness of plume containment 
measures in preventing further migration 
and of pump and treat systems in 
achieving significant reductions of 
ground-water contamination. 
"Evaluation of Ground-Water Extraction 
Remedies," EPA No. 540.2-89 (October 
1989). However, this analysis also 
indicates the significant uncertainty 
involved in predicting the ultimate 
effectiveness of ground-water pump and 
treat systems. In many cases, this 
uncertainty warrants inclusion of 
contingencies in remedy selection 
decisions for contaminated ground 
water. Where uncertainty is great, a 
phased approach to remediation may be 
most appropriate. Such phasing might 
involve initial measures to contain the 
contaminant plume followed by 
operation of a pump and treat system to 
initiate contaminant removal from the 
ground water and to gain a better 
understanding of the ground-water 
system at the site. The decision as to the 
ultimate remediation achievable in the 
ground water would be made on the 
basis of an evaluation of the 
effectiveness of the "pump and treat 
system conducted after a defined period 
of time. EPA's "Guidance on Rerr.edial 
Action for Contaminated GroundWater 
at Superfund Sites" (December 1988) 
discusses factors that may be 
considered in establishing restoration 
time frames. 

To reflect the fact that restoration of 
ground water to beneficial use may not 
be practicable, the expectation from the 
preamble to the proposal that will be 
incorporated in today's rule has been 
modified. The expectation concerning 
ground-water remediation now indicates 
that when ground-water restoration is 
not practic:ible. remedial action will 
focus on plume containment to prevent 
contaminant migration and further 
contamination of the ground water. 
prevention of exposures. and evaluation 
of further risk redt.:ction. 
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,-\nOlher commentcr contends that 
!;;::'.!::i!ge in the preamble to the 
:.:ooosed rule c:eates t~e impression 
~:~dt ac:ive restoration is not practic:lbte 
in fractured bedrock aquifers. v;hich 
t:.ev stated was technically incorrect 
ar.d in<.:ccurately reflectso:her work in 
~ro~Zress within EPA. EPA is clarifying 
tl:..:t ?tl of the factors listed as 
potentially making active ground-water 
re~toration impracticable. including the 
e:c,:stence of fractured bedrock or Karst 
fo::nations. widespread plumes from 
non-point sources. particular 
cc:-::aminants (e.g .. dense non-aqueous 
phase liquids), and physicochemical 
t;nitations (e.g .. interactions between 
contaminants and aquifer material). are 
oniv examples of situations that may 
make active ground-water restoration 
ciff:cuit or impracticable. The presence 
of any of these situations does not mean 
that active restoration of ground water 
is presumptively impracticable and 
should not be considered: the decision 
of what ground water is or is not 
practi;;able to restore should be made 
on a site-specific basis. 

Final rule: An expectation regarding 
restoration of ground water has been 
added in§ 300.430(a)(l)(iii)(F). 

Section 300..135. Remedial Design/ 
Remedial Action. Operation and 
Maintenance 

:Vaa:e: Section 300.435(b)(1). 
Environmental samples during RD/RA. 

Proposedrole: The proposed remedial 
design/remedial action (RD/RA) section 
did not discuss QA/QC requirements for 
chemical and analytical testing and 
sampling procedures associated with 
samples taken du.:'ing the RD/RA. for the 
purpose of determining whether cleanup 
action levels, as specified in the ROD. 
are achieved. 

Discussion: Sampling and analysis 
pians prepared during the RI/FS are 
required. under final § 300.430(b)(B). to 
foilow a process ensuring that data of 
sufficient quality and quantity is 
obtained, and that such sampling and 
analysis plans be reviewed and · 
approved by EPA. In order to encourage 
consistency between the QA/QC of the 
sampling data generated during the RI/ 
FS which is relied upon when 
determining cleanup action levels in the 
ROD, and confirmatory sampling data 
used to ensure that cleanup action levels 
are met during the 'RD /RA. EPA has 
decided that the QA/QC requirements 
for cleanup action level samples under 
the RI/FS generally should also apply to 
those taken during the RD/RA. 

Final .rule: The following section is 
added to the final rule in § 300.4:JS(b}(1) 
to encounge consistency between the 

Q.-\/QC of Rl/FS and RD/R.-\ samples 
t:!ken !'cr the purpose of cleanup a :tion 
levels: 

7hose portions of RO.'R.-'1. Sa~plir•::: and 
ar.alysis p!ar.s desc~ib1"g :he Q.-'1./~C 
ret;:J;~c~ents for che:nical ar.d an::i!ytical 
tesnr.g JnC sampling procedu:es of samples 
taken for the purpose of determining whe!her 
c!~anup action levels specified in the ROD 
are acnieved. generally will be consistent 
with P.'le requireP.J.eats of§ 3C!'l.4~0lt](8). 

.Varne: Section :JOOAJ.'i(d). Co:.tractor 
conflict of interest. 

hoposed rule: EPA proposed new 
§ 300.135(d) on contractor conflict of 
interest for RD/RA and 0&~·1 activities 
which are Fund-financed. It states that 
potential contractors will be required to 
provide information on their status and 
on the status of their parent companies. 
affi::ates. and subcontractors as 
potentially responsible parties at the 
site. and that all such information must 
be provided and disciosed before. and 
after [if so discovered) submission of 
their bid or proposal or contract award. 
It further provides that the lead agency 
should evaluate the information prior to 
contract award and determine that 
either: (1) No conflict of interest exists 
which would affect their perforrr.ance~ 
or (2) a conflict of interest exists which 
prevents them from scn,.;ng the best 
interests of the state or federal 
government. If such a conflict of interest 
exists, the offeror or bidder mav be 
declared to be a "nonresponsil;le" or 
"ineligible" offeror or bidder in 
accordance with appropriate acquisition 
regulations and the contract may be 
awarded to the next eligible offeror or 
bidder. The preamble to the proposed 
rule noted that the lead agency may opt 
for actions less severe than denial of the 
contract award for situations in which 
the contractor's role at the site has been 
very minor or is not yet determined (53 
FR 51453). 

In the enforcement context. PRPs rna,· 
undertake remedial actions under -
con:;ent decrees or court orders. and 
EPA commits signific:mt oversight 
dollars to such <Jctions to ensure that the 
inherent conflict of interest does not 
affect the proper conduct of the remedi<JI 
action. By contrast, in Fund-financed 
situations, EPA does not. as a routine 
measure, commit significant dollars for 
oversight. This provision would alert 
EPA to potential conflict of interest 
situations at Fund-lead sites. and allows 
EPA to decide if it is cost-effective to 
award the contract and provide 
additional oversight. 

Response to comiilents: A few 
commenters requested that EPA provide 
more detailed guidance on the 
circumstances under which a contractor 
would be determined nonresponsiule or 

ine~igib:~. Or!e cor.1r:1e;;!e:- belie'.·t?c ~~~J: 
EPA ciJ r:ot ir.tenci :~e propos<:.J 
rcgt.:la:::...'n :o be read so res:ric::i·;e!\· (!...: 

to result :r-. an 3\.!torr..at.ic dete~:-r~:r.;:~'tu.;; 
cf beir:5 "nor:responsible", ar:c 
rec;uested cdditior:al guid:.mce ~e:?:ni:r.g 
the circ::mstar.ces unde:- which a 
cont~3ctor's status as a PRP is 
considered likely to affect contr<Jct 
pcrformar:ce. T!-:e commen:er arg•Jec 
that EPA h::~s not statec in the proposai 
whv statt:s aS a PRP necessari:\· wises a 
cor{flict oi ;n:erest as defined i~ the 
feder.:!l acquisit:on regulations lFAR] .. -\ 
few commenters recognized that a 
potentiarfor conflict of interest might 
exist if a PRP selects a remedv for a site. 
or possibly if a design were conducted 
bv a PRP. However, for situations 
i;.voh·ing imp1ementation of a cbse!l 
remed\·. these c:Jmmenters felt it was 
unlikefv that such conflict of interest 
would ~cc:.~r. and reauested a detailed 
discussion of how a const:"uction 
contra~tor's objectivity •vould be 
affected bv its statLis as a PRP. A 
cor:unente~ noted that EPA might e:r c•n 
the side of an automatic exclusion of a 
contractor from conducting the remedial 
action if such detailed discussion is not 
pro\ided in the preamble or final rule: 
such actions would thus significant~y 
redt:ce competition for Supe:-fund 
contracts and consequently increase 
costs. 

Another commenter felt that 
implementation of oversight by the le~ld 
agency would a11eviate EPA's concems 
thc!l the contractor would not sen·e the 
government's best interests. The 
commenter also noted that EPA shou!d 
apply the rule only prospectively. in 
order to avoid problems assoo:ia ted \\l th 
disqualifying a contractor who is 
already undertaking work. 

EPA agrees that it does not inte:H.l the 
proposed regu1ation to be read so -
restrictiveiv as to result i!l at:to'T'~I '~c 
dete:minatior.s of a PRP bei:l£: 
consiue:-ed "nonresponsicle" or 
"ineliQible". However. EPA's u:;e of 
cor.tr3ctors with conflicts of !n:erest i;~ 
the Superfund program has bee:; a ;naiL•r 
issue of concern over th~ rase sen'ral 
years. After a re\iew of existing EP ,\ 
policies and procedures covering the 
Superfund contracting program along 
with interviews with both internal and 
external parties having knowledge of 
EPA's administrative procedures 
regarding conflict of interest. 
§ 300.435(d) was proposed because it 
was determined that EPA's procedures 
for this issue need strengthening in order 
to avoid conflicts in the future. 

EPA is concerned with hiring 
contractors (or their subcontractors) to 
implement remedial actions under those 
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situations where a significant potential 
exists that such activitv could 
significantly afiect the "success of the 
lead agency's ongoing or potent:al cost 
recovery or litigation efforts. or 
significantly impact the contractor's 
own liabilities. For example. actions 
such as the gather:ng, uncovering or 
documentation of evidence might be a 
standard task of a remedial action 
contractor at sites with potential for cost 
recovery. Contractors or subcontractors 
with conflicts of interest might not be 
completely objective or impartial when 
performing this work if evidence with 
unfavorable ramifications towards the 
contractor was encountered. 
Contractors or subcontractors with 
conflicts might also be tempted to 
recommend cost-saving measures that 
are not environmentally protective, in 
order to lower their potential cost share. 

The lead agency usually conducts 
0versight of PRP-lead RD/RA projects in 
order to ensure that the RD/RA effort is 
proceeding in a manner which assures 
compliance with the requirements of the 
applicable record of d~cision and 
enforcement order or decree. However. 
at Fund-lead sites. EPA does not 
routinely engage in the level of scrutiny 
that may be necessary to prevent (or 
discover) actions motivated by the 
liability interests of the contractor. Thus. 
at a minimum. EPA needs to discover 
conflicts of interest that may warrant 
additional scrutiny; accordingly, 
disclosure requirements are necessa:-y 
for Fund-lead projects. · 

In some cases, EPA may decide that 
even though a conflict of interest with a 
potential contractor or PRP exists. other 
considerations may justify its selection 
as a governmental contractor. Examples 
of such considerations include the 
uniqueness of site conditions, remedy, 
or tne PRP's prior involvement at the 
site, the limited extent of potential 
liability of the contractor (or affiliate], or 
situations invol•:ing a significant 
potential for decreased competition or 
cost savings to the government (for 
example, if the contractor were the best 
offeror). ln these situations. the lead 
agency might try to find an approach to 
mitigate such circumstances. ask 
offerors to list conflicts as well as their 
proposed steps they w0uld take to 
lessen the conflict, or increase the level 
of oversight normally associated with 
that activity. ln other cases, however, 
the lead agency might decide that the 
nature of the conflict overrides the 
potential benefits which could be 
realized by use of such contractors, and 
that governmental oversight might not 
successfully address this concern. The 
lead agency will evaluate each situation 

on a case-~y-case basis through t!':e 
careful exercise of judgement a~d t::e 
weighing of a variety of factors based on 
the specifics of the situation bejr.g 
reviewed. 

In making and implementing these 
decisions under direct federal 
procurement. federal agencies are 
required to co1:1ply with the procedc:res 
set cut in the applicable federal 
acquisition regulations. See FAR 9.507. 
EPA acquisitions are governed by 43 
CFR 1509.507, which are consistent with 
the FAR. State procurements should 
follow the applicable state acquisition 
regulations in making and implementing 
these decisions; these regulations should 
be consistent with the applicable federal 
regulations. 

EPA also does not agree that the lead 
agency should apply this section of the 
rule prospectively only. The same risks 
that exist from prospective contr:1cts 
exist with regard to contracts underway. 
EPA, other federal agencies and state 
contracting officers should review 
existing remedial action contracts and 
determine whether the requirements set 
forth in this regulation are provided for 
in those contracts. Where it is 
d~termined to be appropriate, these 
government agency contracting officers 
should modify existing remedial action 
contracts to ensure that contractors 
already undertaking federally funded 
work will be required to submit 
information under this section regarding 
any potential conflicts of interest. If EPA 
determines that a conflict does exist. the 
agency will decide on a case-by-case 
basis what action is appropriate. 

Final rule: Proposed§ 300.435(d) is 
revised as follows to better define the 
circumstances under which the lead 
agency would determine whether a 
conflict of interest would exist, and to 
more accurately reflect possible EPA 
actions in response to such a finding: 

(d) Contractor confiict of interest. (1) For 
Fund-financed RD/RA and O&M activities. 
the lead agency shall: 

[i) Include appropriate lan)luage in the 
solicitation requiring potential prir:1e 
contractors to submit infor.nation on their 
status, as well as the status of their 
subcontractors, parent companies, and 
affiliates. as potentially responsible parties at 
the site. 

(ii) Require potential prime contractors to 
certify that. to the best of their knowledge. 
they and their potential subcontractors, 
parent companies. and affiliates have 
disclosed all information described in 
§ 300.435(d)(l)(i) or that no such information 
exists, and that any such information 
discovered after submission of their bid or 
proposal or contract award will be disclosed 
ir.unediately. 

(:!)Prior to contract award. the !~ad a~e~ 
s:-ail e·:aluate the information orovic~d ~v 
the potentidl prime contractors. and: · 

[i) Determine whether they have coni1ic::; 
of interest that could significantly impact :~. 
performance of the contract or the lia!Jili:y : 
potential prime cont~actors or subcontracto: 

(ii) li a potential prime contractor or 
subcontractor has a conflict of interest tbt 
cannot be avoided or otherwise resolved. a~ 
using that potential prime contractor or 
st:bcontractor to conduct RD/RA or 0&~1 
work under a Fund-financed action wouid r, 
be ir: the best interests of the state or feder<: 
government, an of~er or bid contemplating 
use of that prime contractor or subcontractc: 
may be decldred nonresponsible or ineligible 
for award in accordance with appropriate 
acquisition regulations, and the contract rna·. 
be awarded to the next eli3ible offeror or · 
bidder. 

Name: Sections 300.5 and 300..t35(f). 
Operation and maintenance. 

Proposed rule: EPA proposed a new 
section that discusses operation and 
maintenance (O&M), the final step inti: 
re1:1edial process. Proposed § 300.435(f] 
stated that for remedial actions which 
use treatment or other measures to 
restore ground or surface waters, the 
operation of such facilities until a level 
protective of human health or the 
environment is achieved. or for up to 10 
years after construction/start-up, 
whichever is earlier, will be considered 
part of the remedial action. EPA pays u; 
to a 90 percent cost share for remedial 
action; activities necessary after this 
period would be considered operation 
and maintenance (0&~1) under 
§ 300.435([)(2) of the proposed rule. a!ld 
CERCLA section 1CH(c)(6). 

Proposed § 300.435(f](3)(renumbered 
as final § 300.435([)(4)) made clear that 
the following would not be cons:dered 
necessary measures to restore 
contaminated ground or surface water, 
and thus would not be eligible for up to 
10 years cost-share: "(i) Source control 
measures initiated to prevent 
contamination of ground or surface 
waters; and (ii) Ground or surface wate 
measures initiated for the primary 

,purpose of providing a drinking water 
supply, not for the purpose of restoring 
ground water." Proposed§ 300.435([)(4) 
(revised and renumbered as final 
§ 300.435([](3)) then noted that "The 10. 
year period will begin once the ROD ba 
been signed, construction activities ha' 
been completed. and the remedy is 
operational and functional." 

Response to comments: EPA receivec 
se\·eral comments raising concerns wit 
the proposed rule. Since most 
cornrnenters were concerned with 
particular sub-components of this issut 
EPA will respond separately to issues 
on each sub-component. Revisions to 
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proposed § § 300.5 and 300.435(f) will be 
discussed at the end of these sections. 

1. Source control maintenance 
measures. Several commenters argued 
that EPA has misinterpreted Congress's 
intent and does not have statutory 
authority in excluding source control 
maintenance measures from federal 
funding through the cost-sharing 
provisions for remedial actions. Some 
felt that Congress intended that source 
control maintenance measures (e.g., 
landfill cap maintenance and leachate 
collection and treatment] shouid be 
considered necessary to the proper 
functioning of measures restoring 
ground-water quality (e.g., ground-water 
pump/treat). and thus should be 
included within the coverage of ~ 
CERCU\ section 104(c](6). These 
ccmmenters reason that if source 
control maintenance measures are not 
operated, no restoration would occur. 
the protection of public health would not 
be assured. and water quality would not 
improve. Several commenters also 
argued that excluding "source control 
measures" is much too broad and 
requires clarification and examples, and 
stated that the example used in the 
proposed rule describing leachate 
control systems for containment units 
(53 FR 51453-54) exemplifies ground 
water restoration as well as source 
control. Another felt that the only 
example of a source control measure 
which would have operation and 
maintenance costs fully funded by the 
states would be a leachate collection 
svstem as found in a RCRA Subtitle C 
l~ndfill. 

In response. EPA has decided as a 
matter of policy not to fund the 
operation and maintenance of source 
control measures [e.g .. landfill cap 
maintenance, leachate collection/ 
treatment, gas collection/treatment] 
once such measures become operational 
and functional. EPA believes that source 
control maintenance measures should 
be treated like other O&M activities 
under CERCLA section 104(c)[6)[see 
preamble discussion on § 300.510(c](1) 
below]. 

As a threshold matter. it is imoortant 
to note that EPA will continue to fund 
the construction of the source control 
measures themselves (e.g .. construction 
of the landfill cap or leachate collection 
system). As EPA noted in the preamble 
to the proposed NCP, EPA intends to 
pay up to a 90 percent Fund share fer all 
source control measures until 
"completion of construction of a source 
control system. and • • • the system is 
OlJerational and functioning properly" 
(53 FR 51454). After that point, when the 
system • simply being maintained and 

the contamination from the source is 
being controlled, the O&M phase begins 
fer these measures. and EPA believes 
that it would be inappropriate for the 
Fund to continue to pay for such 
activities. 

Congress made clear in CERCLA 
section 104(c)(6) that certain ground or 
surface water restoration actions would 
be considered "remedial action" (such 
that, under EPA policy, EPA would pay 
up to a 90 percent cost share) as 
compared to "O&M" (for which the 
states pay all costs under a long­
standing EPA policy). EPA has 
determined that although a failure to 
perform source control maintenance 
could result in some new contamination 
of ground or surface water, maintenance 
measures are not specific rest ora lion 
actions and do not come within the 
category of remedi3l measures 
"necessary to restore ground or surface 
water" as used in section 104(c)(6). 
Rather. they fall within the category of 
normal operation and maintenance 
activities. 

Congress was specifically concerned 
with including within the idea of 
"remedial action" (and thereby within 
the group of actions funded at up to a 90 
percent level by EPA), those measures 
that actively clean up ground and 
surface water. In a discussion of the 
issue, the Senate Committee on 
Environment and Public Works noted 
that EPA was paying up to a 90 percent 
cost share for most active remediation 
efforts, such as drum removals and soil 
cleanup, but did not comparably share 
in the cost of ground or surface water 
cleanup: 

The Committee felt that it was important to 
specify what the financial obligation of the 
Superfund is in regard to the cleanup of 
ground and surface water contamination at 
sites on the National Priority List. The current 
practice of the [EPA] is to finance remedial 
action ac!ivities such as the removal of 
drums. excavation of soil. and initial 
treatment of ground and surface waters on 
the 90/10 basis provided in section 104(c)(3). 
Under this policy. the long-term treatment of 
contaminated water becomes a state 
responsibility one year after all other 
remedial actions are completed. The 
continued treatment of contaminated water. 
which is in actuality a major part of the 
cleanup program. is considered by EPA to be 
an operation and maintenance cost. 

S. Rep. 11. 99th Cong., 1st Sess. at zo-21 
(1985], and S. Rep. 631. 98th Cong., Zd 
Sess. at 9 (1984). (Emphasis added.] 

In order to distinguish between active 
cleanup ("remedial") actions and O&M. 
Congress specified in section 104(c)(6) 
that remedial actions would include 
those me~sures that are necessary to 
restore ground and surface water to "a 

level that assures protection of hur.J<'rl 
health and the environrr.ent." Bv 
contrast. the sta n:te provides that 
"[a]ctivities required to maintain the 
effectiveness of such n:easures • 
shall be considered operation or 
maintenance." 

This distinction flows directlv from 
the concern, expressed by the Senate 
Environment Committee, that the 
dividing line between re:r.edial and 
O&t.f actions. fer the purposes of cost 
share funding. shct:!ci be achievir.g 
protective le•:els: 

This distinctio!'l between remedial action 
and operation and maintenance should be 
based on the degree of cleanup that has been 
achieved. This section determines that the 
cleanup of ground und surface water. 
whe:her on or off-site. is a remedial ac:ion 
until the protection of human health ;~nd the 
environment is assured • • • 

!d. Thus. Congress appears to have 
contemplated that active measures. 
necessary to dean up (or restore) a 
water body (e.g., the pumping and 
treating of groundwater] would be 
considered to be remedial action. but 
0&.\1 to maintain that remedy would 
not. 

However. at the same time. Congress 
was sensitive to EPA's concern that teo 
broad a policy would require EPA to set 
aside large amounts of Superfund money 
for water treatment measures, thereby 
limiting EPA's ability to take other 
response actions. As the Senate reports 
noted. "[tjhe reported bill addresses this 
concern by putting a five-year [later 
changed to a 10-year) time limit on the 
mandatory involvement of the federal 
fund in such treatment expenses." !d. 
Thus. the section requires EPA to 
consider active restoration measures to 
be remedial action until protective 
levels have been achieved, or for a 
period of 10 years after construction and 
commencement of operation, whiche•:e~ 
is earlier. 

For example. unde:- section 104(c)(6). 
if EPA were to achieve protective leveis 
[e.g., MCLs) after 6 years of ground­
water treatment, then the "remedial" 
action phase would be considered 
complete and the ground water restored. 
and activities over the next 4 years (and 
thereafter) to maintain the effectiveness 
of that remedy would be considered to 
be O&M. However. these O&M activities 
might well include maintenance of the 
cap on a landfill above the aquifer. or 
continued operation of the landfill's 
leachate collection system. Because 
these source control maintenance 
activities would merely "maintain the 
effectiveness of the restoration"-and 
not be necessary to achieve the 
remedial action objectives and 
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remediation goa!s in the ROD-they are 
clearly the types of measures that are 
not "necessary" to restore the aquifer 
even t~ougn if ihey were not performed. 
some degradation of the aquifer might 
occur. These measures are 0&:\l 
activities. and will be funded by the 
state. 

If. as the commenters suggest. EPA 
considered source control maintenance 
and other O&~f activities performed 
during the period of active restoration to 
be remedial action "necessary·· to 
restore the nquifer (on the theory that if 
the O&Y. were not performed. the 
aquifer could become degraded), then 
EPA would also be compelled to 
consider O&M to be remedial action 
during the period after protectiveness 
levels have been reached (if less than 10 
years aiter construction). Such an 
interpretation would direct!:; conflict 
with the language and legisiative history 
of section 104(c)(6} that ends the 
remedial action stage when piOtective 
levels are achieved or in 10 years. 

The commenters' interpretation would 
also lead to a situation where virtually 
all on-site O&~f activities could be 
characterized as "remedial action" 
under section 104(c)(6]. on the theory 
that if they were not maintained, they 
might degrade the ground/surface water, 
again. the legislative history (and the 
wording of section 104(c)(6]} do nut 
suggest that this was Congress· 
intention. 

EPA's analysis is also supported by 
the common sense notion that once a 
landfill leachate collection system has 
been constructed and is operational. the 
releases have been controlled and the 
remedial action phase compieted; 
ongoing operation of the leachate 
control and cap maintenance would 
merely be necessary to maintain that 
status quo. EPA further believes that 
this position is consistent with the need 
to balance demands on the Fund. 

The record of decision for each 
operable unit of a site's remedy should 
clearly differentiate, where applicable. 
which remedial action components will 
serve the function of "source control 
maintenance" measures as compared to 
"restoration" measures. Source control 
maintenance, in particular. includes 
maintenance of caps, flood/erosion 
control measures, slurry walls, gas and 
leachate collection/treatment measures. 
and ground/surface water interception/ 
diversion measures. In addition. source 
control maintenance measures include 
those leachate collection/treatment 
measures which function: (1) Within a 
containment unit, (ZJ within a source, or 
(3) immediately downgradient and 
adjacent to a source, and which serVe to 
coilect leachate from a source. In 

contrast. "source control action·· is 
generally considered to in::lude the 
construction or installation and start­
up-as compared to maintenance-of 
those actions necessary to prevent the 
continued "release" of hazardous 
substances or pollutants or 
contaminants into the environment from 
a source (generally on top of or within 
the ground. or in buildings or other 
structures on the site). 

Z. /l.teasures whose primary purpose is 
to provide drinking water. Several 
commenters argued that EPA has 
misinterpreted Congress' intent, and 
does not have statutory authority, in 
excluding from federal funding through 
the cost-sharing provisions for rP.medial 
actions, ground/surface water measures 
for the primary purpose of providing 
drinking water. Several commenters 
argue that CERCLA section 104(c)(6) 
does not exclude coverage since this 
section provides 10-year cost share for 
"the completion of treatment or other 
measures • • * necessary to restore 
ground or surface water to a level which 
assures protection of human health and 
the environment." They argue that 10-
year cost share is warranted since, if 
measures for providing drinking water 
are not operated, no restoration would 
occur, the protection of public health 
would not be assured, and water quality 
would not improve. Some commenters 
claim that such a requirement would 
unfairly burden small communities/ 
states which would have to pick up the 
cost of treating contaminated water 
and/ or charge a high user fee for the use 
of treated water. One commenter 
believed that O&M funding should be 
extended on a case-by-case basis where 
drinking water is provided and the 
release at the source is controlled, but 
contaminant levels cannot be cost­
effectively contained. 

EPA has decided as a matter of policy 
not to fund the operation and 
maintenance of ground/surface water 
measures taken for the primary purpose 
of supplying drinking water. Section 
104(c)(6) defines as "remedial" action 
(subject to up to a 90 percent EPA cost 
share) measures necessary to restore 
ground or surface water. Providing 
drinking water is simply not 
"necessary" for restoration. EPA 
recognizes that pumping and treating 
groundwater to primarily provide 
drinking water might, over time, tend to 
encourage recharge of the aquifer and 
could result in some localized 
improvement in ground or surface water 
quality; however, the effect is at best 
tangential to. not necessary for. 
restoration.. 

Moreover, EPA believes that·the 
Superfund program was neither 

designed nor intended to provide 
drinking water to local residents o·.-er 
the long-term; providing drinking wate: 
generally is the responsibility of sta!e 
and local governments and utilities. 
CERCLA often does provid'! drinking 
water on a temporary basis (e.g., bot:[" 
water) or construct drinking water 
facilities (e.g .. water line extensions or 
treatment plants) in order to provide 
alternative water supplies; however. 
EPA does not believe that it is the 
purpose of the federal government und, 
Superfund authority to fund the long­
term operation and maintenance of a 
public works project such as a d.rinking 
water treatment system.. EPA believes 
that this position is consistent with use 
of the Fund to implement the clear 
mandates of CERCLA. 

The commenter suggests that if EPA 
does not provide the 10-year cost share 
for measu;-es taken for the purpose of 
providing drinking water, no restoratior: 
will occur. and protection of human 
health will not be assured. EPA 
disagrees. First, if the ground or surface 
water is contaminated by a release 
under CERCI..A, EPA may decide to take 
action with the primary purpose of 
restoring that aquifer (in which case the 
cost share wotlld be provided). Second. 
if the state and locality believe that 
ground or surface water should be 
treated for the primary purpose of 
providing drinking water, such measures 
may be carried out by the state or 
locality itself or by the local utility. As 
noted above. Superfund was not 
intended to be a public works program. 

The ROD for each operable unit of a 
site's remedy, where applicable. should 
clearly differentiate which remedial 
action components are "treatment or 
other measures initiated for the primary 
purpose of supplying drin..lcing water" 
versus treatment or other measures 
"necessary for restoration." These RODs 
should clearly justify why a remedial 
action to restore a contaminated aquifer 
is or is not determined to be appropriate. 
and/ or why the cost-effective selec.!ed 
alternative is to supply drinking water 
after treatment or other measures. These 
decisions must follow the NCP 
requirements involving the developmenl 
screening. and analysis of remedial 
alternatives, as well as NCP remedy 
selection procedures. 

3. Temporary or interim measures­
One commenter argued that in situations 
where a ROD for an operable unit 
identifies an action as temporary or non­
final in anticipation of a subsequent 
final remedv, interim mair.tenance 
should not be considered O&.M. 

EPA has determined that, in cP.rtain 
case:~. an interim or temporary response 



I 

' 

I . 
l 

~ 

' 

I 

Federal Register I Vol. 55. No. 46 I Thursday, March 8, 1990 I R-.~les and Regulatior:s 8739 

action is both ner.essary and desirable 
i:J order to control or prevent the furthe:­
spread of contamination while EPA is 
ceciding upon a final remedy for the 
site. Indeed. in many cases. a significa:1t 
escalation of final restoration remedial 
action costs would result if such 
r;:easures were not utilized prior to 
i;Jstallation of the remedy for the source. 
Therefore. as a matter of policy. EPA 
will consider, in certain cases, such 
interim measures to be "remedial 
action" (eligible for 90 percent funding). 
even if the interim measures include 
source control maintenance activities. 
Such interim action would be conducted 
as an operable unit component of a 
remedial action. 

However, this does not mean that all 
interim actions will be so funded. Where 
EPA selects a final remedy for an 
operable unit (e.g., a final, as compared 
to a temporary, landfill cap). then any 
maintenance activity for that site will be 
considered O&M:. It is only where the 
action is truly temporary, meaning that 
EPA anticipates replacing it with a final 
measure later on, that the activity will 
be considered part of the remedial 
action. In effect, EPA considers these 
temporary stabilization actrons to be a 
necessary part of the remedy. Unlike 
normal O&M activities, these actions are 
not intended to maintain the 
effectiveness of the remedy; they are 
intended to ensure that the site 
conditions do not significantly worsen 
while EPA develops a comprehensive 
final remedy. Such measures must be 
taken promptly in order to assure 
protection of human health and the 
environment. 

4. Time at which a remedy becomes 
operational and functional. The time 
period for calculating when a remedial 
action begins for the purpose of 
CERCLo\ section 104(c)(6) is the point at 
which the remedy becomes operational 
and functional, and is the relevant point 
for starting the ten-year period. In 
addition, for non-ground or surface 
water restoration remedies, O&M begins 
when the remedial action is operational 
and functional. 

Several commenters requested 
clarification as to when a ground or 
surface water restoration remedy 
becomes "operational and functional" 
under proposed § 300.435(£)[4) [revised 
and renumbered as final § 300.435(£)(2) 
and (3)). One commenter felt that this 
determination is a matter of judgment 
with some remedies. and felt that a final 
inspection resulting in state and EPA 
concurrence on this determination was 
warranted. One commenter proposed 
that the period start when it is 
determined that the remedy works, has 

no start-up problerr.s. and is performing 
as designed for a reasonable period of 
tin:e. or eitl:er: (1) 0:1e year after 
construction is complete; or (2) after a 
reasonable start-up period after 
construction is complete (as defined 
through EPA/state SMOA. contract or 
agreement). whichever is longer. for 
each operable unit. This is referred to as 
the start-up period. Another commenter 
proposed that the period start when all 
parties (EPA, state. PRPs) agree that the 
remedy is operational and functional. 

In response. under§ 300.5, "operation 
and maintenance" means measures 
required to maintain the effectiveness of 
response actions. Except for ground or 
surface water restoration actions 
covered under § 300.435(£)[3), O&M 
measures are initiated after the remedv 
has achieved the remedial action · 
objectives and remediation goals in the 
ROD or consent decree. and is 
determined to be operational and 
functional. 

EPA generally agrees with the 
comments that a measure should be said 
to be operational and functional 
approximately one year after 
construction has been completed (see 
§ 300.510[c)). EPA does not, however. 
agree that in a federal- or state-lead 
action. the lead agency should await the 
agreement of all parties, including PRPs, 
before making this finding. Thus, the 
final rule provides that a remedy 
becomes "operational and functional" 
either one year after construction is 
complete, or when the remedy is 
determined concurrently by EPA and the 
s1ate to be functioning properly and is 
performing as designed, whichever is 
earlier. This timetable is consistent with 
EPA experience. and with the period of 
time used in construction grant 
regulations. See 40 CFR 35.2218(c). 

However, EPA also agrees with the 
comment that in certain cases a remedv 
may not be fully operational after a · 
year. i.e .. such that it merely needs to be 
f;'laintained or operated: thus. the state 
may request an EPA extension of the 
one year limit for project start-up. 
Where EPA determines that an 
extension of the start-up period is 
warranted, an extension would be 
granted. If the request is not approved. 
the remedy would be considered 
operational and functional one year 
after its construction, or on the date of 
the EPA/state determination that it is 
operational and functional. whichever is 
earlier. 

Other sections of the NCP also discuss 
state involvement during and after 
remedial actions; specifically, 
§ 300.510(c) discusses state assurances 
for assuming O&M responsibility, and 

§ 3G:J.515fg) disct.:sses state imolve;r.e:1: 
in rer:1edial action. 1:1 order to more 
c:eJ.riy describe EPA/state roles a::c 
coorciination between consrrucrio:1 
cor:1pletion and 0&\!. and to ensure 
consistency when applying EP:\'s 
existing policy for the administrative 
procedures required to bring sites i::to 
the 0&.\1 phase. the following process is 
described. 

For Fund-fina!".ced rerr.edial ac:ic:".s. 
the lead and support agencies shot.dd 
conduct a joint inspection at the 
conclusion of construction of the 
remedial action ar.d concur through a 
joint memorandum that: (1) The remedy 
has been constructed in accordance 
with the ROD and with the remedial 
design. and (2) the start-up period 
should begin. At the end of the start-up 
period. the construction contractor or 
agency will prepare a remedial action 
report that the work was performed 
within desired specifications and is 
operational and functional. The lead and 
support agencies will then conduct a 
joint inspection in order to determine 
whether to accept the remedial action 
report. 

5. When is ground or surface water 
considered "restored." One cornmenter 
requested clarification in the proposed 
regulation regarding when a surface or 
ground water is considered to have been 
fully restored. 

Ground or surface water restoration is 
considered to be complete, for the 
purposes of CERCLA section 104(c)(6). 
when the remedial action has achieved 
protective levels as set in the ROD, or 
after 10 years. whichever is earlier. Of 
course. if protective levels have not 
been achieved by year 10, then it mav be 
appropriate for the state to continue the 
operation of the treatment or other 
restoration measures until the ground or 
surface water is fully restored to ~eve!s 
set out in the ROD. 

EPA recognizes. howe\·er. that 
performance of remedies for restorin~ 
ground or surface waters can often o;lv 
be evaluated after the remedv has bee~ 
implemented and monitored for a period 
of time. Further, some water treatment 
systems may prove unable to meet 
cleanup goals, and instead may m.erely 
reach the point at which it is determined 
that restoration to health based levels in 
contaminant concentrations in the 
ground or surface water is not 
practicable. In such cases. it may be 
necessary to amend the ROD and wai•;e 
certain ground or surface water 
requirements. Alternatively, the RODs 
may contemplate, as a contingency. that 
it may not be technically practicable to 
meet the specified levels. and thus set 
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out alt~rnati'.·e measures to be taken 
u::dar that contingency. 

Pcrfor!!1ance evah.:ations should be 
conducted one to two years after the 
remedy is operational and functionaL i:J. 
order to determine whether 
~odifications to the restoration action 
are necessary. More extensive 
performance evaluations should be 
conducted at least every five years. 
After evaluating whether cleanup levels 
have been. or will be, achieved in the 
desired time frame, the following 
options should be considered: (1} 
Discontinue operation; (2} upgrade or 
replace the remedial action to achieve 
the original remedial action objectives 
or modified remedial action objectives; 
and/or (3] modify the remedial action 
objectives and continue remediation. if 
a;::propria te. 

6. Who oaerates the restoration 
measures du:ing 10-yea: period. One 
commenter noted that CERCLA is 
unclear on who will be responsible for 
operating the remedial action measures 
necessary during the restoration period 
cf up to 10 years, and believed that EPA 
is responsible for implementing such 
measures for EPA-lead sites. Another 
commenter felt that states should decide 
whether they have the capability and/or 
interest in conducting operation and 
maintenance, and felt that taking over 
this O&M would be encouraged if 
federal cost-share for O&M for up to ten 
years is assured. One commenter argued 
t!:at secticn 104(c)(3)(A] of CERCLA, 
which requires states to assure all future 
maintenance of the removal and 
remedial actions. means that the state 
will assume the responsibility for 
physically taking over the future 
maintenance, not assume the 
responsibility for all future maintenance 
costs. 

In response. CERCLA section 104(c)(6) 
defines treatment and other measures to 
restore aquifers (for up to ten years] to 
be "remedial action," not O&M 
Therefore, the costs of operating the 
remedial action will be shared by EPA 
and the state according to the 
appropriate cost sharing provisions in 
CERCLA section 104{c)(3}. However, 
states are encouraged to conduct such 
action and may be funded through a 
cooperative agreement for that portion 
of.remedial action required to restore 
ground or surface water to levels which 
assure protection of human health and 
the environment (or 10 years, whichever 
is earUe::). Sach management would 
indude performing any necessary 
compliance or monitoring requirements. 
The state is further encouraged lo 
provide necessary information to other 
environmental programs when such 

programs are interested in acUvities at a 
Superfund site (e.g .• providing 
informaticn on surface water dischar3es 
to the appropriate water ofnce or 

'agency}. 
Of course, after the restoration is 

considered "complete." as discussed 
above (at the latest, after 10 years}. the 
restoration activities become O&M, and 
the states must assume responsibility for 
the management of the restoration 
activities. incluJing the costs of that 
0&..\1. This is consistent with the long­
standing policy that states are 
responsible for all 0&~1 costs. (S~e 
preamble discussion below on "Sections 
300.510{c] (1) and (2}. State assurances."] 

Final role: Proposed § § 300.5 and 
3G0.435(f) are revised as follows: 

1. EPA is revising the proposed rule's 
definition of "source control remedial 
action" and is adding a separate 
definition for "source control 
maintenance measures," as follows: 

"Source control action" is the construction 
or installation and start-up of those actions 
necessary to prevent the continued release of 
hazardous substances or pollutants or 
contaminants (primarily from a source on top 
of or within the ground. or in buildin;;s or 
other structures) into the environmenL 

"Source control maintenance measures" 
are those measures intended to maintain the 
effectiveness of source control actions once 
such actions are operating and functioning 
proj)erly, such as the maintenance of landflll 
caps and leachate collection systems_ 

2. In § 300.5, the definition of 
"operation and maintenance" is 
changed to refer to "measures" rather 
than "activities," consistent with 40 CFR 
part 35, subpart 0: 

"Operation and Maintenance" (O&M] 
means measures required to maintain the 
effectiveness of remedial response actions. 

3. Section 300.435(£)(1] is revised as 
follows to clarify the point at wh.ic.h 
O&M measures are initiated: 

Ooeration and maintenance (O&M) 
mea~ures are initiated after the remedy h3s 
achieved the remedial action objectives and 
remediation goals in the ROD. and is 
determined to be operational and functionaL 
except for ground or rurface water 
restoration actions covered under 
§ 300.435(f](3). A state must provide its 
assurance to assume responsibility for O&M. 
including. where appropriate. requirements 
for maintaining institutional controls, under 
§ 300.510(c). 

4. A new § 300.435(£}(2} is added to 
explain the use of the term Moperational 
and functional" in subsection (f]{1}: 

A remedy becomes "operational and 
functional" either one year after construction 
is complete, or when the remedy is 
determined concurrently by the EPA and the 
state to be Iun.ctioning properly and is 
performing as designed. whichever is earlier. 

EP.-\ may grant exte:-~sions to :he or.e-~·· 
period. as appropriate. 

5. Proposed § :;oo.-13.5(i)(2) 
(renumbered as final ~ 3Q0 . .;3S(f)(J; 
revised to indicate that the restora; 
period begins after the remedy is 
operational and functional. consiste 
with the discussion of O&M mea sur 
paragraph (f](1). This section also 
defines administrative "completion. 
This revision also takes the place o[ 
proposed paragraph (f)(·i). 

(3) For Fund-financed reml!d:al action' 
involving treatment or other measures to 
restore ground or surface wa!er quality tc 
level that assures protection of human he 
and the environment, the operation of su• 
treatment or other measures for a period 
up to 10 years after the remedy becomes 
operational and functional will be consiJ 
part of the remedial action. Activities 
required to maintain the effectiveness of, 
treatment or measures following the 10-y• 
period. or after remedial action is comple; 
whichever is earlier, shall be considered 
O&M. For the purposes of federal funding 
provided under CERCLA section 104(c)(6]. 
restoration activity will be considered 
administratively -complete- when: 

(i) Measures restore ground or surface 
water quality to a level that assures 
protection of human health and the 
environment; 

(ii) Measures restore ground or surface 
water to such a point that reductions in 
contaminant concentrations are no longer 
significant; or 

(iii) Ten years have elapsed. whichever i 
earliest. 

6. Because the final NCP includes a 
definition of "source control 
maintenance measures," proposed 
§ 300.435(f)(3)(i} (renumbered as final 
§ 300.43.5(f)(4}} is revised to add the te 
"measures" and to delete the phrase 
"initiated to prevent contamination of 
ground or surface water." 

lv'ame: Notification prior to the out-< 
st<.:te transfer of CERCLA wastes. 

Policy: In response to the concerns 1 

a number of states and localities. EPA 
has initiated a policy that prior to the 
shipment of Superfund wastes to a 
permitted waste management facility 
out-of-state, the lead agency should 
provide written notice to that state's 
environmental officials. EPA beiieves 
that such notice may be appropriate, 
and that indeed, such notice may be 
helpful in facilitating the safe and tim1 
accomplishment of Superfund waste 
shipments. Notice should be provided 
under this policy for all remedial actio 
and non-time-critical removal actions 
involving the out-cf-state shipment of 
Superfund wastes that are known to tl 
lead agency, including waste shipmen 
arising from Fund-lead responses, stat 
lead responses, federal facility 
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responses and responses conducted by 
PP.Ps (emergency and time-critical 
~emovals are not ccvered by this poiicy). 
This notification should specify the type 
and quantity of waste involved, the 
name and location of the receiving 
facility and the expected schedule for 
the transfer of the CERCLA waste. Such 
notification will enable the recipient 
state to obtain from it.s permitted 
facilities any other information it may 
need in order to support the out-of-state 
action. Although this notification is 
neither mandated by CERCLA nor 
required by this regulation. EPA 
believes that adherence to this 
procedure will help to ensure that these 
waste transfers occur in a safe and 
expedient manner. The policy is 
explained in more detail in OSWER 
Directive No. 9330.2-07 (September 14, 
1989}. 

Because CERCLA actions may be 
carried out under a number of 
mechanisms and by a number of parties 
(e.g .. lead state agencies, other federal 
agencies, PRPs}. EPA plans to issue 
additional guidance or regulations. if 
appropriate, to im;>lement this 
notification policy. 

Final rule: There is no rule language 
on this issue. 

Applicable or Refe~'Ollt end Appropriate 
Requirements 

Introduction. The November .20. 1985 
revisions to the NCP required that, for 
all remedial actions. the selected 
remedy must attain or exceed the 
federal applicable or relevant and 
appropriate requirements (ARARs} in 
environmental and public health laws. It 
also required removal actions to attain 
ARARs to the greatest extent 
practicable, considering the exigencies 
of the circumstances. The preamble to 
the 1985 revisions to the NCP stated that 
ARARs could be determined only on a 
site-by-site basis. and it included from 
EP~'s October 2.1985 Compliance 
Policy a list of potentially applicable or 
relevant and appropriate requirements. 
The preamble also provided a list of 
federal non-promulgated criteria. 
advisories and guidance, and state 
standards "to be considered." called 
TBCs. EPA alscr provided five limited 
circumstances in which ARARs could be 
waived. 

On October 17, 1986, CERCLA was 
reauthorized with additional new 
requirements. Section 1.21 of CERCLA 
requires that, for any hazardous 
substance that will remain on-site. 
remedial actions must attain 
requirements under federal 
environmental or state envU:omnental or 
far:ility siting laws that are applicable or 

relevant and apprcpri3te under the 
circumstances of the release or 
threatened r~lease at t!-.e completion of 
the remedial action. The statute also 
retained most of the waivers. with a few 
additions. 
Althou~h seclioi! 121( d)(2) basicoily 

codified EPA's 1985 policy regarding 
compliance with other laws. the section 
also requires that state standards are 
also potential ARARs for CERCLA 
remedial actions when they are 
promulgated. more stringent than 
federal standards. and identified by the 
state in a timely manner. 

Furthermore. the CERCLA 
amendments provide that federal water 
quality criteria established under the 
Clean Water Act (CWA} and maximum 
contaminant level goals (MCLGs) 
established under the Safe Drinking 
Water Act, must be attained when they 
are relevant and appropriate under the 
circumstances of the release. 

Today's revision to the NCP continues 
the basic concept of compliance with 
ARARs for any remedy selected (unless 
a waiver is justified). ARARs will be 
determined based upon an analysis of 
which requirements are applicable or 
relevant and appropriate to the 
distinctive set of circumstances and 
actions contemplated at a specific site. 
Unlike the 19!35 revisions to the NCP. 
where alternatives were developed 
based on their relative attainment of 
ARARs. in today's rule recognition is 
given to the fact that ARARs may differ 
depending on the specific actions and 
objectives of each alternative being 
considered (for more discussion of this 
point. see preamble of proposal at 53 FR 
51438. section 9). -

In today's rule, EPA retains its policy 
established in the 1985 NCP of requiring 
attainment of ARARs during the 
implementation of the remediar action 
(where an ARAR is pertinent to the 
action itself), as well as at the 
completion of the action, and when 
carrying out removal actior.s "to the 
extent practicable considering the 
exigencies of the situation." 

For ease of identification, EPA divides 
ARARs into three categories: chemical­
specific. location-specific. and action­
specific. depending on whether L~e 
requirement is triggered by the presence 
or emission of a chemical, by a 
vulnerabic or protected location, or by a 
particular action. (More discussion of 
these types can be found in the 
preamble of the proposal at 53 FR 51437, 
section 6). 

Response to comments: EPA received 
a few comments on general ARA.Rs 
policies. One commenter argued that the 
remedial action should not necessarily 

hilve to attain the most stringent 
;;;::pl:c;:;l:!e or re!evar.t a<.d approp;:.1tc 
requ1rement ii a less st:ingent 
rel1uirement provides adequate 
p:o~ection of human health and the 
e:-tvironment. 

E.?.\ disagrees. CERCLo\ requires that 
rer.1.edial actions comply with all 
requirements that are applicable cr 
relev:wt and appropriate. Therefore. a 
remedial action has to comply with the 
most stringent requirement that is ARAR 
to ensure that all ARARs are attained. 
In addition. CERCLA requires that the 
remedies selected be protective of 
human health and the environment c:1d 
attain ARARs. A requirement does not 
have to be determined to be necessary 
to be protective in order to be an AR.AR. 
Conversely, the degree of stringency of a 
requirement is not relevant to the 
determination of whether it is an ARAR 
at a site and must be attained (except 
for state ARARs). 

Another commenter asked for 
confirmation that variance or exemption 
provisions in a regulation can be 
potential ARARs as well as the basic 
standards. EPA agrees that meeting the 
conditions and requirements associated 
with a variance or exemption provision 
can be a means of compliance with an 
ARAR. For example. EPA expects that 
CERCLA sites will frequently be 
cor.-~plying with the terms of the 
treatability variance under the RCRA 
land disposal restrictions (LDR) for soil 
and debris when LDR is an ARA,.q_ 

Limitations in a regulation. such as the 
quantity limitations that define small 
quantity generators under RCRA and 
affect what requirements a generator 
must comply with. will also affect wha I 
requirements are applicable at a 
CERCLA site. However. it is possible 
that a requirement could be relevant anJ 
appropriate even though the requirement 
is not applicable because of a limita!icn 
in the regulation. 

Indian tribe com:nenters contended 
that ARARs should not be defined as 
promulgated laws, regulations. or 
requirements because some Indian tribe 
laws. which could apply to a Superfund 
cleanup, may not be promulgated in the 
same fashion as state or federaL laws. 
CERCLA section 125 directs EPA to 
afford Indian tribes subs1antially lhe 
same treat.-nent as states for certain 
specified subsections of CERCLA 
sections 103. 104 and 105; EPA believes, 
as a matter of policy, that it is similariy 
appropriate to treat Indian tribes as 
states for the purpose of identifying 
ARARs under section 121(d)(Z). EPA 
realizes that tribal methods for 
promulgating laws may vary, so any 
evaluation of tribal ARARs will have to 
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be r.:ade on a case-bv-case basis. Tribal 
recuire!:le:1ts. howe\~er. are still subject 
to the same eligibility criteria as states. 
as described in § 300.400(g)(-!). 

A:1cthe~ commenter disagreed \vith 
EPXs position that environme:1tallaws 
do not apply to a CERCLA response 
action unless ir.corporated by CERCLA 
section 12:(d). This commenter argued 
that EPA has confused the ARARs 
concept with one of preemption of state 
law. 

In response. SARA established a 
process. in CERCLA sections 121(d)(Z) 
and (d)(-!), for how federal and state 
environmental laws should apply to on­
site CERCLA remedial actions. i.e .. the 
ARARs process. Based on these 
provisions. CERCLA remedies will 
incorporate (or waive] state standards, 
as appropriate under CERCLA. Thus. 
although other environmental laws do 
not independently apply to CERCLA 
response actions, the substantive 
requirements of such laws will be 
applied to such actions~ consistent with 
section 121(d] and NCP § 300.400(g). 

EPA's interpretation that CERCLA 
response actions are required to meet 
state (and other federal] environmental 
law standards only to the limited degree 
set out in CERCLA is also necessary to 
comply with the special mandates in 
CERCLA to respond quickly to 
emergencies. and to perform Fund­
balancing. The position that on-site 
CERCLA response actions are not 
independently subject to other federal or 
state environmental laws is a long­
standing one. based on a theory of 
implied repeal or pre-emption. See, e.g., 
50 FR 47912. 47917-18 (Nov. 20. 1985]; 50 
FR 5862. 5865 (Feb. 12. 1985); "CERCLA 
Compliance With Other Environmental 
Laws" Opinion Memorandum. Francis S. 
Blake. General Counsel. to Lee M. 
Thomas, Administrator. Nov. 22. 1985. 

Following are summaries of major 
comments and EPA's responses on 
specific sections of the ARARs policy. 

Name: Sections 300.5 and 
300.400(g](1). Definition of "applicable." 

Proposed rule: "Applicable 
requirements" means those cleanup 
standards, standards of control. or other 
substantive environmental protection 
requirements. criteria. or limitations 
promulgated under federal or state law 
that specifically address a hazardous 
substance. pollutant. contaminant, 
remedial action. location, or other 
circumstance at a CERCLA site. The 
preamble to the proposed rule pointed 
out that there is generally little 
discretion in determining whether the 
circumstances at a site match those 
specified in a requirement [53 FR 51435-
37) 

Response to comrr.ents: One 
commr:nter suggested that languase 
used in § 300.400(g)(4) of the proposcc! 
;..;cp which provides that "only those 
slate standards that are promulpted 
and more stringent thar. federal 
requirements may be applicable or 
relevant and appropriate" be added to 
the defir.ition of ARARs found in 
§ 300.5. 

In response. EPA nates that the 
definition it proposed already includes 
the condition that standards. whether 
federal or state, must be promulgated in 
order to be potential ARARs. EPA 
accepts this comment on stringency and 
has revised both § § 300.5 and 300.400(g] 
to specify that in order to be considered 
ARARs. state requirements must be 
more stringent than federal 
requirements. EPA notes that. in general, 
state regulations under federally 
authorized programs are considered 
federal requirements. 

A commenter supported the 
discussion of ARARs in the preamble to 
the proposed NCP. but remarked that 
the definitions of ARARs do not 
adequately reflect many of the 
important aspects mentioned in the 
preamble. EPA believes that the 
definitions stated in the rule are 
sufficiently comprehensive and that the 
information contained in the preamble 
to the proposed and final rules will help 
the public in applying the definitions. 

One commenter asked why EPA had 
deleted rule language that applicable 
requirements are those requirements 
that would be legally applicable if the 
response action were not undertaken 
pursuant to CERCLA. In working with 
this definition, EPA found the previous 
definition confusing because it was 
stated in the conditional. i.e .. 
requirements that would apply if the 
action were not under CERCLA. EPA 
revised the definition to explain more 
specifically what it means by applicable 
requirements to avoid any confusion. 
However. the 1985 wording is still a 
correct statement of the applicability 
concept. EPA is modifying the definitior:. 
however. to make it clear that the 
standards. etc. do not have to be 
promulgated specifically to address 
CERCLA sites. 

Final rule: The proposed definition of 
"applicable" in § § 300.5 and 
300.400{g){1) are revised as follows: 

1. Consistent with the language in 
CERCLA section 121(d](2), the 
description ofiederal and state laws in 
§ 300.5 is revised to read: 
"* • * requirements. criteria or 
limitations promulgated under federal 
environmental or state environmental or 
facility siting law * * • *" 
[Comparable changes are made in 

§ § 300.415[i), 300A30(el[2)(iH:\1. 
300.430(e](9)(iii](B) and 
300.430(f](1](ii)( C).] 

2. The following sentence is added !' 
§ 300.5: "Only those state standards t:: 
are identified by a state in a t:me\· 
manner and that are more st:-ir:ge~t th~ 
federal requirements may be 
applicable." 

3. In § § 300.5 and 300.4CO(g)(1). the 
word "found" is added before "at a 
CERCLA site." 

1\'ame: Sections 300.5 and 
300.400(g](Z]. Definition of "relevar.t ar: 
appropriate." 

Proposed rule: "Relevant and 
appropriate requirements" mr:ans those 
cleanup standards. standards of contra. 
and other substantive environmental 
protection requirements, criteria. or 
limitations promulgated under federal c. 
state law that, while not "applicable" t. 
a hazardous substance. pollutant, 
contaminant, remedial action. location. 
or circumstance at a CERCLA site, 
address problems or situations 
sufficiently similar to those encountere(. 
at the CERCLA site that their use is we! 
suited to the particular site. 

Section 300.400(g)(2] identified criteri; 
that must be considered, where 
pertinent. to determine whether a 
requirement addresses problems or 
situations that are sufficiently similar to 
the circumstances of the release or 
remedial action that it is relevant and 
appropriate. The preamble to the 
proposed rule emphasized that a 
requirement must be both relevant and 
appropriate; this determination is based 
on best professional judgment. Also. the 
preamble stated that with respect to 
some statutes or regulations, only some 
of the requirements may be relevant am 
appropriate to a particular site. while 
others may not be (53 FR 51436-37). 

Response to comments: 1. Genera!. 
Several commenters expressed support 
in general for the revised definition of 
relevant and appropriate requirements 
and for the approach described in the 
proposal to identifying such 
requirements. Commenters in particular 
supported statements that a requiremen 
must be both relevant, in that the 
problem addressed by a requirement is 
similar to that at the site, and 
appropriate, or well-suited to the · .. 
circumstances of the release and the 
site. to be considered a relevant and 
appropriate requirement. · +' 

A few commenters recommended .~ 
changes to the definition of relevant an• 
appropriate requirements. One '~ 
commenter suggested adding to the •. -J 
proposed definition that a relevant and 
appropriate requirement must be 
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"c•enerally pert:nent." a phrase used in 
the preamble of the proposed NC? in 
discussing the analysis of the relevance 
of a requirement. whi!e another 
s~ggested adding "pertinent" to the 
circumstances of the site. expressing 
concern that "generally pertinent" was 
overiy broad. EPA believes that the 
concept of "pe:-tinence" is adequately 
considered as part of the evaluation of 
what is relevant and appropriate (see 
discussion of factors for determini!'lg 
relevant and appropriate requirements, 
below). EPA does not believe that the 
5 ~.;ggested changes should be made in 
the definition itself. 

Another commenter suggested 
revising the definition to emphasize the 
jurisdictional prerequisites of a 
potentially relevant and appropriate 
:equirement. recommending that a 
relevant and appropriate requirement be 
defined as one that, "while not 
3tJplicable. sufficiently satisfies the 
jurisdictional prerequisites for legal 
enforceability." EPA disagrees. because 
the jurisdictional prerequisites. while 
key in the applicability determination. 
are not the basis for relevance and 
appropriateness. Rather, the evaluation 
focuses on the purpose of the 
requirement, the physical characteristics 
of the site and the waste. and other 
environmentally- or technically-related 
factors. 

Another commenter objected to the 
policy that some portions of a regulation 
could be found relevant and 
appropriate. while other portions would 
not be. The commenter believed that 
this policy would lead to confusion and 
inconsistency. although the commenter 
agreed that the application of this policy 
to RCRA closure requirements. 
described in the proposal. was useful. 
EPA believes that this policy is 
appropriate and reflects its experience 
in evaluating RCRA closure 
requirements and other requirements as 
relevant and appropriate. Finding some 
parts of a regulation relevant and 
appropriate. and others not. allows EPA 
to d:-aw on those standards that 
contribute to and are suited for the 
remedy and the site. even though all 
components of a regulation are not 
appropriate-. 

This approach has been particularly 
valuable as applied to RCRA closure. 
where the two applicable regulations. 
clean closure and landfill closure. 
address only the two poles of a potential 
continuum of closure responses. When 
RCRA closure is relevant and 
appropriate. Superfund may use a 
combination of these two regulations. -
known as hybrid closure, to fashion an 
arpropriate remedy for a site that is 

protecti".'e of both ground water and 
direct contact (for mere discussion oi 
hybrid closure. see preamole to the 
proposed NCP at 53 FR 514-!6). 

Z. Factors for determining re!e~·ant 
end appropriate require:r.ents. One 
comrr.:mter suggested referencing the 
criteria described in § 300.400(g)(2) in 
the definition. EPA believes this is not 
appropriate because it cou[d lead to 
confusion about the role of the criteria 
and result in greater emphasis on rigidly 
applying the criteria than is warranted. 

Based on this latter comment and 
others about soecific criteria in the 
proposal. EPA. wants to clarify the role 
of the factors. (Note that the rule now 
refers to "factors" rather than 
"criteria.") EPA intends that the factors 
in § 300.400(g](Z) should be considered 
in identif;ing relevant and appropriate 
requirements, but does not want to 
irr.ply that the requirement and site 
situation must be similar with respect to 
each factor for a requirement to be 
relevant and appropriate. At the same 
time. similarlty on one factor alone is 
not necessarily sufficient to make a 
requirement relevant and appropriate. 
Rather. the importance of a particular 
factor depends on the nature of the 
requirement and the site or problem 
being addressed and will vary from site 
to site. While the factors are useful in 
identifying relevant and appropriate 
requirements. the final decision is based 
on professional judgment about the 
situation at the site and the requirement 
as a wbole. 

In addition, as EPA discussed in the 
proposal. a requirement must be both 
"relevant." in that it addresses similar 
situations or problems. ar:d 
"appropriate," which focuses on 
whether the requirement is well-suited 
to the particular site. Consideration of 
only the similarity of certain aspects of 
the requirement and the site situation 
constitutes only half of the analysis of 
whether a requirement is relevant and 
appropriate. 

After review of comments it recei,·ed.. 
EPA has revised the language in 
§ 300.400(gj(ZJ because it is concerned 
that it was misleading. Some 
commenters viewed the analysis 
required by this section as requiring 
consideration only of the similarity of 
the requirement and the problems or 
situation at the CERCLA site. While 
non-substantive for the most part. the 
changes to § 300.400(g)(2) m:>ke dearer 
that a requirement and a site situation 
must be compared, based on pertinent 
factors. to determine both the relevance 
and appropriateness of the requirement. 
The rule also now uses the tenn 
"factors," rather than "criteria." a 

cha::ge ins:it:Jted to avoid conf:Js:c~ 
wi~.h t~e nir:e criteria for rem~d;: 
se!ec!ion in § 300.430. · 

One commen!er suggested tha! fdc~ors 
be de•:e[aped for use in evaluating 
wh~ther a requirement is "appropriate." 
EPA does not believe this is necessarv. 
Decisions about the a;Jpropriaten<'ss ~f 
a l'eauirement are based on site-soecific 
jurlgi:,er.ts using the sa:ne set of factors 
alreadv ider:tif!ed. In the abst:-act it is 
verJ d;ificult to separate out thos~ 
fac:ors to be considered for re!e\'ance 
a!'ld those to be considered for 
atJpropriateness. In specific cases it 
would be possible to say. for example. 
that a requirement is rele\·ant in terms 
of the substances but not appropriate in 
terms of the facility covered. 

Seve:al commenters questioned 
whether certain factors could 
legitimately be considered in identif~·ing 
relevant and appropriate requirements. 
These and other comments on individual 
factors are discussed betow; a brief 
description of each factor as desc:ibed 
in t...1e proposed NCP is given after the 
name of the factor. 

(i}: Purpose of the rcquiremenL This 
factor compared the purpose of a 
requirement to the specific objectives of 
the CERCLA action. One commenter 
was concerned that the "objectives for 
the CERCLA action" could include the 
implementability of the remedy. its cost. 
and eve.'l the acceptability of the action 
to the community_ This is not what EPA 
meant by "objectives_" Rather. EPA 
intended that this factor consider the 
technicaL or health. and environmental 
purpose of the requirement compared to 
what the CERCI..<\ action is trying to 
achieve. For example. MCLs are 
promulgated to protect the quality of 
drinking water, lJ:lis is similar in purpose 
to a CERCLA action to restore ground 
water aquifers to drinkable quality. To 
avoid confusion. EPA has simplified the 
factor. which now states, "the purpose 
of the requirement and the purpose of 
the CERCLA action." 

{ii): The medium regulated by the 
requiremenL This factor compared the 
medium addressed by a requirement to 
the medium contaminated or affected at 
a CERCLA site. No comments were 
received on this factor. and the final rule 
is essentially unchanged from the 
prop~aL 

{iii): The substances regulated by the 
requiremenL This factor compared the 
substances addressed by a requirement 
to the substances found at a CERCL\ 
site. Several commenters argued that 
RCRA requirements for hazardous 
waste shou!d not be potentially relevant 
and appropriate to wastes "similar" but 
not identical to a hazardous waste. and 
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that this criterion should be dropped. 
EP.-\ disagrees and has discussed this 
issue in the section of this preamble on 
RCRA ARARs. 

(i•,): The entiUes or interests affected 
or protected by the requirement. This 
factor corr.pared the entities or interests 
add,essed by a requirement and those 
affected bv a CERCL.A site. Two 
commente.rs exoressed concern about 
this factor. Or.e" commenter was 
concerned that it could be used to 
disqualify standards from being relevant 
and appropriate simply because the 
requirement regula ted entities different 
from those at a CERCLA site. In 
contrast. another commenter was 
concerned that EPA would broadly 
apply requirements to entities that were 
never intended to be subject to the 
requirement. EPA agrees that this factor 
is confusing. EPA believes that the 
characteristics intended to be addressed 
by this factor are adequately covered 
under other factors, such as purpose and 
type of facility. Therefore; this factor 
has been eliminated. 

(~'}: The actions or activities regulated 
by the requirement. This factor 
compared the actions or activities 
addressed by a requirement to those 
undertaken in the remedial action at a 
CERCLI\ site. No comments were 
received on this factor, and the final rule 
is essentially unchanged from the 
proposal. 

(v1): Any variances. waivers. or 
exemptions of the requirement. This 
factor considered the availability of 
variances, waivers. or exemptions from 
a requirement that might be available 
for the CERCLA site or action. One 
commenter asked for clarification on 
this factor and expressed his view that 
the CERCLA waiver provisions for 
ARARs were the only waivers 
allowable. However, EPA believes that 
it is reasonable to consider the 
existence of waivers. exemptions. and 
variances under other laws because 
genera!!y there are environmental or 
technical reasons for such provisions. 
These provisions are generally 
incorporated into national regulations 
because there are specific circumstances 
where compliance with a requirement 
may be inappropriate for technical 
reasons or unnecessary to protect 
human health and the environment. 
Again, this factor is only one that should 
be considered; even if a waiver 
provision in a requirement matches the 
circumstances at the CERCLA site. there 
may be other reasons why the 
requirement is still relevant and 
appropriate. 

(vii}: The type and size of structure or 
facility regulated by the requirement. 
This factor compared the characteristics 

of the strecture or facilitv addressed bv 
a requirement to that afiected by or · 
contemolated bv the remedial action. 
One commente; argued that regulations 
routinely contain cut-offs based on type 
c:- size of the structure or facilitv for 
administrative or enforcement · 
convenience. EPA agrees that cut-offs 
based solely on administrative reasons 
may not be critical in determining 
whether a requirement is relevant and 
appropriate. However, EPA believes 
that it is necessary and appropriate to 
consider the physical type or size of 
structure regulated because 
requirements may be neither relevant 
nor appropriate to structures or facilities 
that are dissimilar to those that the 
requirement was intended to regulate. In 
many cases, this factor is a very basic 
one: in identifying requirements relevant 
to landfills, one would turn to standards 
for landfills, not for tanks. 

[viii}: Consideration of use or 
potential use of affected resources in the 
requirement. This factor compared the 
resource use envisioned in a 
requirement to the use or potential use 
at a CERCLA site. One commenter 
objected to this factor based primarily 
on opposition to EPA's proposed ground 
water policy, which, along with the 
comments EPA has received on this 
issue. is discussed in the section on 
ground-water policy in the preamble 
discussion of§ 300.430. EPA believes it 
is appropriate to compare the resource 
use considerations in a requirement with 
similar considerations at a CERCLA 
site. 

Final rule: 1. The following sentence is 
added to the proposed definition of 
"relevant and appropriate" in § 300.5 
(see preamble discussion above on 
"applicable"): "Only those state 
standards that are identified by a state 
in a timely manner and that are more 
stringent than federal requirements may 
be relevant and appropriate." 

2. Proposed § 300.400(g)(2) is revised 
as follows: 

(2) If, based upon paragraph (g)(l) of this 
section. it is determined that a requirement is 
not applicable to a specific release. the 
requirement may still be relevant and 
appropriate to the circumstances of the 
release. In evaluating relevance and 
appropriateness, the factors in paragraphs 
(g)(2)(i) through (viii) shall be examined. 
where pertinent, to determine whether a 
requirement addresses problems or situations 
sufficiently similar to the circumstances of 
the release or remedial action contemplated, 
and whether the requirement is well-suited to 
the site, and therefore is both relevant and 
appropriate. The pertinence of each of the 
following facto!"ll will depend, in part. on 
whether a requirement addresses a chemical. 
location. or action. The following 

comparisons shall be made. where per:ine:-:~. 
to determi;::e relevance and appropnater.ess: 

(i] The purpose of requirerr:e;::t and ~he 
purpose of the CERCL-\ actio:1: 

(ii] The medium regulated or a:fect~d ':.Jv 
t!:.e requirement and the medium · 
contaminated or affected at t!-.e CERCL". s:te. 

(iii) The substances regt:!ated by the 
requirement and t!:e substances found at the 
CERCLA site: 

(iv) The actions or activities regulated bv 
the requirement and the remediaC ac:ion · 
contemplated at the CERCL'\ site: 

(v) Any variances. waivers. or exemptior.s 
of the requirement and their availabilitv for 
the circumstances at the CERCLA site:· 

(vi) The type of place regulated and the 
type of place affected by the release or 
CERCLA action; 

(vii) The type and size of structure or 
facility regulated and the type and size of 
structure or facility affected by the release or 
contemplated by the CERCLA action: 

(viii) Any consideration of use or potential 
use of affected resources in the requirement 
and the use or potential use of the affected 
resource at the CERCLA site. 

Name: Section 300.400(g)(3). Use of 
other advisories, criteria or guidance to­
be-considered (TBC). 

Proposed rule: The preamble to the 
proposed rule provided that advisories, 
criteria or guidance to-be-considered 
(TBC) that do not meet the definition of 
ARAR may be necessary to determine 
what is protective or may be useful in 
developing Superfund remedies (53 FR 
51436). The ARARs preamble described 
three types of TBCs: health effects 
information with a high degree of 
credibility, technical information on how 
to perform or evaluate site 
investigations or remedial actions, and 
policy. 

For example, proposed § 300.400(gj(3) 
stated that other advisories, criteria. and 
guidance to be considered (TBCs) shall 
be identified, as appropriate, because 
they may be useful in developing 
CERCLA remedies. Proposed 
§ 300.41S(j)(§ 300.415(i) in the final rule) 
stated that other federal and state 
criteria. advisories, and guidance shall. 
as appropriate, be considered in 
formulating the removal action. 
Proposed§ 300.430(b) stated that during 
project scoping the lead agency shall 
initiate a dialogue with the support 
agency on potential ARARs and TBCs. 
Proposed § 300.430(e)(2) provided that 
other pertinent information may be used 
to develop remediation goals. Proposed 
§ 300.430le)(B) provided that the lead 
agency shall notify the support agency 
of the alternatives to be analyzed to 
facilitate the identification of ARARs 
and TBCs. Proposed§ 300.430(£) on 
selecting a remedy, however, referred to 
compliance with ARARs only, not TBCs. 
Proposed subpart F required that the 
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lead and suppon a:;encies tirr.ely 
identify ARARs and TI3Cs during the 
remedial process. 

Res::::onse to comments: Several 
comm.enters requested that the category 
of "TBCs" be eliminated entirely. 
Commenters argued that the use of 
TBCs is not authorized by CERCLA, that 
this category of information is too 
broadly defined or open-ended. and that 
references to TBCs in the l\CP mandate 
consideration of a seemingly limitless 
category of information. One commen:er 
was concerned that by selecting a health 
effect assessments as a TBC candidate. 
the precedent for impm:ition of this TBC 
for all sites would be set and may drive 
rzmediation costs beyond cost­
effective:1ess. Some commented that 
~sing TBCs in the remedy selection 
precess will lead to much confusion. 
uncertdinty, and delay. Also. 
commenters suggested that the use of 
TBCs could lead to lengt!1y disputes or 
litigation. 

Other commenters contended that the 
broad definition of TBCs will give lead 
agencies too much discretion when 
considering information and determining 
cleanup levels. A commenter stated that 
wide discretion could produce 
inconsistent selection of cleanup goals. 

Several commenters argued that TBCs 
have been given ARAR-like status in the 
NCP because the proposal requires that 
lead and support agencies shall identify 
ARARs and TBCs during the remedial 
process. A commenter noted that the 
proposal requires identification ofTBCs 
even when ARARs have been identified. 
adding an additional layer of regulatory 
activity not authorized by CERCLA. 
Another commenter stated that the 
proposed rule does not even require 
TBCs to be relevant and appropriate. 
One commenter stated that the proposal 
requires that TBCs be identified for 
remedial actions but does not specify 
what is to be done with them. 
Commenters raised d\.:e process 
concerns, arguing that, unlike ARARs. 
TBCs are not legally promulgated and 
may not have been subjected to public 
or technical review and comment. 

Commenters suggested that TBCs are 
unnecessary for establishing 
contaminant levels because such levels 
can be determined by regulations or 
during risk assessments. A commenter 
proposed that site-specific risk-based 
remediation levels should be used. 
Another commenter asserted that TBCs 
are appropriate for use as general 
guidelines, but not as requirements. The 
TBCs listed in the preamble often are 
not subjected to thorough technical 
review and are inappropriate for use as 
substitutes for ARARs. 

If EPA retains TBCs in t::e :\CP, 
commenters suggested that the categor:; 
be more specificaily defined and 
referred to as helpiul reierence 
information onlv. or used on a voluntarv 
basis. A comme"nter st:ggested that. ii -
TI3Cs are retained. references to their 
identification and consideration be 
permissive, not mandatory (e.g .. "r:1ay, 
as appropriate. identify TBCs • • ·" 
ra \her than "shall identify 
TBC:; • • ... ). A commenter ar;sued that 
EPA should state that remedies selected 
t!Jrough the use of T.3Cs rr.ust be cost­
effective, and that TBCs may be used 
only if tl-.e remedy selected fall:; withln 
the acceptable risk range. 

Commenters argued that if EPA uses 
TBCs to determine cleanup !evds. FR?s 
must be provided with an opportunity to 
challe:-tge their use. A commenter 
suggested that the preamble cLuify that 
reqt:irements more stringent ~:1an 
AK<l.Rs can be imposed only if ARARs 
are not protective of human health and 
the environment. 

Some commenters requested 
clarification that requirements existing 
under Indian tribe law and enforced as a 
matter of tribal law should be 
considered ARARs rather than TBCs. 

On the other hand. one commenter 
a:-gued that some TBCs should be given 
the same status as ARARs. The 
commenter explained that most states 
have ARARs for determining gro~nd and 
surface water cleanup levels, but 
p;:omulgated standards for soil cleanup 
are largely unavailable. The commenter 
st:ggested that state policies used to 
determine guidance values, criteria or 
standards should be given the same 
status as ARARs. even if not 
promulgated, as long as they are used 
consistently within a state. 

In response, EPA believes it is 
necessary to clarify how it intends TBCs 
to be used. As a first matter. EPA agrees 
with commenters that TBCs should not 
be required as cleanup standards in the 
rule because they are, by definition. 
generally neither promulgated nor 
enforceable so they do not have the 
same status under CERCLA as do 
ARARs. TBCs may, however, be very 
useful in helping to determine what is 
protective at a site, or how to carry out 
certain actions or requirements .. 

Because ARARs do not exist for every 
chemical or circumstance likely to be 
found at a Superfund site, EPA believes 
it may be necessary when determining 
cleanup requirements or designing a 
remedy to consult reliable information 
that would not otherwise be considered 
to be a potential ARAR. For example, 
when an MCLG or MCL does not exist 
for a particular contaminant. EPA 

intends that the lead or support agenc:.' 
l!3e EPA-develo:Jed toxicit'.' infor::-:a~ia:1 
such as cancer potency factors ar.d 
reference doses for noncarcino;:;e:;:c 
effects when developing preliminary 
rerr.ediaticn goals. Also. many actior;­
specific ARARs have broad 
performance criteria. The technical 
ir.formation on how to implement s~.;ch 
criteria may be contained in guidance 
docur.,ents only. The lead or support 
agency may need to consider these 
guidance documents in c.!etermini:;3 how 
to comply with the ARAR. Also. th~ :e3d 
or suppcrt agency may want to consider 
policy statements contained in 
advisories, criteria. or guidance when 
selectirg or designing a remedy. 

Accordingly, even though the use of 
TBCs is not specifically discussed in 
CERCLA, EPA believes that their use :s 
consistent with the statutorv 
req•Jire:nents to protect hu~r.n health 
and the environment and to comply wit!'! 
ARARs. This opportunity to consider 
TBCs applies to both removal and 
r2medial actions. 

EPA recognizes. as the commenters 
point out, that, unlike ARARs. the 
identification and communication of 
TBCs should not be mandatory. EPA has 
revised the NCP references to TECs to 
make it clear that they are to be used on 
an "as appropriate" basis. EPA belie\'es 
that TBCs are meant to complement the 
use of ARARs by EPA, states, and PRPs. 
not to be in competition with ARARs. 

In response to other comments, even 
when TBCs are used, the requirements 
imposed on the remedy, including that it 
be cost-effective, still apply. Moreover. a 
PRP can comment on information 
derived from TBCs, including the 
rclinbil:ty and \'alidity of a TBC itself. 
when it submits comments on the 
proposed plan. PRP challenges to the 
use of TBCs are not precluded by EPA's 
TBC policy because PRPs may still 
assert in their comments that. in a 
particular instance, the lead agency's 
consideration of TBCs in determining 
remediation goals and objectives is not 
appropriate or consistent with 
CERCLA's mandates that remedies 
protect human health and the 
environment and be cost-effective. 

Further, EPA does not agree that the 
use of TBCs will necessarily lead to 
inconsistent selection of cleanup goals. 
Better consistency may in fact be 
achieved if all lead agencies use EPA­
developed toxicity information for 
contaminants for which a standard has 
not yet been developed. Finally, Indian 
tribal laws may be potential ARARs 
when they meet the requirements for 
state ARARs (see introductory preamble 
section on ARARs. above). 
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Fi:.al rule: References to TBCs will be 
char:ged in the following sections to 
make it clear that their use is 
ciiscretionarv rather than mandatorv: 
§ § 300.400(gl(3). 300.415(i). 300.430~b)(9). 
300.430(d](3), 300.430(e) (8) and (9). 
300.505(d)(ZJ(iii). 300.515(d) and (d) (1) 
and (2). and 300.515(h)(2). 

.\'arne: Sections 300.400 fg)(4) aml 
(g)(5). AR.ARs under state laws. 

Proposed rule: Section 300.400(g) 
specified that only promulgated state 
standards rr;ay be considered potential 
ARARs. A promulgated state standard 
must be legally enforceable and of 
general applicability. The term "legally 
eniorceable." according to the preamble 
to the proposed NCP. means that state 
laws or standanis which are considered 
potential.-\RARs must be issued in 
accordance w:th state procedural 
requirements and contain specific 
enforcement provisions or be otherwise 
enforceable under state law. The 
preamble also explained that "of general 
applicability" means that potential state 
ARARs must be applicabie to all 
rcm~dial situations described in the 
requirement. not just CERCLA sites (53 
FR 51437-38). 

The preamble also discussed a 
dispute resolution process to be 
followed if there is disagreement about 
the identification of ARARs. as well as 
policies to be followed if a state insists 
that a remedy attain. a requirement not 
determined to be ARAR (see 53 FR 
51437 and 51->57). 

Response to comments: Cornmenters 
on this subject called for EPA to 
establish a formal procedure to be 
followed by states to demonstrate that 
proposed state ARARs are legally 
enforceable and of generally 
applicability. Commenters suggested 
that states be required to provide legal 
citations from appropriate sections of 
state laws. as well as appropriate 
ci:a tions to legal authority for issuing 
compliance orders. obtaining 
i:ljunctions. cr imposing civil or criminal 
penalties in the e'l:ent of noncompliance. 
These citations. according to 
commenters. would demonstrate that 
proposed ARARs areJegally 
er:forceable. 

Commenters suggested that general 
applicability could be demonstrated by 
requiring states to identify the 
chemicals. locations. and cleanup 
actions to which a proposed ARAR 
would apply. 

The proposed NCP did not prescribe a 
specific procedure to be used in 
evaluating state standards as potential 
ARARs. A formal process for 
demonstrating that state requirements 
are promulgatE-d is not required by 

CERCLA. EPA belieYes that the 
imposition of a formal procedure on 
states would be a lanw aJ:ninistrative 
burden and could impede the cleanup 
process. 

EPA expects. however. that states will 
substantiate submissions of potential 
ARARs by providing basic evidence of 
promulgation. such as a citation to a 
statute or regulation and. where 
pertinent. a date of enactment. effective 
date. or description of scope. Because a 
citation is the minimum needed to 
positively identify a requirement, EPA 
has added regulatory language requiring 
both lead and support agencies to 
provide citations when identifying their 
ARARs. 

Section 300.400(g)(4) specifies that 
only promulgated state standards that 
are more stringent than federal 
requirements and are identified by the 
state in a timely manner may be 
considered po:ential ARARs. If a 
question is raised as to whether a 
requirement identified by a state 
conforms to the requirements for being a 
potential state ARAR. or is challenged 
on the basis that it does not conform to 
the definition. the state would have the 
burden of providing additional evidence 
to EPA to demonstrate that the 
requirement is of general applicability. 
is legally enforceable. and meets the 
other prerequisites fer being a potential 
ARAR. If EPA does not agree that a 
state standard identified bv a state is an 
ARAR. EPA will explain the basis for 
this decision. 

Furthermore. the language of CERCLA 
section 12t(d}(2){A) makes clear, and 
program expediency necessitates. that 
the specific requirements that are 
applicable or relevant and appropriate 
to a particular site be identified. It is not 
sufficient to provide a general "laundry" 
list of statutes and regulations that 
might be ARARs for a particular site. 
The state. and EPA if it is the support 
agency. must instead provide a list of 
requirements with specific citations to 
the section of law identified as a 
potential ARAR. and a brief explanation 
of why that requirement is considered to 
be applicable or relevant and 
appropriate to the site. 

Other comments on this section raised 
objections to EPA's acceptance of 
general goals as potential ARARs. One 
commenter questioned whether such 
general goals were implementable and 
satisfied the requirements of a 
promulgated standard. requirement. 
criteria, or limitation contained in 
CERCLA section 12.1(d}. Another 
commenter argued that attempts to 
interpret compliance with a general goal 
will lead to confusion and delay. Several 
commenters requested clarification of 

the status of state nonc!egradation goais 
and whether such goals qualified as 
poter.tial ARARs. 

In response. it is necessary to 
e.."<amine the nature of a general goal in 
order to determine whether it mav be an 
ARAR. General goals that merelj; 
express legislative intent about desirec 
outcomes or conditions but are nun­
binding are not ARARs. EPA believes. 
however. that general goals. sur.h as 
nondegradation laws. can be potential 
AR..o\Rs if Lhey are promulgated, and 
therefore legally enforceable. and if thev 
are directive in intent. The more specifi~ 
reg:.:lations that implement a gc:Jeral 
goal are usually key in identifying wh<1t 
compliance with the goal means. 

For example. in the oreamb!e to the 
proposed NCP. EPA cited the exam ole cf 
a state antide<.rradation statute that' 
prohibits the degradation of surface 
water belcw a level of quality ner:essary 
to protect certain uses of thP. wa t,~r bodv 
(53 FR 51438). If promulgated. such a · 
requirement is clearly directive in nature 
and intent. Slate regulations that 
designate uses of a given water body 
and state water quality standarris that 
establish maximum in-stream 
concentrations to protect those uses 
define how the antidegradation law will 
be implemented are, if promulgated. also 
potential ARARs. 

Even if a state has not promuigated 
implementing regulations. a general goal 
can be an ARAR if it meets the 
el:gibility criteria for state ARARs. 
However. EPA would have considerable 
latitude in determining how to comply 
with the goal i..;1. the absence of 
implementing regulations. EPA may 
consider guidelines the state has 
developed related to the provision. as 
well as state practices in applying the 
goal. but such guidance or documents 
would be TBCs. not AR.I\Rs. 

Final rule: 1. EPA has revised 
§ 3C0.400(g)(4) as follows: 

[~)Only those state standards that are 
promulgated. are identified bv the state in a 
timely manner. and are more -stringent tha!! 
federal requirements may be appiicable or 
relevant and appropriate. For purposes of 
identification and noti[ication of promulgated 
state standards. the term "p.ramulgated"" 
means that the standards are of general 
applicability and are legally enforce.:~b!e. 

2. Also, language has been added to 
§ 300.400(gl(5) requiring that specific 
requirements for a particular site be 
identified as ARARs, and that citations 
be provided. 

Name: Section 300.515(d)(1). Timely 
identification of stale ARARs. 

Proposed rule: Section 300.515(d)(1) 
stated that the lead and support 
agencies shall identify their respective 
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AR..-\Rs (and may identify TBCs) and 
communicate them to each other in a 
timely manner such that suificient time 
is available for the lead agency to 
incorporate all pote:1tial ARARs and 
TBCs without inordinate delay and 
duplication of effort. 

Section 300.515(d)(2) provided that a 
S:\!OA may specify timeframes for 
identification of ARARs and TECs. In 
the absence of a SMOA. § 300.515(h)(2) 
provided that the lead and support 
agencies shall discuss potential ARARs 
and TECs during the scoping of the R!/ 
FS. This section also required the 
support agency to communicate in 
writing potential ARARs to the lead 
agency within 30 working days of the 
receipt of a request from the lead agency 
for potentia) ARARs at two steps in the 
process: no later than when site 
characterization data are available. and 
prior to the initiation of the comparative 
analysis. The preamble to the proposed 
rule (53 FR 51-l38) explained that 
cifferent types of .1\R.ARs can be 
identified at various points in the RI/FS 
process: chemical-specific and location­
specific ARARs after site 
characterization, and action-specific 
ARARs after development of 
alternatives. 

Response to comments: Several 
commenters argued that even states 
\~oith S~IOAs shculd be required to 
identify potential ARARs within 30 
working days of the receipt of a request 
fr'Jm the lead agency. EPA believes, 
however, that it is appropriate to allow 
t1e timeframes for identifrcation of 
potential ARARs to be n2gotiated as 
part of a SMOA, and thereiore does not 
agree with this comment. 

The purpose of the S~10A is for EPA 
and a state to agree on their respective 
rcles and responsibilities during EPA­
lead and state-lead response actions. A 
mutu;.:lly acceptabie timef~ame for 
identifying ARA.Rs is certainly an 
important component of t~e decision­
making process. Such discussion may 
a~so lead to agreerr..ent en other 
important ARA.."s coordination issues 
such as the appropriate EPA/state 
management staff level for 
commtmicaticn of ARARs. 

Or:e commenter stated that the 30-day 
requirement is too short, especially for 
Indian tribes who may not have well­
developed systems for identifying and 
compiling tribal laws. Another 
commenter suggested that states be 
given a minimum of ZO working days to 
respond to a request for ARARs to 
account for numerous levels of authority 
involved in the response. Based on 
program experience. EPA believes a 
period of 30 working days is appropriate 
for a support agency to respond to a 

lead agency request for ARA.Rs in :he 
absence of a negotiated timeframe in a 
S~fOA. The necessity for a lon6er 
period should be agreed upon duri:13 
SMOA negotiations. 

Commenters suggested that the 
discussion of timely identification oi 
ARARs be revised to allow for ARARs 
identified after the signing of the ROD ~o 
be considered legally equivalent to 
ARARs identified prior to ROD signing. 
Commenters poir:ted out that ma:-ty 
potential action-specific ARARs ca:u:ot 
be identified until the remedial design 
phase, which occurs after ROD signir,g. 
EPA believes that remedial actions 
should be required to comply with 
ARARs identified by the lead and 
sup;wrt agencies before the ROD is 
signed and should not be required to 
comply with ARARs identified af~er that 
time. provided such ARARs could have 
been identified before the ROD was 
signed. However. if a component of a 
remedy is not identiiied at the time of 
ROD signi:-tg, requirements in efiect 
when the component is later identified 
(e.g .. during remedial design) will be 
used to determine />.RARs. 1:-t addition, 
remedies will compiy with requirements 
promulgated after ROD signature if 
necessary to maintain protectiveness 
(these issues are discussed in greater 
detail below in the section on 
"Consideration of newly promulga~ed or 
modified requirements.") 

Final rule: EPA is promulgating ti::e 
rule as proposed except that ref:m~nces 
to TBCs have been modified (see 
preamt!e section on TBCs). 

Name: Section 300.430(f)(l)(ii)(C). 
Circumstances in which ARAH.s may be 
waived. 

Introduction: CERCLA reauthorization 
modified somewhat the 1935 NCP's five 
circum~tances in which a snecific ARAR 
need not be attained. Four ~f the ori5inal 
waivers \\iere esse:1tially codified. a:1d 
two new wai;·ers added (equi•:alent 
standard of performance and 
inconsistent application of state 
requirements). These waivers. which by 
statute apply to on-site remedial 
activities, must be invoked for each 
ARAR that will not be attained; the 
waivers apply only to attainment of 
ARARs and not to any other CERCIA 
statutory requirements for remedial 
actions. such as protection of human 
health and environment. Since today·s 
rule also requires removal actions to 
comply with ARARs to the extent 
practicable. these waivers are also 
available for removals. as discussed in 
the preamble for § 300.415(i). 

Proposed rule: The proposed NCP 
revisions essentially incorporated the 
statutory language of the waivers in the 

~:---:~~·....:·"":" ...... *'~~~--------. . 

~de without amplification or s:gnific~:-:: 
r::odification in proposed 
~ 3GQ.430(f)(3)(iv) (:enu:nbered as f';-:;1[ 
§ 3C0.430(0(1)(ii)(C)). The preamble :a 
the proposal did. however. discuss 
criteria and circumstances under whic~ 
the waivers might be i:-1\·oked (53 FR 
5143.9). 

Each waiver is disc:.:s~ed be!ow ::1 
terms of the proposed criteria. 
corr.ments on the criteria. and E~.\'s 
response to comme1:ts. Un:ess expl:ci!!y 
stated otherwise. the criteria under each 
waiver may be presumed to remain the 
same as described in the preamble to 
the proposed rule. 

Response to comments: Two general 
comments were made about use of 
waivers. One commenter suggested that 
the probability of exposure be allowed 
as grounds for a waiver; for example. 
the low probability of exposu:e at a 
remota site would allow a:1 AR:\R such 
as for drinking water leveis in 
groundwater to be waived. EPA does 
not believe that there is authorization to 
use exposure probabiiity as grour:cs f:::~ 
a waiver. Exposure probability may 
suggest what standards hc:ve to be 
attained (as with groundwater tl:Jat ::nay 
be used for drin.kir:g). but cannot exe::-.pt 
a CERCLA response from what wo~.:!d 
otherwise be AR.\R. 

Ar:other commenter suggested tl:Ja t 
waivers be interpreted broadly and used 
r:wre frequently to expedite res;:JOme 
and conserve the Fund. The comrr.enter 
gave as an example waivin~ ~fCLs for 
Class II groundwater that is not likeh· to 
be used for drinking water. EPA · 
ackr:owledges that waivers of ARARs 
may be used more frequent!:,· in the 
future as more experience is gainad 
about the practicability of remedies. t!le 
na\'Jre of state requirements. e:c. 
However. EPA mav invoke wai\·ers c,::!v 
;·. P.en appropriate ~nder the ter:r.s of tr~ 
statute. and not sim;Jly when it mi.~P.t ~e 
desinble to expedite an actio:-1. E?:\ 
also notes that a specific waiver is 
available to help conserve the Fund. 

Ffnai rule: EPA is pro:nul~ating the 
r:.de as proposed. 

Name: Section 300.430(f}(1)(ii)(C)(1]. 
Interim measures. 

P:-oposed rule: This waiver is inter.decl 
for interim measures which bv their 
temporary nature do net attain al! 
ARARs. The criteria proposed were that 
an interim measure for which this 
waiver is invoked should be followed 
within a reasonable time by complete 
measures that attain ARARs. and that 
tl:e interim measure should not 
exacerbate site problems nor interfere 
with the final remedy (53 FR 51438-39). 

-
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:~~-:::s:;c:::.S!:;' !:; c:Jrr:.-::-c::~~:;~· O::.c 
c:o:r::nenter sutd. ti::.tt :::P.\ o:C(l..;iC:. 
J.~:.::nt:' d:e t2r::1. ":es.s::.t"":2bie t::7.e." :0 
P'lt .1 Err:it en the ai:lc:.Jrtr ci t:::e 
betwee!l. an ir.terim mea.s~re a:td 
cc::1o!2tiG-::.. :::e coai ... T.C.!'":~Zr ·vas 
conce~:-.ed tha.t the wa:ver cou!d be :.;sed 
to dolay corr:pletion of a r~medi:~l ac:ion 
ur:less a t!:ne Emit. s:rch as 3 yeJ.rs. is 
;rr.pvoed. EPA belie,·es t!:at put:.J:~ a 
sprcific time limit as ::1 prc-:;onaition for 
ino;okir:g this w·aiver is ::r.practical 
~e-:ause it is d,fficu!t tc predict e;..,actly 
;\'i:en ccmplete measures can be 
un•_:enaken. g;\'en changes in fu:1dir:g, 
!=:icrities, and other factors. 

Ar:othar commenter advised that this 
wJh:er should not be t:sed to i;r.rGse 
r.ced!ess. duplicative costs in 
remediation by requiring unnecessary 
interim ste(!s. EPA a::rree3 tl:a: interim 
aC:i!}nS should be conslste:tt with a final 
w:.1ec!v :o t~e extent the tatte:- ~an be 
ar.ticipared. This po;nt is addressed in 
part by the cnte:ion tr.at the interim 
measure should not ir:•erfere w;th the 
final remedv. 

Ffr.al rule: EPA is promul~ating tl1e 
rule as proposed. 

Name: Sec!ion JOO.-i:JO(ll(1)fiil(C)[2). 
Grzater risk to health a:1d the 
environment. 

Prooosed rule: This waiver is i::1tended 
fccr ARARs wr:ose implementation v~o·ill 
cause greater :isk to human heal:h and 
the environment tban non-::cmriiance. 
The criteria proposed for this wah·er 
ir.cluded ma~itude, duration, and 
reversioiiity of adverse impacts due to 
camp Hance with an i\.RAR compared to 
a remedy not complying with th«t ARAR 
(33 FR 51439]. 

Resoor.se to comments: Commen~ers 
Jid n~t specifically disagree with the 
c~lteria. One commenter advised caution 
i<J invoking this waiver becausz d the 
ur:certalr.ties in accur::>.telv assc:ssin!2 
mks and <he deiays that ;ouid en:;..;,~ 
f~or:: disagn~e:::nents abc,C~t c..'u:,;? r:s~. 
T::e CG!nme::ter al:,o said that ft::l public 
ir:put should be sought Qefore invoking 
L'lis \\'diver. In response, EPA notes that 
public input is required through the 
proposed plan, which must describ:: t:se 
of a waiver. EPA agrees lhat risk 
assessment has unce:tainties, but 
believes that careful assessments that 
reveal greater risks from camphane::: 
with ARAR; may be grounds for using 
th;s waiver. 

Another comme.'lter objected ~o the 
preamble discussion for suggestir..g that 
the alternative to which compliance 
with an A-J:\AR is compared iu limited to 
a "no-actiou" alternative_ While the 
examples provided perhaps suggest that 
the alternative might have been no 
ac.iion (as wi~h PCB contamination), 

EP~~ c:e~:ai::iy Coes ::c: intc!"l.:i ~t~lt :~.e 
:1.l~~~::~dv~ :? ..,, .. rJ.c~ a ~?tentiJ.~~Y ::~£.1 
:-1s~' :e:Y:e:::./ 1s c:::T~?3.:c:: ::t~Jst ::;e ~~:z ::o~ 
ac:ie;n alte:-nat!-;e. A; wi:..'t th ex:r;:::::~e 
cf excaY~tio:t. there oav be ot}:er ac.ti,·e 
measures ::ur::1 as catJping which can be 
!aker: :f :..l)e AR..\.R-cor::.p!iant remeav 
;J'~&es u:-:c;ccep~ably bg:-t ri!':ks. 

F/.::ci r1.:;'e: EP.\ is u:-omu!Qalir.~ t~e 
r'J:B as propvsed. · - -

Xame: Section 300 . .;~o[f}(l)(!i)(C)(JJ 
Technical impracticabiiity. 

Prooosed r:.:ie: This waiver is inte:1ded 
when. compiiance with an AR_-\R is not 
technically practicable from an 
engineeri::g perspectl'\'e. The criteria 
proposed for th:s wai\'er included 
engineering feasibility and reliability, 
wich cost ger:.crally not a majfJr factor 
unless compliance would be 
inordinately costly. Both star.d-Jrd and 
inno~·ative !echnologies should lv~ 
considered before im·oki:13 this waiver 
[53 FR 51439). 

Resoonse to comments: Se,·era! 
comm.enters addressed the issue of ccst. 
Some asserted that cost has no role in 
determining technical practicability. and 
should be dropped from consideration. 
O!hers stated that cost should play a 
more explicit role by being one of the 
criteria ('l!ong with feasibility eDd 
reliability). EPA belie·:es that cost 
should generai!y play a suborciinate ro:e 
in deterrrining practicability from an 
engineerir:g per~pect!ve. E~gi.neer.cg 
practice is in reality ultimate!y limited 
by costs, hence cast m-Jy le~itimat"!ly be 
considered in dete!'lT.ining what :s 
ultimately practicable. On the other 
hand, if cost we:e a key criterion i.n 
deterr.jning the practicability of an 
ARAR. ARARs would likelv be 
st:bjected to a cost-benefit analysis 
rather than a tc:st of true practicabil(t:,·. 

One cc:::::.me!lter anwed that tbe 
w:!:•:e: ,::,n:i.i ~e :::\·eked ever. when e::-~ 
i::--~novutiYe ~e~~i--•'.1olo~y i3 avail;;.ble t!:at 
may achieve an A.R.. .. ~R urJess EPA 
pr"!sents evidence that t!:le tec:~oLogy 
will be reliable ;md ~ective. b the 
pro~osal EPA statzd that the technic~! 
impracticability waiver should not be 
used whe."e either e,yjsting or innovative 
technologies ca.:1 reliably,logicaily. and 
feasibly attain the .A.R.-\R.lnno\·ative 
technologies are encouraged by the 
statute and. in accordance with criteria 
presented elsewhere in the rule. should 
be employed to attain }1.RARs where 
appropriate; the burden af presenti:1g 
information on such technologies would 
be on the PRP, not EPA. 

One cornmenter suggested that this 
waiver <:hould be granted for any 
CJrcinogen with an MCLG of zero. The 
role of MCLGs and MCLs is discussed 
below in touay's preamble. EPA notes 

:hc.t ::.:e::JJSe ~~l.-:-.. 1.c.:::·2r~ ,...,f 
cc~t ~;;i::.~t!c::-1 ~J 3 L:\.·'.?: CJ:~ ~'Jr,-: __ ; 
' ~ . ' . ' . 
:r::~:~t...::.::.e. :l-~~s ~vo~ve: lA'Out;J ;::-oDa::::; 
h;:;\·c :o ':;e ~n-,oked ·.v:-te~e ;or; AiL\il. 
zero. 

r:'t:L·: .--... ::'e: EP:\ ~s prcr:L ... :~-t~i:;;; ~:-:e 
:-t.::e as !i'O~>J~ed. 

1\ro.'"::e. Se-:jon 3CUA:~a: fi~l !lii ): C':~~\ 
E';u!•:J:e::t standdrd ci ;:,::for:.ln:-tc;. · 

P:oprJo'Pd ,·uie: This waive: is :nte::l 
whe~e t:-,e star.da;d of ;c~f:J:ma::ce oi 
re~t.<ire:r.e:1t ~an be eqa;,:pd or e.-:cceci 
thro:;gh another ~ethod. The c:,8ria 
proposed inc:uded de;J,?e cf ;;:o:cctior 
level of performance. reli,o.t:LE~y : ... :~to th, 
fL.:ture. and time required for :c~:.;;ts (53 
FR s:~JS---40). 

Res;:onse to com mer. ·5: Se\ E;:-<:1 
corr..n:ert~ers moin~ainrG ~~at-:: :~.; s~dcr 
in:er?retation of the wai·:er si:o..,,c; be 
used than that ;::ropose2 r)y EP,\. 
SpecizicniJy. t~ey arg:.:e.:i f,)r a c:lse-hv-
case analvsis of conce:1trativns at · 
realistic points cf exposu~e as tl':e best 
measure of el]uivalent performance. In 
other words, they wouid use an 
evaluation cf exposure risk as the 
rr,easure of equivalent pa~:ormance. 
allowing an entirely different remedial 
approach than that specified in a 
requirement a.s long as the final risk 
level is the same. 

EPA disagrees fu:1ciame:-.ta!lv \Vith 
this a;::;:;:-oach, whtcb EP:\ beli~ves is far 
b~o.sder than what Congress intended. 
As ar:othe~ corr.menter 'noted. the 
pu:pcse of the waiver is to allow 
<!lterr:;::'ive technologies that provide a 
degree of protection as grear or greater 
as the specified techno!CJgy. The 
langt.:age from the Conference R~port on 
SARA makes dear the nr_;rawer 
purpose of this waiver for the use of 
&lter:-:.uli\·e but equi\'ale,-;t ted:n;Jlo;sies: 
ca:n?ar-~·:;cn b3t'cd o~ dsh is en>~· 
r:er:::!t~ed ·~,\-r.~;re the or:g~r!al :::t,_;~:;CJ;-d :s 
r:sk-L<<s~d: 

T:-:t;:; f'A'd!\"er} dil01.\'S fi~Xl~:nlny ::1 t:-:~ 
chc,c:e of tec.'inoio~y but CJes not a1;ow any 
lesser standa:d or ;:u::y other bas;s [~uc.h as a 
risk-based caiculatic-n} for d~!en;J\nic:o: ~e 
reouired level of control. However. a:J 
a!t~rnative standard may be risk-b;:;s<>c! if the 
origic.al standard was risk·based. 

H.R Rep. No. 962. 99th Gong .. 2d Sess. 
(19oo) (''Conference Report on SARA'.) 
at p. :-!9. Another commenter believed 
that EPA's criteria are unnecessa......-jly 
restrictive, in that these criteria should 
be balanced in evaluating an aitemative 
rather than required to be equaied or 
exceeded. EPA believes that the first 
th:ee criteria. Le., degree of prot~tion. 
level of performance. and future 
reliability. should at least be equaled for 
an alternative to be considered 
equivalent. While it is possible th1 t 
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there may be redundancy among thP. 
t)lree. a lesser level in any of these 

would compromise equi\·alency 
·.liith the original standard. 
: Regarding the fourth criterion. EPA 
· roposed that the time required to 
· ~chieve results using the alternati\·e 
. remedy should not be significantly more 

than that required under the waived 
,\RAR. Several commenters objected to 
this criterion, arguing that it could 
preclude less expensive technologies or 
ones that provide greater protection or 
reliability. They were also troubled by 
the vagueness of the standard of 
"significantly more." 

· EPA appreciates the concerns raised 
. by these commenters regarding the role 

of time in evaluating an alternative for 
.. this waiver. The standard proposed was 
f. not specific precisely in order to allow 
" cases where alternative methods may 

provide great benefits even though 
requiring longer time for 
implementation. as wiL~. for example, 
the use of bioremediation instead of 

- incineration. While EPA still believes 
that the time required to implement an 
alternative should be considered in 
using this waiver, with a bias toward 
quicker remedies. EPA recognizes the 
validity of commenters' claims that the 
duration should be balanced against 
other beneficial factors and should not 
be a necessary condition for 

- equivalence. 
A final commenter expressed concern 

that this waiver as interpreted by EPA 
would actually require the alternative to 

.. exceed the level of protectiveness 
provided by the ARAR. EPA does not 
believe that the criteria that have been 
proposed for this waiver in any way 
require that the alternative be more 
protective than the ARAR. rather, that it 
be at least as protective as the ARAR. 

Final rule: EPA is promulgating the 
ru!e as proposed. 

Name: Section 300.430(f)(l)(ii)(CJ(5). 
lnconsistent application of state 
requirements. 

Prcposed rule: This waiver is intended 
to prevent application to Superfund sites 
of state requirements that ha·.re not been 
consistently applied elsewhere in a 
state. A standard is presumed to have 
been consistently applied unless there is 
evidence to the contrary. The preamble 
to the proposed NCP explained that 
consistency of application may be 
demonstrated by the similarity of sites 
or response circumstances. the 
Proportion of noncompliance cases. 
reasons for noncompliance, and 
intentions to apply future requirements. 

· Intent can be demonstrated by policy 
statements. legislative history, site 
remedial planning documents, or state 

responses to fedcr:.d-lead sites (53 fR 
51440). 

Response to commenl3: Several 
commenters disagreed with EPA's 
position that potential state ARARs will 
be considered to have been consistently 
applied in the past unless evidence 
exists to the contrary. Commenters also 
disagreed with EPA's position on state 
intentions to consistently apply new 
ARARs. Commenters argued that the 
statutory language and the legislative 
history of CERCLA do not contain any 
basis for EPA's position that potential 
state ARARs will be presumed to have 
been consistently applied unless 
evidence exists to the contrary. 

Commenters suggested that EPA 
develop a formal procedure to be 
followed by states in demonstrating the 
consistency of past and future 
application of standards. One 
commenter argued that states should 
bear the burden of proof and should be 
required to document past applications 
of potential ARARs. 

For those ARARs with established 
implementation records, commenters 
favored a policy by which consistent 
application would be based on 
documented evidence supplied by the 
states. One commenter suggested that 
statC;s be required to provide a list of 
enforcement actions as evidence in 
demonstrating consistent application. 
Another commenter favored the 
publication of a Illegally applicable state 
ARARs in a publicly available 
document, with appropriate review and 
comment periods. 

For new ARARs without sufficient 
records of application. one commcnter 
suggested that states should be required 
to develop an implementation plan for 
the new ARAR and demonstrate that 
sufficient funds exist to carry out the 
plan. Additionally, this comme::tter 
proposed t!-!at PRPs should have the 
opportunity to forego compliance with 
an ARAR if a state does not implement 
the ARAR in accordance with 
announced intentions. Another 
commenter suggested that state 
intentions to consistently implement an 
ARAR be recorded in an official record. 

In response. the proposed :'-JCP did r.ot 
contain a specific procedure to be 
followed by states in demonstrating 
consistent application of state 
standards. Rather, the preamble 
describes what information can be 
submitted for EPA review when the 
consistency of application of a 
particular requirement is questioned. 

A standard is presumed to have been 
consistently applied unless EPA 
questions that conclusion or requests 
additional information to substantiate 
the conclusion. E!'A continues to believe 

that it is proper to prest::ne that a ~ta!e 
has consistently applied (or in the c~se 
of a newly adopted standard "int~nds to 
consistently apply") a st.mdard unless 
there is reason to believe other.vise. 
CERCLA section 121(f)(4) is written such 
that this waiver may be invoked when 
the President finds that a state 
requirement is inconsistently applied. 
CERCLA does not require states to 
demonstrate consistent application i 1 

order for a requirement to be considered 
an ARAR. Also, imposing an up-front 
form3l procedure on states for 
demonstrating consistent application 
would impose a heavy administrative 
burden. A special implementation plan 
for newly-promulgated requirements is 
likewise not required by statute and 
would be unnecessarily burdensome on 
slates. States have the ootion of 
providing evidence of co-nsistent 
application if EPA is considering 
waiving a standard. In such a case, the 
type of evidentiary showings suggested 
by commenters may be appropriate. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(f)(l)(ii)(C)l6). 
Fund-balancing. 

Proposed role: The proposed section 
is based on CERCLA section 
121(d)(4)(F), which states that this 
waiver may be used for Fund-financed 
actions under CERCLA section 104 only. 
The proposal stated t.~at an alternative 
may be selected that does not attain all 
ARARs when EPA determines that the 
ARAR-compliant alternative will not 
provide a balance between the need for 
protection of human health and the 
environment at the site and the 
availability of Fund monies to respond 
to other sites t.~at may present a threat 
to human health and the environment. 
Further conditions for using this wai•:er 
were explained in the preamble to t!:e 
proposed NCP (53 FR 5H40). 

The preamble solicited comment o::t 
EPA's intention to establish a doilar 
threshold and specific criteria for 
routinely invoking this waiver. The 
threshold wculd be based on an amount 
significantly higher than the average 
cost of remediating sites with problems 
similar to those at the site under 
consideration, e.g .. the cost of 
addressing large municipal landfills. 

Response to comments: Many of the 
comments received on establishing a 
dollar threshold were opposed to it. 
generally because such a threshold 
would be arbitrary. One commenter 
argued that a site cleanup should not be 
compromised because of a possible 
future funding shortage elsewhere. 
Other commenters noted that the 
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amount of monev ir. the Fund is in a 
steac!.v state of flux and that a fixed 
dol!a; threshold would not recognize the 
dynamic na :ure of the Superfund 
program (e.g .. PRP-financed responses 
may have an i;r:pact on the Fund.) 
Establishing an arbitrary dollar 
threshold is not the proper methodology 
for this waiver. asserted one comrr.enter. 
Rather, if an alternative would not 
attain an A.RAR. yet would still fall 
within the acceptable risk range. then it 
would warrant selection. Another 
commenter disagreed with a threshold 
amount and advised EPA to focus on 
minimizing Fund-financed cleanups 
rather than raising the specter of a lower 
nationwide level of cleanup effort 
because the Fund may be depleted. 

Some commenters supported 
establishing a dollar threshold. One 
commenter suggested a threshold of 15 
percent over the average cost of 
remediation at similar types of 
Superfund sites. Another stated that a 

- threshold addresses the realities of a 
limited pot of money for the national 
remediation effort. This commenter 
recommended calculating the average 
remedial cost for specific types of sites 
over 5 years. Such information would be 
updated periodically to account for 
inflation and increased costs of 
treatment and new technologies. 
Thresholds could be set at one standard 
deviation above the mean. Another 
commenter appeared to support the 
threshold but stated that Congress 
intended that this waiver be used only 
in extraordinary circumstances where 
the Fund resources may be seriously 
depleted. This commenter argued that 
exceeding a dollar threshold should 
result in only an examination of the 
waiver, not a presumption to invoke the 
waiver. 

In response. the reason for having a 
Fund-balancing waiver is to ensure that 
EPA's ability to carry out a 
comprehensive national response 
program is not compromised by the 
expenditure of the Fund at a single site. 
EPA has decided to establish a policy to 
rautinely consider-not necessarily 
invoke-the Fund-balancing waiver at a 
threshold point. EPA will use this 
threshold as a guideline. rather than a 
requirement. because of the dynamic 
nature of both the program and of the 
amount of funds annually appropriated 
to tne program by Congress. EPA 
believes that it is appropriate to 
consider the Fund-balancing waiver for 
unusual. very costly cases. EPA believes 
that when a single action would be four 
times the cost of an average operable 
unit. it could compromise EPA's ability 
to conduct actions at other sites 

Therefore. EPA has decided that the 
lead a;;cncy should routinely consider 
the Fund-balancing waiver when the 
cost of a re:r.edy attaining an ARAR is 
four times t;.,e current average cost of an 
cperable unit. EPA also reserves the 
right to invoke the waiver in specific 
situations when the cost of the remecv 
is expected to fall below the threshold 
and EPA determines that the single site 
expenditure would place a 
disproportionate burden on the Fund. 

In response to comments on use of 
this waiver by federal agencies other 
than EPA and by PRPs. EPA notes that 
CERCLA section 121(d)(4)(F) clearly 
restricts use of this waiver to response 
actions conducted under CERCLA 
section 104 using the Fund, i.e., financed 
by the Hazardous Substance Superfund. 
Therefore. this waiver is unavailable for 
other federal agencies. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Section 300.430(e)(Z)(i)(B). Use 
of maximum contaminant level goals for 
ground-water cleanups. 

Proposed rule: CERCLA section 121(d) 
states that a remedial action will attain 
a level or standard of control 
established under the Safe Drinking 
Water Act (SDWA). among other 
statutes, where such level or control is 
applicable or relevant and appropriate 
to any hazardous substance. pollutant or 
contaminant that will remain on-site. 
The enforceable standards under the 
SDWA are maximum contaminant 
levels (MCLs) which represent the 
maximum permissible level of a 
contaminant which is delivered to any 
user of a public water system. Section 
121(d) also states that remedial actions 
shall attain maximum contaminant level 
goals (MCLGs) where such goal.> are 
relevant and appropriate to the 
circumstances of the release. 

Proposed§ 300.430(e)(Z)(i)(B) rei1ected 
EPA's determination that l'vfCLs 
generally shall be considered relevant 
and appropriate standards when 
determining acceptable exposure for 
ground water and surface water that is a 
current or potential source of drinking 
water. This section also stated that in 
cases invoh·ing multiple contaminants 
or pathways where the risk is in excess 
of 10- •, MCLGs may be considered 
when determining acceptable exposures. 

An MCLG is a health-based goal set 
at a level at which no adverse health 
effects may arise, with a margin of 
safety. An MCL is required to be set as 
close as feasible to its respective MCLG. 
taking into consideration the best 
technology, treatment techniques. and 
other factors (including cost). MCLs for 
noncarcinogens are nearly always set at 

:--.tCLGs. Many MCLGs for carcir:.o::•·< 
however. are set at zero. ~!CLs ro;-· 
carcinogens are set above zero. 

In the preamble to the proposed~ : 
(53 FR 5H-l1-4~). EPA explair:ed !}:·-~;.-: 
:-..lCLs rather than ~lCLGs generail~~ · 
relevant and appropriate to the cl~ 
of ground water that is or may be~ 
for drinking because MCLs are the : 
enforceable standards under the Safe 
Drinking Water Act (SDWA). the ~fQ. 
for carcinogens are within EPA's 
acceptable risk range. and MCLs are 
protective. MCLs represent the level t 
water quality that EPA believes is 
acceptable for over ZOO million 
Americans to consume every day [ro;r 
public drinking water supplies. EPA 
decided that Superfund cleanup of -
drinking water should use the same 
standards as EPA's drinking water 
program. 

Since MCLs are usually only legally 
applicable under the SDWA to the 
quality of drinking water at the tap. 
there will be few instances in which 
MCLs are applicable to cleanup of 
ground water at a Superfund site. For 
this reason. MCLs are generally 
considered "relevant and appropriate· 
to ground water that is or may be usee 
for drinking. The preamble to the 
proposed rule further explained that 
MCLGs may be relevant and 
appropriate where the risk posed by 
multiple contaminants or pathways w; 
in excess of 10- 4 (53 FR 51441). 

Response to comments: The majori!: 
of commenters supported the proposet 
NCP's policy on the use of MCLs rathe 
than MCLGs as generally relevant anc 
appropriate standards. Many of these 
commenters argued that MCLs should 
generally be the cleanup standard 
because they are protective of human 
health and the environment. are 
generally set at practical limits of 
detection. foil within EPA's acceptabl, 
risk range. and are the enforceable 
standards under the Safe Drinking 
\Vater Act and other environmental 
programs. e.g .. MCLs are used as 
ground-water protection standards 
under RCRA. 

Some agreed with EPA that it make 
little sense to require MCLGs becausE 
the result would be that the water 
around Superfund sites would be 
cleaner than the water used for drink 
Others argued that requiring MCLGs 
would undermine SDWA's use ofMC 
as enforceable drinking water 
standards. Commenters argued that 
MCLGs for ground-water cleanups ec 
to zero are unattainable and not 
detectable, primarily because no 
adequate technologies are presently 
available. A commenter further state 
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the purpose of ~!~LGs ~s not to 
:is~ clear:up Ievets ano tha: 

:; have no re!dtionship to the 
:ances at a Su~erfund site. 
commenter argued that c!eanup 

other than :\!CLs are oftf!n 
cticai to measure. 

cntc:s also observed that 
p Ie·;e[.:; d~termined by MCLGs 

cot be attainable. One commenter 
l t::at !imit<ltions in cleanup 
ques and anal:,·tical methodoloJgy 
:nake it impossible to achieve 
3, waivers would ha.-e to be used. 

t:on schemes would become 
-'{1:•:~~·· 1 complex and prolonged. 

commenters agreed with EPA's 
t that CERCL\ does not require 

to eliminate all risks. 
One commenter r:.oted that l\lCLs for 

· s are all wiihin EPA's 
·-'"'-----•··o!e risk range. A commenter 

stated that the use of MCLGs is 
tent with the requirement that 

ti'.'e risks not exceed lo-•. This 
-·-•mrn"J ter argued that because MCLGs 
~::.;.._..,,c .. ,nt zero risk, the use of MCLGs 

es EP.\'s risk assessment 

comments appeared to 
support the use of MCLs but 

•-•·""'"
0

" that MCLs should not be used in 

generally 
EPA's proposal but disagreed 

MCLGs should ever be used for 
·:multiple contaminant or pathway 
'lituations posing risk in excess of 10- •. 
'-Another commenter contended that 
_ t.fCLs provide adequate proteciion in 
.most cases of potential m:..1ltipie 
exposure. 

Several of the comments opposed to 
the proposal argued that the ?-.ICL policy 
bin direct conflict with the statutorv 

· lar.guage. These commenters conten-d 
-that ~tCLs are not sufficie:-~tly protective 
of human health bee a use cost and 
ltthnica! feasibility factors are 

· when developing MCLs and 
considerations cannot be 

dered until health sta!!dards are 
,,. Clif!to•I"Tn;n~d. Some argued that cleanup 

s should be based on either MCLG:> 
or health-based standards. 

One commenter argued that it is 
te for Superfund to use 

because the technologies 

d\-;lilable for Superf-...::::: ::::":~:::::::.!. ~=-~ 
--''r"r" t tl,an tho 'cr~-- ---=-c -·-"---' '·:) ~...,;1 eren !o ..... ~:--..----"""'·--:---- --"--:- •· 

tre'lt ;vatc:r at pubuc ::'::o:=:e::: --•::::-:;.;. 
The comrr:enter s~a~<:s :::c.:::?_,_ ~.::::-.::c 
r.ot confine Suoerf'cl:::i'_; ::-=:=:::::::..;) 
f!:-:.anr;ial and ted:nolc£:G3.! ~::__= :!.5 

experienced by munlc:~a! .... -:= :;::.:- o:··s:e:::s 
ar>d that Congressio::ai :_-::e::: x=-s ·_':at 
Superfund c!eanup st2::C:~:-': =--=-s: ':e 
more strin3ent than s:=--:c::::-'_s ~: a?p:y 
to public drinking wa:€::- :::.-:;:=:=-::.. 

A camm2nter ar~t.:e~ :~: ~:::::-_::::__-\ 
requires EPA to estac::s:-: :c--.::- =::ant 
cleanup standards (i.e- ~.!C_(;:: =-.-:d 
that EPA should be~:::.:.:_-:::-:::: :.:: =::=in 
to a community whe:: :-: ::e;:-'::::: ,;.-c:i'.'e 
such requirements on a s;::e::.:=..:: :;:_ :.=. !tis 
concerned that, behir:d Co;}~ ~:::-s. 
cleanup remedies tl:c: t a..~ =-=~ 
protective of public tea~~ -.....-~ :Oe . 
elimin.::ted on the bas::; ::::: :::::: ::-:- ::::e~ 
problematic criteria. 

EPA has carefully c~:-..:;;::e:--e-.:. --::.e 
le:1gthy and disparate =~:=>.=_.::-_s .::r :.::e 
use of~ICLs and MC~5.:...:; ;::-:~Lie.! 
relevant and appropriau= :e.:;:=..-==:e:J:S 
for the cleanup of grou::d a=:C. s~.::ace 
water at CERCL>\ sites- _-\.5 a ~ o:<s;;oid 
matter, EPA disagrees v.i~ ~~~ 
commenters that asse~ ~! ~.~c::.G5 ;A:l 

never be relevant a.'"ld a:;-·_-~~~ :a_ 
Congress directed EP_~. ~ c£:. ,..-, :\ 
section 121(d)(2)(A) to att"'"" ~Gs 
"where relevant and c.~~_.;:_~ =de:­
the circumstances of tfe ::e~-=--~­
suggesting that MCLG;; ~y ':::e :-e!evar:t 
and appropriate in so~e Y.!! ~ 
necessariiy all situatio~ T.::.e ~?Qsed 
rule itse!i noted that 0~ ~ ~ 
situations in which :\{C',_G5-;. ~:her than 
MCLs-are the rele..-=t ~ =-?~·.'Cpriate 
standard. such as w~e!"e ::=: .. ;.- _..J.e 
contaminants or pa~-... -z:.-s cr ~sure 
heighten risk to hum=::~:-=- ·~.g-. :-isk 
greater than 10- '). 53 8 ::! 5:~:::!-"' 
However. EPA took ~ ="-'C5:0::::r= :.--: ~~e 
proposed rule that ~~<:e:-~"= cf 
MCLGs as potential~'?\-=:: =ri 
appropriate require~~_s !::C._::iC: :,e 
lir.1ited to those hi2-~-:-'..5i :-~-"--'~:-:s i':.lst 
mentioned. Now. ba~ c= -.::.e ;:'".:!:Ec 
comments and a re--a.-:c-.:..-?= oi :..1-:e 
issue. EPA has moC!Ec-d ~ ?=Si:ion en 
when MCLGs are to ~ ·~ ::si:ie eri 
potential relevant a:-:c ~=- _,_ ____ -:e•e 
reouirements. 

EPA's opinion is~! .,..:.e._~ :'.:l ~fG.G 
establishes a conta-~ ~~ aoove 
zero. it is appropriat~ =C -==istent 
with the language !.!! c:::=:;;_c_;_ s-ec~on 
121(d](2)(A] to con.s:Ce::- :::::.a:~ as a 
potential relevant ana a;.-: •a;a:i.ate 
requirement, with de<-=: - s rJ!:S !O be 

I:J As noted in the ft.rta~ ~ 2_'\ ,....~es 1! rn:!y 
ai•o be appropri~le lo ~~=lena 
.md other factors set ou:.:: ~ ~~~j)(.--'..1 o£ 
the rule in cases invoh"!CZ ~ c:=mzmma=>ta or 
pathways that present:-~ ::z ~ ..: 1ir ._ 

n13d~ ('.!"'~a s~te-specif::: basis as ~o thl~ 
rele'.·2::c:e and ap~rc::;~:aceness or 
rr:eet:::g that l~vd ctnder tb~ 
ci~c~rr:stdr.r:es of t=-:e ~elense. '• \ •::1e:: ":1 
~.!CLG is dete:-mined ::otto be ~e!e•:c.:-,t 
a:-:d aoorocriare to the ci~:ur..s:..::-:ces cf 
the ;-e\~as~. tt::e corresponding \!CL wil! 
be cC'nsidered a pote:1tin! re!eva:1: :1:1c 

appropriate requir2rr.2r.t c.::d wi:l be 
evaluated u::der t:-;e cir:::umsra::ces uf 
the reiease. 15 Si:e-specific assessrr.e:~:s 
cf \\·!":ether a requir8rr..e:-J is rele··.:ilr.t ar.J 
apptcpc-iate will be made based en th~ 
bc~c·s set o:;.t in § 300ACO(g)[2). 

Fur!her. EPA believes. ccDsiste:.t witf: 
a number of comments. that where an 
MCLG is equal to zero level of 
conta!7linants (as is the case for 
carcinoge:1s]. that ~.tCLG is not 
"appropriate" for the cleanup of ground 
or suri'ace water at CERCLA sites. !:1 
st.:ch cases, the corresponding \1CL will 
be considered as a potential releva:tt 
and appropriate requirement, ar:d 
attained where determined to be 
relevar,t and appropriate under L':e 
circumstances of the release. This 
approach best harmonizes the multiple 
directions cf the statute to consider 
:\ICLGs. MCLs. and practicability. 16 

By requiring CERCLA remedies to 
attain MCLGs only when "relevant and 
appropriate," sectio!l 121(d](2) of t=-.e 
statute affords EPA considerable 
discretion. It is EPA's opinion that 
MCLGs of zero. while reasonable as 
non-enforceable goals under the SDWA. 
are not appropriate as cleanup 
standards under the terms of CERCL-\ 
for several reasons. First. the purpose of 
MCLGs under the SOW A is much 
different from the purpose of AR:\Rs 
under CERCLA section 121. Examining 
the purpose of a requiremer:.t is or.e of 
the criteria used in the NCP to determine 
whether a requirement is relevant 2nd 

;~ 5:.-.t:utory .....,,uve~s may a.Lo b~ t..:'.Jt! ..... O.t..: :n...: 
SJ~~-scec~fic basts. CERCL-\ secioi1121fc 1 (~ i. 

~~ F:1:- ~onc~rcino?cns. \tCLs gencr1!!·; d:~ srt 
equdllo ~!CLG9. EPA establishes ai! ~:CL9. 1.e .. 'cor 
carc:r.o~ens and nonc.arcmosens. at i~\'~is :::,it 
protert numan health. 

"Cvmparc CEHCL\ section 12:tJ!(:;i:\l 
l''remeriJ..d :1ction shall require a levei or st;.m._i.Jrd 
oi control w'tich at !east aitdins maximum 
ccntammant levei goals established under tr.e So;._ 
Drinking Water Act • ' • where such goais or 
criteria are relevant and appropnate ' • ' '"); 
section 12lldll2)(A](i) (remedial action shdl! req """ 
"level or stdndard of control which at leo.! a:t:;;r.s 
"Jny st.Jndard. requirement • • • unJcr .Jr.y 
Fcdcrai environmental law. incluJiug • • • ~he 
Safe Dnnkin~ W~ter Act [e.g .. ~ICLsi ' ' • ':ca:i 
is le2•lly applicable to the ' • • cuntamtr.or.t 
ca:1cemcd or is relevant tlnU a?propriate • • • ···:: 
and se<:tiOn 121(1>) ("The l'rcstdP.nl snail s.,(ect .1 

rcmedtdl action that • • • utilizes pP.r.nanP.nt 
solutions •nd alternative treatment technnlo~iP' or 
resource r~covery technologies to the ma<tm~;r.~ 
extent pr'<:licable."l 

-

-
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a~prop;iate to the circumstances of a 
release. :\CP § 300.400{g)(2)(i).: 7 

The pu;pose of ~!CLGs under the 
SDW.\ is to set goals for both 
car:.:ir:oge.ns and r.o.ncarcinogens. at a 
level at which "no adverse or 
anticioated effects on the health of 
persons occur and which allow an 
adeq<Jate margin of safety." SDWA 
section H12(b)(1)(B). See also House 
Report :\a. 1185. 93rd Cong .. Zd Sess. at 
:o (July 10. 197-l). The MCLGs are the 
basis from which legally enforceable 
MCL standards are set: :\1CLs are 
designed to come as close as feasible to 
the respective MCLG. taking into 
account the best technology, treatment 
techniques and other factors (including 
cost). SDWA section 1412(b)(3); 50 FR 
46881 (Nov. 13. 1985). As explained in 
the House debate on the SDWA: 

The Administrator will have to make two 
judgmer:ts. He will have to determine what 
the health goal-recommended maximum 
contar:1inant level [now known as the 
MCLG]-should be. If there is no known safe 
threshold. the recommended level should be 
set at zero. But this is not a requirement 
which is enforceable against public water 
systems. 

120 Cong. Rec. 36366-36403 (statement of 
Cong. Rogers) (daily ed., Nov. 19, 1974). 
reprinted in Senate Committee on 
Environment and Public Works, 97th 
Cong .. 2d Sess., A Legislative History of 
the Safe Drinking Water Act at 652 
(Comm. Print 1982) (emphasis added]. 

EPA establishes MCLGs under SDWA 
at threshold levels-with a margin of 
safety-for non-carcinogens, and at a 
zero level for carcinogens where the 
threshold level is not known. Congress 
must be assumed to have been aware of 
this distinction when it required 
CERCLA remedies to use only those 
MCLG goals that are relevant and 
appropriate in setting enforceable 
standards to be attained at a site. 

EPA also believes that MCLGs of zero 
are not appropriate for determining the 
actual cleanup levels to be attained 
under CERCLA because CERCLA does 
not require the complete elimination of 
risk or of all known or anticipated 
effects; i.e., remedies under CERCLA are 
not required to entirely eliminate 
potential exposure to carcinogens. 
CERCLA section 121 does direct. among 
other requirements, that remedies 
protect human health and the 
environment, be permanent to the 
maximum extent practicable and be 
cost-effective. Remedies at Superfund 

11 Similarly, the statute cites the "purpose for 
which criteria were developed" as a principal factor 
to consider in deciding whether water quality 
criteria under the CWA are "relevant and 
appropriate under the cir;umstances of the release." 
See CERCLA section 121td][2J[BJ[i). 

sites comply with these statutory 
mandates when the amount of exoosure 
is reduced so that the risk posed by 
contaminants is very small. i.e., at an 
acceptable level. EPA's risk range of 
10- • to 10- 6 represents EPA's opinion on 
what are generally acceptable levels. A 
contaminant level of zero. and the 
corresponding "no risk" level. are not 
consistent with the cleanup objectives of 
the ~ERCLA program. (Note that EPA 
has determined that l'viCLs for 
carcinogens protect human health 
because they generaliy fall within this 
acceptable risk range. See 54 FR 22093-
94 (May 22. 1989): 52 FR 2570(}-{)1 (July 8. 
1987).) 

Another reason that EPA believes that 
an MCLG of zero is not "appropriate" is 
that it is impossible to detect whether 
"true" zero has actually been attained. 
EPA discussed the scientific difficulty in 
demonstrating zero contaminant levels 
during the 1985 rulemaking on MCLGs: 

EPA has emphasized in the rulemaking that 
zero is not a measurable level in scientific 
terms and will continue to emphasize that 
point to the public. That zero is not 
measurable or attainable is irrelevant to the 
purpose of setting RMCLs which is to set a 
health goal to prevent adverse effects with a 
margin of safety. 

50 FRat 46884, 46896 (Nov. 13, 1985) 
(emphasis added). 18 EPA's experience 
and judgment is that determining that 
contaminant levels have been reduced 
to zero cannot be achieved in practice. 
and none of the many public comments 
on this issue provided evidence to the 
contrary. ARARs must be measurable 
and attainable since their purpose is to 
set a standard that an actual remedy 
will attain. 

EPA's interpretation gives effect to 
another important mandate in CERCLA. 
section 121.In addition to requiring EPA 
to attain MCLGs where relevant and 
appropriate, the statute directs EPA to 
require levels that attain the 
"requirements" under federal 
environmental laws, including the 
SDWA. where legally applicable or 
relevant and appropriate (section 
121(d)(2](A)). MCLs are the legally 
enforceable requirements under the 
SDWA. Thus, section 121 appears to 
require EPA to attain both MCLs and 
MCLGs, where applicable or relevant 
and appropriate, at CERCLA sites. 
EPA's policy gives effect to these two 

11 See also 49 FR 24347 [June 12. 1984] (emphasis 
added]: "Due to limitations in analytical techniques. 
it will always be impossible to say with certainty 
that the substance is not present. In theory. RMCI..s 
at zero will always be unachievable (or at least not 
demonstrable). While zero could be the theoretical 
goal for carcinogeiU in drinking water. in practice. a 
goal of achieving the analytical detection limits for 
specific carcinogeiU would have to be followed." 

pro\'isions by identifying the condit; -: 
under which eit/':er the MCLG or t!'!~c~. 
\!CL is the potential rele\'ant and 
appropriate requirement. 

EPA's determination that MCLGs • ... 
equal to zero are· not relevant and 
appropriate require:nents is also 
consistent with CERCLA sectio:1 
121(d)(·I](CJ .. ~vhich e~tablishes techruci't 
tmiJracttcabthty as a oasis for wai\ir.g 

1
· 

requ1reme:1t that would otherwise t:e 
applicable or relevant and appropriate. 
This waiver provision indicates that · 
Congress did not intend standards to~ 
attained if they are impracticable to 
meet under the circumstances of a 
specific release. EPA has determined 
that MCLGs equal to zero are not 
relevant and appropriate because 
whether that level has been attained 
cannot be verified under the 
circumstances of any release. 

Alternati\'ely. EPA could have 
assumed that all MCLGs (includi:1g 
those of zero] are relevant and 
appropriate requirements, and then used 
the waiver provision in CERCLA· section 
121(d)(4)(C) at every site where the issue 
arises. However, this would result in 
needlessly complex and prolonged 
procedures, as one of the other 
commenters noted. 19 Moreover, EPA 
believes the better approach is to 
resolve this issue as a matter of 
interpretation in its national rulemaking 
under CERCLA.. 

Other issues were raised by ..:.. 
commenters, such as determining where . 
in the ground water MCLs should be 
attained, determining which ground 
waters are or may be used for drinking, 
setting cleanup standards for several 
chemicals in an aquifer. and determining 
reasonable timeframes for ground water 
cleanups. These issues are addressed 
elsewhere in today's preamble. 

Final rule: For the reasons discussed 
above, EPA is amending 
§ 300.430(e)(2)(i) (B) through (D) of the 
f!:-;al rule to provide as follows: 

(B) Maximum contaminant levels goals 
(~CLGs). established under the Safe 
Drinking Water Act. that are set at levels 
above zero, shail be attained by remedial 
actions for ground or surface waters that are 
current or potential sources of drinking 
water. where the MCLGs are relevant and 
appropriate under the circumstances of the 
release based on the factors in § 300.400(g)(2). : 
If an MCLG is determined not to be relevant " 
and appropriate, the corresponding maximum 
contaminant level {MCL) shall oe attained 

11 Note. however, that the site-specific waivers in 
CERCLA section 121(d){4] may still be appropriately 
considered under this rule in cases where a 
standard (such as an MCL or an MCLG] is identified 
as a relevant or appropriate requirement. 



Federal Register I Vol. 55. No. 4.6 I ThursG.ay. ~1arch 8. 1990 I Ruies and Rcgt.:lations 8753 

,.here relevant 2r:d 3p~ropriate to •.he 
cirCumstances of th'! release. 

(C) Where the MCLG for a contaminant 
bas been set at a le•:el of zero. the :\ICL 
promulgated for that contaminant under the 
Safe Orinkmg Water Act shall be attamed by 
remedial actions for ground or surface waters 
tl:at are current or potential sources of 
d;ir.king water. where the .\ICL is relevant 
ar.d JpprojJriate under t!le circumst3nces oi 
the re!ease based on the fac:ors in 
§ 300AOJ(g](:!). 

(D) In cases involvir.g muiliple 
contamincnts or pathwa::s where at!ainment 
oi chemical-specific ARARs will result in 
cu::~uia!ive risk in excess oflo- '.criteria in 
paragraph (e](Z)(i](A) of this section may also 
be considered when determ1nmg the cleanup 
le•·el to be attained. 

j'iame: Section 300.430( f)( 5 )(iii)( A). 
Location of point of compliance for 
ground-water cleanup standards. 

Prooosed rule: Section 
300.4JO( 2 )(:!)(i)(B) specified the 
star:dards that shall gen~rally be 
considered relevant and approp:!ate 
when determining acceptable exposure 
levels for ground water or surface water 
that is a current or potential source of 
drinking water. Proposed 
§ 300.43C(f)(~)(iii){A) (renumbered as 
fi!lal § 300.430(f)(5)(iii)(A)) states that 
performance shall be measured at 
appropriate locations in the ground 
water, etc. The preamble to the 
proposed rule explained that for ground 
water, remediation levels should 
generally be attained throughout the 
contaminated plume. or at and beyond 
the edge of the waste management area 
when waste is left in place (53 FR 
51426}. (The preamble also discussed 
points of compliance for other media 
(ld.); see today's preamble to 
§ 300.43C(e), "Feasibility study. 1. 
Remedial action objectives and 
remediation goals," for discussion of 
these other points of compliance.) 

Response to comments: Several 
commenters essentially supported the 
proposed policy regarding point of 
compliance. but emphasized that the 
ground-water classification scheme 
should not be used to delay cleanup or 
to "write-off" aquifers. 

Several other commenters opposed 
L1e proposal that cleanup standards. 
specifically ~tCLs or MCLGs, should be 
met throughout the ground water. Most 
proposed alternatively that the 
standards be met only at the tap or 
other realistic point of use. based on a 
site-specific exposure or risk 
assessment, and that higher levels be 
allowed in the ground water. especially 
immediately downgradient from a waste 
management area, to take into acccunt 
natural attenuation. Some proposed that 
compliance should be at the facility 
property boundary, or beyond if 

exposure is precluded ur.d~r CERCL\ 
aitemate conccntratio!l limits. One 
corr:me:1ter ar;:;ued that point of 
corr:piiar:.ce is a site-specific. case-by­
case determination that should not be 
specified in the preamble. while another 
sought the same levei of !1exibility for 
ground-water contamination cleJ.:lUp as 
there is for contamina:1t source areJs. 

These commenters felt that if 
cvmpliance is not linked to actual or 
realistic future exposure. the resultin; 
cleanups would be unnecessary or not 
cost-effective. They also maintai:1ed that 
using actual or likely poir;ts of exposure 
v:ould be mere approp~iate to ensure 
that actual drinking water meets 
standards. Also. they argued that the 
proposed point of compliance violates 
the intent of "relevant and appropriate" 
in that it is inconsistent with and more 
stringent than the compliance point 
under SDW.\ itself. which is dt the tap. 

EPA d!saJrecs fundilr.lanta;ly with 
these comrr:enters. MCLs. which are 
enforceable drinking water standards. 
a:1.d MCLGs above zero. are indeed 
relevant in considering cleanup levels 
for water that is or may be used for 
drinking. Although SDW A does not 
focus on general gr0und-water 
contamination, EPA believes that the 
!\lCL standards and non-zero MCLGs 
promulgated under SDWA are 
potentially relevant and appropriate to 
ground-water contamination. CERCLA. 
sets out a mandate for remedies that are 
protective of use of ground water by 
private or public users. For example, 
section 104(c)(6) reflects Congress's 
expectation that ground water should be 
restored to protective levels. If ground 
water can be used for d:inking water. 
CERCL'\ remedies should, where 
practicable. restore the ground water to 
such levels. Such restoration may be 
achieved by attaining MCLs or non-ze:o 
~.1CLGs in the ground water itself, 
excluding the area underneath any 
waste left in place. Thus. these 
standards and goals may appropriately 
be used as cleanup levels in the ground 
water as well as for the delivery of 
drinking water by public water systems. 

Furthermore, as stated in the 
preamble to the proposed rule. "EPA's 
policy is to attain ARARs * * • so as 
to ensure protection at all points of 
potential exposure" (53 FR 51440). Under 
the approach proposed by many of these 
commenters-meeting standards only at 
the tap-most ground water would not 
be restored or remediated. since meeting 
standards through wellhead treatment 
could conceivably always be substituted 
for restoration of the ground water itself. 
This approach. however. would not 
protect many potential future users, 
particularly those with private wells, 

·.·;:-.o ~av be unaware of the n~eJ ~::J 
:~eat t!l~ contaminated ~Found ·,vat2:­
before u3i>15 [t for dri:1.king water. 
:..torEover. tl-.is approach depends 
entirelv on institutio:1al controls. wh!ch 
should- not be used as the primary 
rcmedv when more active remeciiat:on 
oeasu~es. which provide greater 
reliability in t!-:c lon3 te::-:;, a:e 
praciic3.ble. 

Usi:;g the facility ;:;roperty bo:.:n:.Lry 
a3 a point of ccmpli<1nce for ~.1CLs. non­
z~ro ~.!CLGs. or al:emate concentraticn 
limits raises sirr:ila:- problems. At many 
CE.RCLA sites. the concept of a facility 
prorerty boundary is not meaningful 
because a facility is not in operation 
(CERCL-\ deiines the concept in terr:1s 
of an area where contami:1ation has 
come to be located). Also. allowi!lg 
higher ACLs to be set at the boundary i:1. 
the hope that !I.!CLs or non-zero ~!CLGs 
will be achieved at a downgradient vvell 
throug~ attenua~ion does not meet the 
statutory prerequisites for ACLs in 
CERCL\ section 121(d)(Z)(B)(ii), which 
requires (among other things) surface 
discharge of the grou:1d water and 
enforceable means of protecting agai:1.st 
use cf the contaminated ground water. 

One commenter objected that the 
proposed policy was vague and failed to 
give criteria for determining point of 
compliance. The commenter specifically 
cited .the word "generally" in the policy 
as a source of confusion. EPA believes 
that the policy as reiterated above gives 
clear direction. cons:dering that there 
will be situations. such as where 
waivers are needed. where cleanup 
levels cannot be attained throughout the 
plume. 

EPA believes that remediation levels 
should generally be attained throughout 
ti-:e contaminated plume, or at and 
beyond the edge of the waste 
management area. when the waste i3 
left in place. However, EPA 
acknowledges that an alternative point 
cf compliance may also be protective of 
public health and the environment u::1der 
site-specific circumstances. 

In particular, there may be certain 
circumstances where a plume of ground 
water contamination is caused by 
releases from several distinct sources 
that are in close geographical proximit~ 
In such cases. the most feasible and 
effective ground-water cleanup stra~cgy 
may be to address the problem as a 
whole. rather than source-by-source, 
and to draw the point of compliance to 
encompass the sources of release. In 
determining where to draw the point of 
compliance in such situations, the lead 
agency will consider factors such as the 
proximity of the sources. the technical 
practicability of ground-water 
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remediation at that specific site. the 
vulnerability of the ground water and its 
possible uses. exposu:-e and likelihood 
oi exposure and similar considerations. 
Additional guidance on dealing with 
remote sites is provided in the preamble 
section above on ground-water policy. 

Final rule: EPA is promulgating in 
final § 300..l30(f)(5J(iii)(A) the statement 
on points of compliance ("performance 
shall be measured at nppropriate 
locations in the ground water. • • •") 
that was in proposed 
§ 300A30(f)(4)(iii)(A). 

Name: Section 300.430(e](2)(i)(FJ. Use 
of alternate concentration limits (ACLs). 

Proposed rule: The preamble to the 
proposed NCP (53 FR 5H34) discussed 
conditions under which alternate 
concentration limits (ACLs) specified 
under CERCLA may be used as cleanup 
standards. The preamble explained that 
CERCLA ACLs may be used if the 
conditions of CERCLA. section 
121(d)(Z)(B)(ii] are met and cleanup to 
MCLs or other protective levels is not 
practicable. 

Response to comments: Several 
comments were made on the proposed 
preamble section explaining the use of 
CERCLA ACLs. Some commenters 
supported the proposed use of ACLs as 
is: others suggested that EPA should do 
more to emphasize their utility, 
particularly within a facility-; and one 
commenter maintained that ACLs 
should not be less stringent than other 
standards. 

In support of the proposal. one 
commenter pointed out that use of 
institutional controls and ACLs are 
appropriate for the same reason. that is. 
when use of treatment to attain drinking 
water standards is not practicable. 
Other commenters noted that ACLs 
provide desirable flexibilitv and are 
already well established mider the 
RCRA program. One commenter pointed 
out that use of an ACL at a site should 
not require a new risk assessment in 
addition to that done during the RI/FS. 

Some commenters suggested ways to 
:!xpand the use of ACLs at CERCLA 
cieanups. One commenter wanted EPA 
to include the use of ACLs in the NCP's 
regulatory language. Another 
commenter, noting that Congress's 
concern was primarily with use of ACLs 
for exposure points outside a facility, 
suggested that ACLs could be expected 
to have great utility within the 
boundaries of a CERCLA facilitv; thev 
could be granted when contami~ants.in 
ground water will attenuate to ARAR­
compliant levels at the leading edge of 
the plume. With this in mind the 
commenter suggested that Acts should 
be an intrinsic consideration in the 

initial step of ARARs identification. In a 
similar vein another commenier 
suggested !hot the facility boundary 
should be defined to include the area 
covered by institutional controls for the 
purpose of the statutory criteria and for 
defining the point of exposure. 

EPA disagrees generally with those 
commenters who would extend the use 
of CERCL'\ ACLs set above drinking 
'.Vater standards to areas within the 
facility boundary or areas covered by 
institutional controls. EPA interprets the 
CERCLA section on ACls not as an 
entitlement, but rather as a limitation on 
the use of levels in excess of standards 
that would otherwise be appropriate for 
a site. Although the limitation refers 
only to areas outside the facility 
boundarf, EPA maintains that the same 
principle holds within the boundary (to 
the edge of any waste management area 
left at the site), namely. th<~t such ACLs 
should oniv be used when active 
restoration cf the ground water to MCLs 
or non-zero MCLGs is not practicable. 
Clearly, the availability of institutional 
controls in itself is not sufficient reason 
to extend the allowance for levels above 
drinking water standards or non-zero 
goals; rather, as discussed elsewhere in 
the preamble, institutional controls are 
considered as the sole remedy only 
where active remediation is not 
practicable. 

EPA also disagrees with a commenter 
who asserted that ACLs cannot be less 
stringent than state or tribal ARARs or 
MCLGs. There is clearly no point to the 
ACL described in CERCLA unless it is 
above the standard normally applied to 
ground water of a given class. EPA does. 
however, believe that the policy 
described above should mitigate the 
commenter's fears that ground water 
will be sacrificed. 

These comments suggest some 
confusion as to when MCLs or MCI.Gs 
need to be waived under CERCLA 
section 121(d)(4). EPA's policy is that 
MCLs or MCLGs above zero should 
generally be the relevant and 
appropriate requirement for ground 
water that is or may be used for 
drinking, and that a waiver is generally 
needed in situations where a relevant 
and appropriate MCL or non-zero MCLG 
cannot be attained. If. however. a 
situation fulfills the CERCLA statutory 
criteria for ACLs, including a finding 
that active restoration of the 
groundwater to MCLs or non-zero 
MCLGs is deemed not to be practicable, 
documentation of these conditions for 
the ACL is sufficient and additional 
documentation of a waiver of the MCL 
or MCLG is not necessary. 

In determining that a CERCLA ACL 
may be used outside the facility 

boundary, the risk assessment a:-td ot!-:e~ 
analysis conducted in the RI/FS 
generally should provide the ir.furmation 
required for the documentation that the 
statutory criteria and other guidelines 
given above are satisfied. EPA has 
added a reference to use of ACL3 as 
prescribed in CERCLA in 
§ 300.430(e)(2J(i)(F). 

Final rule: EPA has added a 
§ 300.430(e)(Z)(i)(F] to the rule to 
reference the language in CERCL\ 
section 121(d](2)(B)[ii) on alternate 
concentration limits. 

Name: Section 300.430(e)(2). Use of 
federal water quality criteria (FWQC). 

Proposed rule: The preamble to the 
proposed rule discussed when federal 
water quality criteria are likely to be 
relevant and appropriate (53 FR 51-l-l:.!J. 
EPA stated that a FWQC. or a 
component of a FWQC. may be relevant 
and appropriate when the FWQC is 
intended to protect the uses designated 
for the water body at the site. or when 
the exposures for which the FWQC are 
protective are likely to occur. In 
addition, whether a FWQC is relevant 
and appropriate depends on the 
availability of standards. such as an 
MCL or state water quality standard. 
specific for the constituent and use. In 
particular. when a promulgated :V!CL 
exists. an FWQC would not be relevant 
and appropriate for a current or 
potential drinking water supply. 

Response to comments: One 
commenter opposed EPA's policy on the 
relevance and appropriateness of 
federal water quality criteria (FWQC) 
for current or potential drinking water 
sources when both FWQC and MCLs 
are available for a contaminant. The 
commenter stated that the test for 
relevance and appropriateness of ar: 
F'WQC was whether it is protective of 
humans or aquatic organisms and 
whether that kind of exposure is an 
issue at the site. The commenter 
maintained that if an FWQC is more 
stringent than an MCL. the FINQC 
should apply, consistent with the poi1cy 
that the most stringent ARAR must be 
complied with. 

In response. FWQC are to be attained 
"where relevant and appropriate under 
the circumstances of the release or 
threatened re!ease," as provided in 
CERCLA section 121(d)(2)(B). Final rule 
§ 300.430(e)(2)(i)(E) reflects this fact. 
However. EPA believes that at many 
sites, FWQC will not be both rele\·ant 
and appropriate in light of other 
potential ARARs. 

EPA agrees with the commenter that 
the more stringent ARAR should 
generally be attained, especially in the 
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·· case of "applicable" requirements. 
...• , Howe\·er. the deterr:1ina tion of whether 
" a requirement is re!evant and 

.;.. appropriate is not based on its 
·.· st:ingency: rather. other cntena are 
' used. as discussed in the section on 
~ relevance and appropriateness. ar:d the 
"'t remedy must comply with the most 
.::- strinf!ent requirement determined to be 
"· ARAR. EPA also believes that. in some 

situations. the availabilitv of certain 
requirements that more fully match the 

• circumstances of the site may result in a 
cecision that another requireme:-tt is not 

. ~- rtlevant and appropriate. EPA believes 
··..:~ that one such situation is when an MCL 

· or non·Z:!ro ~lCLG and an FWQC for 
• · hum.;n health are available for the saoe 
·- contaminant when a cu:rent or potential 

source of drinking water is of concern. 
a::d there are no impacts to aquatic 
o:ganisms. 

As discussed in this preamble. EPA 
believes that an :VICL or non-zero MCLG 
is generally the relevant and appropriate 
requirement for ground water that is a 
current or potential source of drinking 
water. EPA also believes that an MCL or 
non-zero MCLG. promulgated 
specifically to protect drinking water. 
generally is the appropriate standard for 
ground water even if an FWQC for 
human health is also available for the 
contaminant, for the following reasons. 

CERCLA section 121(d)(2)(B)(i) lists. 
among other factors. the purpose for 
which the criteria were developed and 
the designated or potential use of the 
water as factors in determining whether 
FWQC are relevant and appropriate. 
Since FWQC for human health are 
promulgated for exposures that include 
dri::king water and consuming fish. on 
be one hand. and consuming fish only. 
on the othe:, it is not directly the 
purpose of such criteria to provide 
driaking water standards per se. 
although levels that protect such a use 
can be mathematically derived from 
these two values. Furthermore, such 
carived values for drinking water will 
not reHect the co!:ltribution of other 
sources (through an apportionment 
factor). as MCLs and MCLGs do. Finally. 
for carcinogens FvVQC are 
recommended at zero. although values 
corresponding to risks of 10- 5

, 10- 6
, and 

10- 7 are also given. For the reasons 
given in the discussion of ~.tCLs and 
MCLGs above, the zero value is not 
considered relevant and appropriate 
under CERCLA: MCLs. however. 
represent a level determined to be both 
protective of human health for drinking 
water and attainable by treatment. 

For the same reasons. EPA believes 
that MCLs or non-zero MCLGs generally 
will be the relevant and appropriate 

·.:....;.. ~·---·-·. 

standards for surface ·,vater desig!:lated 
as a drinkin;; water supply. unle;s the 
state has promulgated water quality 
standards (WQS) for the water body 
that rcrlect the specific conditions oi the 
water bodv. However. surface water 
bodies rna}· be desi;;:1ated for uses other 
than drir.king wa~er supply. and 
therefore an FWQC intended to be 
protective of such uses. such as the 
F\VQC fer consumption of fish or for 
protection of aquatic li:e. may very well 
be relGvant and appropriate in such 
cases. Also. where a contaminant coes 
not ha\·e an MCL or ~ICLG. F'oVQC 
adjusted to reflect drinking water use 
may be used as relevant and 
appropriate requirements . 

Final rule: EPA is including in the 
final rule at § 300.430(e)(2)(i)(E) 
language stating t!l.at FWQC are to ce 
attained where relevant and appropriate 
u:-tder the circumstances of the release 
or threatened release. 

Name: Section 300.435(b )(2). 
Compliance with applicable or relevant 
and appropriate requirements [ARARs) 
during the remedial action. 

Proposed rule: CERCL'\ section 121 
requires that. at the completion of a 
remedial action, a level or standard of 
control required by an ARAR will be 
attained for wastes that remain on-site. 
However. consistent with the 1985 1\CP 
(§ 300.68(i). § 300.435(b)) of the proposed 
1\CP also required compliance with 
AR..Auqs during implementation of the 
action. stating that during the course of 
the remedial design/remedial action 
{RD!RA}. the lead agency shall be 
responsible for ensuring that all federal 
and state ARARs identified for the 
action are being met. unless a waiver is 
invoked. Examples of such requirements 
given in the preamble to the proposed 
wle included RCRA treatment. storage. 
and disposal requirements. Cba:-t Air 
Act national ambient air quality 
standards. a:1d Clean \Vater t\ct effluent 
discharge limitations (53 FR 5l·HO). 

Response to comments: EPA recei\·ed 
a number of comments that the :--.;cp 
should :1.0t require compliance with 
ARAR.i during the remedial action. 
Commenters argued that this policy is 
inconsistent with the statute. which 
requires compliance with ARARs only 
at the completion of the remedial action. 
and questioned EPA's authority to 
require compliance with ARARs during 
remedial design/remedial action. 

Several commenters pointed out that 
CERCLA section 121(d)(1) states that 
remedial actions must be protective and 
"must be relevant and appropriate under 
the circumstances,'' and argued that this 
standard should govern how the action 
itself is carried out. Design and 

O:Jeratio:-t of the remedial ac~lon sr.odci 
b~ based on best professional jud;:ne:1t 
and undertaken i:1 a manner that is 
protective. Other commenters st:g~ested 
requiring compliance only \Vith those 
ARARs that "can reasonably be 
achieved," or listing specific t:;pes of 
ARARs that must be met during RD/RA . 

Commenters were partic;.~larly 
concerned about problems eeated tly 
requiring compliance wiih RCRA 
requirements and the land disposal 
restric:ions in particu!dr for remedial 
actions. 

EP:\ disagrees with these 
commenters. EPA believes that it is 
appropridte to require that remedidl 
activities comply with the substantive 
requirements of other laws that apply or 
are relevant and app:opriate to those 
activities. The reasons for complyir.g 
with such laws during the conduct of the 
remediation are basicallv the same as 
the reasons for applyir:.g ·ARARs as 
remediation objectives: the laws help 
defir.e how t!l.e activity can be carried 
out safely and with proper safeguards to 
protect human health and the 
environment. EPA is concerned tl:at. if 
the narrowest possibie interpretatio:-t 
were applied to ARARs compliance. 
comoliance wit!l.laws critical to 
prot~ction of health and the 
em·i~onment would become subiec: l<J 
debate. laws such as these that ~o\·ern 
surfdce water dischar;;cs or air ~ 
emissions. or that set operational 
s:andards for incineration of hazardous 
waste. 

Several commenters a!so stated t!-!2 t 
chemical-specific ARARs used as 
remediation goals. such as ~ICLs as 
ARARs for ground water remediation. 
car:not be attained during 
implementation. EPA wants to cldrif·; 
that it recognize.s that AR.ARs tbt a;e 
used to determine final rernedia lien 
L~\·els apply on!:,o 2 t the corr:pletic:-t ·J f 
t!-:e actor:. 

It is worthwhile to po:nt out. in ti:e 
context of this policy o~ cor:-!.pl:.i!l~ ·.vith 
ARARs pertaining to the remedial 
activity itself. that CEP.CLA provides a 
wai\'er from ARARs for interim acticr:s. 
provided the final action will attain the 
waived standard. If there is doubt a bout 
whether an ARAR represents a final 
remediation goal or an interim standard. 
and it cannot be met during the activity. 
this waiver could be invoked. 

Comments were also received on 
EPA's discussion of comnliance with 
ARARs during remedial investigations 
i!l the preamble to the proposed NCP (53 
FR 51442-43). In that discussion. EPA 
stated that on-site handling. treatment 
or disposal of investigation-derived 
waste must satisfy ARARs and that the 
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fit:~d :;:ve~~iga t1on tear:1s ~hc;_:.~d use best 
p~cfessional judgr:1er:.! in deter:r,ir!irg 
whe:1 sue~ wastes contain h2.z2rdous 
sui::stances. One cc:nmer,ter 
r8corr:::ner:.ded that investigGtion-derived 
samoles be required to be h2nd!ed. 
t~e"ied. and disposed i:1 acco;-dance 
·.vith applicable RCRA ret:;uir~wen:s. 

In response. EPA \\ishes to cbrify the 
ciisc:.~ssion in the pre:lmble to the 
;::reposed :\'CP. CERCLA section 101[:::~) 
defines "removal" to include "such 
actions as mav be necessarv to monitcr. 
assess. and e\:aluate the rel~ase or 
threat of release of hazardous 
substances * * * [includir.g] action 
taken under section 104(b) of 
[CERCLA]." EPA has stated. therefore. 
that studies and investigations 
ur.dertaken pursuant to CERCLA secticn 
104(b), such as activities conducted 
during the RI/FS. are considered 
remo;·al actions (54 FR 13298. March 31. 
1089). EPA's policy, explained elsewhere 
in today's preamble. is that removal 
actions will comply with AR/ills to the 
extent practicable. considering the 
exigencies of the circumstances. Thus. 
the field investigation team shculd. 
when handling, treating or disposing of 
investigation-derived W'3sie o::.-~i:e. 
conduct such activities in corr.piiar:se 
with ARARs to the ext<::nt cractic<.tule. 
considering the exi_sencies. of the 
situation. lnvestiga~ion-derive::l waste 
that is transported off-site (e.g .. for 
treatability studies or disposal) must 
comply with applicable requirements of 
the CERCLA off-site policy {OSWER 
Directive ~o. 9834.11 (November 13. 
1987)) and § 300.440 when finalized (see 
53 FR 48218, November 29, 1988). 20 EPA 
notes that CERCL~ section 104(c)(l) 
provides that the statutory limits on 
removals do not apply to investig'1tions. 
r:10nitoring, surveyir.g. te~ting and ctht!r 
information-gathering performed under 
CERCLA section 104(b). 

Final rule: EPA is promulgating the 
rule as proposed except for minor 
editii1g revisions. 

.Vame: 300.5. Distinction between 
substantive and adrninio;trative 
requirements. 

Proposed rule: The proposed 
definitions of "applicable" and "relevant 
and appropriate" stated that they are 
cleanup standards. standards of control, 
and other substantive environmental 
protection requirements, criteria or 
limitations. The preamble to the 
proposed rule explained that 
requirements that do not in and of 

20 The CERC!..A off~ite policy requires that 
recc1VID8 facilities are in compliance with 
"appiicable laws." Note that many treatability study 
wastes a:e exempt from the permitting requirement 
under RCRA (see 40 CFR 261.4{e} and (f)}. 

themselves cieiine a !e•:ei or standard of 
cor:trol o.re conside:-ed aC:wi:-,istrative 
[53 FR 51443). Admi::istrative 
requirements i::clude the 2.pprov3l of. or 
consultation with. administrative 
bodies, issuance of permits. 
documer:tation. and reportir.g and 
recordkeepir:g. Response actions under 
CERCLA are required to comply with 
ARA~s. which are defined not ~o 
inc!ude administrati\·e requirements. 

Response to commer.ts: ~!any 
comr:1ents ,,·ere received on E?A's 
differentiation between substanti\·e and 
adrr.inistrative requirements. Some 
co:nmente!'s supported the distinction 
bctw2en substo.r.tive and administrative 
requiremer.ts. Other commei1ter:; 
disagreed wi~h EPA's inter;Jr2tation for 
various reasc•r:s. 

St!veral corr:menters argued that 
Superfund actions should not be exempt 
from consulto.tion requirements. One 
commenter argued that consultation 
with a state may be necessarf to 
determine how state ARARs apply to 
the remedy. A commenter contended 
that it is virtually impossible to meet 
subs~antive requirements witho~t 
consultation. One commenter asserted 
that sta.!e procedures or rr.ethcdology 
nece3so.ry to tletermi.ne permit !e•:eb 
should be considered state ARARs. 
A::other argued that not requir:ng 
con2ultation r..:.'lS opposite to the spirit 
of cooperation with states. One 
commenter suggested narrowing the 
exemption to allow for consultation 
through ex.js~g Superfund mechanisms 
such as consent orders. SMOAs. and 
cooperative agreements. 

Comrr:enters also objected to the 
exemption f:om reporting and 
recordkeeping requirements. One 
con!ended that EPA had no legal 
authority for such exemption. Others 
argued that reporting and recordkeeping 
are necessary to ensure proper control 
of h.1::ardous substances that will 
rem:;in on-site ar.d are also necessary 
for acti\ities ••ith local impacts: Long­
term water diversions and air or surface 
water releases. Commenters asserted 
that the lead agency must meet reporting 
requirements to avoid gaps in a state's 
environmental data. One commenter 
noted that there are a number of federal 
and state programs that require the 
maintenance of complete databases and 
that the NCP's approach is inconsistent 
with such programs. Under these 
programs. a state needs all discharge 
infor.mation in order to evaluate surface 
water toxicity impacts in a stream or to 
establish total maximum daily loads. 

The concern was also raised that 
maintaining reporting and recordkeeping 
procedures on a site-by-site basis would 

ur.cle::-r.::--:e a s~atc's st3;'.da:diz:::i 
re~o:-~:~g req~Jireme!'l!s. e·6·· gro'J~j­
\\'2!-::;r monitoring report forms. :\1>C•Es 
fo:-m.s. e~c ... -\Jso. unlque site approac~e~ 
to reporti:-:6 and recordkeepi:-:~ n::Jy 
result i:: vroble:r.s not detected tv a 
state. Furt!:e::. these comP.!e:-t:e~3 .sta:ed 
that t~ey were :10t aware of '3uperiJr:c 
rec:mlkee;Jir:g and repo:-:i:-:2 
requ!re:-r:er:ts. One c8rr;n.le!'!t£I" s~ated 
that repor:ing requirements and 
con~pli2nce mechanisrras d!.l:ir1s r~r..eC·. 
irr.piementation and O&~t perir:ds · 
should be specified thro;.1gh Supe~f c~nd 
mechanisms. as appropriate. Gne 
commer:ter contended t}-,r. < if S;;perfund 
insi~ts oi1 this dis!inc::""· a 
determination wilether a requirement is 
substa~:tive or acimi:lis<~~nve :r.ust be 
documented. 

EPA has reviewed tht:'se co:.cme!lts. 
but concludes. as slated in t~,e p.-eamble 
to the proposed NCP (53 FR 51+13). that 
CERCLA response actions should be 
subject only to substantive. not 
administrative. requirements. EPA 
believes that this interpreta lion is most 
consistent with the terms of CERCL"'. 
and with the goals of the statute. Section 
121[d]f2) provides that remedial actions 
should require "a level or stand:ud of 
control'' which attains ARARs: on:y 
substantive standards set levels or 
star..d;,rds of control. Moreover. 
Congress made clear in sections 121 
(d)[i) and (d)(4) that the "standards·· or 
"requirements" of other laws that are 
ARARs should be applied to actions 
conducted on-site. and specifically 
provided in section 121(e)[l) L""at federal 
and state permits would not be required 
for s~ch on-site response actions. These 
subsectior:.s reflect Congress' judgrr:ent 
that CF.RCLA actions should r:ot be 
delayed by tirr:e-consuming and 
duplicative ad..-ninistrative requiremen<s 
such as permitting, although the 
remed:es should achieve the subtanti•;e 
s:ar:d;,rds of applicable cr rele':ant and 
appro~ria:e laws. Indeed, CERCL<\ l:as 
its o~' n comparable prccedures for 
remedv selection and state and 
co::nm~nitv involvement. EPA's 
approach is wholly consistent with the 
overall goal of the Super!'und program. 
to achieve expedltious cleanups. and 
reflects an understanding of the 
uniqueness of the CERCLA program. 
which directly impacts more than one 
medium (and thus overla;Js with a 
number of other regulatory and statutory 
programs). Accordingly, it would be 
inappropriate to formally subjec! 
CERCLA response actions to the 
multitude of administrative 
requirements of other federal and state 
offices and agencies. 
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At ~he sarr.e t!:::e. E?.\. ~e~O!S!.lzes :l::e 
tenef:~s of consultation. <epc;-::nb. etc. 
To sorr:e deg~ee. these funclicns ilrC 

accomplished thrm:gh :he state 
,,. .. ,.,1\·ement and public r::c;:·tici[;ation 

. ;.;~~in,;ne:-:ts in the :\CP·. !:: addition .. 
EPA has aiready stror:g\y recor:m·.en~ed 
t!iat its regional offi(;es (and states wnen 
tnev are :he le:1d agc:1c::) c;:;tabli~h 
proceJ:.~res. protc-cols or memoranJa of 
cnderstanding that, while r:ot recre:1ting 
the edmir.istrative and procedural 
aspects of a perrr.it. ·.viii ensure early 
and continuous consultation and 
coordin<Jtion with other EPA programs 
and other agencies. CERCL\ 
CompEance with Other Laws ~lanual. 
OSVVER Directive :\o. 9234.1--01 (August 
a. 19E8). In wo:kir:g with states. EPA 
generaEy will coordinate and consdt 
with the state Sureriund office. Thut 
state superfund office should distribute 
to or obtain necessary inforrr:ation from 
other state offices interested in activities 
at Superfund sites. 

The basis for this recommendation is 
a recognition that such coordination and 
consultation is often useful to determine 
how substantive req':.lirements 
implemented under other EPA programs 
and by other agencies should be applied 
to a Superfund action. For example. 
although the Superfund office will make 
the final decisions on using ARARs. a 
water office may provide information 
helpful in determining A..qARs when a 
surface water discharge is part of the 
Superfund remedy. Such information 
may include surface water 
classifications, existing use 
designations, technology-based 
requirements. and water quality 
standards. A water office mav also be 
able to pro'vide advice durlng- the 
detailed analysis of alternatives on the 
effectiveness and implementability of 
t:eatment alternati\'es and the hkely 
e!:\ironrnental fate and effects of 
surface or ground-water di~charges. 
Other offices or agencies with different 
environmental responsibilities may 
similarly provide useful inform<Jtion. if it 
b given in a timely manner. 

EPA also recognizes the importance of 
providing information to other prograrr:s 
and agencies that maintain 
environmental data bases. This is 
particularly true where the remedy 
includes releases of substances into the 
air or water and the extent of such 
releases is integral for air and water 
programs to maintain accurate 
information on ambient air and surface 
Water quality in order to set statutorily­
snecifiea standards. Monitoring 
r~quirements themselves are considered 
sub<;tantive requirements and are 
r.ec, ssary in order to doc~.;ment 

.Jtt~i:1:r.e:1t of c:ea~.liJ le,:e!s and 
r-c:npliar.ce ·sith ernissi,m L;ni~;.;tions or 
C::)c~~rge requircrr.e:1ts ide::tified 3.5 

AR.\Rs in t:.e decision ::oc:.:r::.er.t. EPA 
st~:Jr.[',!y encourages i:s OSCs or RP:vls. 
o;- the a,2enc•; tha~ is ~esnonsibie for 
m;:!.intaining ·the ope;ati~n and 
maintenance of an ac:;on (e.;:; .. ;:JUmp 
and treat systerr.l. to provide reports on 
mo:1itoring ac::vities to other offices in a 
fo;-m usable to those offices. 

In summary. cleanup s~and;.;rds mus: 
be complied wit!-:: although 
administrative procedures such as 
consulta!ion are not required. they 
should be observed when. for ex<Jmple. 
they are useful in determining the 
c!e;;nup st::.nd..1rds.for a site. EPA 
be!;eves that in order to ensure that 
Superfund ac:ions proceed as rnpidly as 
possible it must maintain a distinction 
between substantive and administrative 
recuirements. 

Final rule: EPA is promulgating the 
reference to "substantive'' in the § 300.5 
definitions of "2pplicab!e" and "relevant 
and appropriate" as proposed. 

Name: Section 3C0.430(f)(1)[ii)(B}. 
Consideration of new!y promulgated or 
mod1fied requirements. 

Proposed rule: The preamble to the 
proposed rule discussed how new 
requiremen~s or other information 
deveioped subsequent to the initiation of 
the remedial action should be addressed 
(53 FR 514-;0).lt explained that new 
requirements or other information 
should be considered as part of the five­
year review (as provided for in 
§ 300.430(f)(3)(v)) (renumbered as final 
§ 300.430(f)(5}(iii)[C)) to ensure that the 
remedial action is still protective oi 
human health and the environJ'Ylent. That 
is. if a reauirement that would be 
applicabl~ or relevant and appropriate 
to the remedy is promulgated after the 
imtiation of remedial action. the remedy 
wi:l be e\·a!uated in l:2ht oi the new 
requirement to ensure-that the remecy is 
s:ill orotective. 

Response to comments: Several 
commenters objected to EPA's poiicy 
requiring consideration of new 
requirements on the grounds that the 
statute requires the five-year review 
oniv to determine that a remedy is still 
pro-tective. These cornmenters were 
concerned that consideration of new 
requirements would require additional 
analysis and perhaps drastic changes in 
design: would impose an open-ended 
liability on PRPs: and would violate 
PRPs' right to due process. Two 
commenters suggested that making new 
requirements part of a negotiation 
process based on a reopener in the 
settlement agreement could alleviate the 
second and third concern. 

~2.seC. 0:1 ~~.e corr.me;.ts a:1d ~ts 
ex;:·erie::ce in co::--yi:-!g out re:-r:ed:r~s. 
EP:\ ;s ::.o:Lfyir:~ its policy o:-1 
ccn:!C~:-::--:g :-!ev.:!y prorr.ulg:;(~d or 
modified requireme:1ts to address :l:cs:· 
require:;;ents that are promu:g2.ted or 
modified after the ROD is sigrced. rat!-.e: 
than those require:r.er.ts pro~ulgu ted cr 
r.wd::ied after :he initiation of re;.:~c:Ji 
actio!l. as discussed in the proposal. 
Once a ROD is signed and a remedy 
chose:-:. EP:\ wiil not reopen :h;,it 
decision ur.iess the new o~ rr.oC:if!eJ 
require:nent caHs into quest:on t}1e 
protective:1ess of the seiected remeJy. 
EPA believes chat it is necessaiy to 
"freeze :\R,\Rs" when the ROD is 
signed rother t~an at initi;ltion "i 
rerr:ec:c!l ac:ion because con~inuaily 
changing remedies to acco:nmoC.:;.Jte r.c.,, 
or mcci1fied reauiiements would. as 
several c::;rr:me.nters noted. disruot 
CERCL:\ cleanups. whether the ~emedy 
is in desixn. construction. or in remediai 
action. E;ch of these stages represents 
signif!cc.nt time and fbancial 
investme:1:s in a partict.:lar remedy. For 
instc.nce. the design of the remedy 
(treatment plant. landfill. etc.} is based 
en AR.~.Rs identified at the signing of 
the ROD. [f .\RARs were not frozen at 
this point. promulgation of a new or 
modi:ied requirement could result in a 
recor.sideration of the rerr.edy and are· 
start of the lengthy design process. evP.:l 
if protectiveness is not compromised. 
This iack cf certainty cot:ld adversely 
affect tl:e operation of the CERCLA 
prog:-am. would be inconsistent with 
Cong:-ess' mandate to expeditiously 
c!eanuo sites and could ad•:ersely affect 
PRP :1~gotiations. as noted by 
comrr.e:1:ers. The policy of freezing 
ARARs will help avoid cor.st<.~nt 
inter~:..:ption. re-e\·a!uation. andre­
de~i-;:1 d:.~:ing implernentatio:t of 
sel~cte: re~edies. 

EP.-\ ~c~ie\·es thct this ;:;s:;~~· is 
cc::s:s:e:-Jt with CERCL\ sectic:: 
l:!~·...:·,;:i(:\j. \Vilich prcviCes thoi. ··t::e 
re!':ted:dl action selected • • • s:!al! 
requi;e. at the completion of the 
remecial action." attainment of AR:\Rs. 
EPA interprets this language as 
requil'ing attainment of ARARs 
identif:ed at remedv se!ection (i.e., tho~e 
identified in the ROD), not those that 
mav come into existence by the 
co~.;:!etion of the remedy. 21 :\ei ~.he~ th: 
exp[icit statutory language nor th.e 
legislative history supports a conclusion 
that a ROD may be subject to indefimte 
re\·ision as a result of shiiting 

21 :>;o commenters objecled to the position in the 
preamble lo the proposed rule lha 1 CERCLA 
remedial actions should attain ARARs identifiPJ .d 
!he ini:iation-ve:-st:s completion-<Jf the action. 
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r2quire:.1cnts. Rather. given the need to 
cnst.:re finality of remedy selection in 
order to acnieve expeditious cleanup of 
sites. and given the length of time oiten 
required to design, negotiate. and 
implement remedial actions. EPA 
bel!eves that this is the most r~asonab!e 
interpretation of the statute. 

As EPA discusses elsewhere in this 
preamble. one variation to this policy 
occurs when a corr.ponent of the remed:: 
was not identified when the ROD is 

. s:3::ed. In that situation. EPA will 
comply with ARARs in effect when that 
component is identified (e.g .. during 
remedial desisn). which could include 
requirements promulgated both before 
and af:er the ROD was si3ned. EPA 
notes that newly promulgated or 
modified req•Jirements may directly 
apply or be more re!e•:ani and 
appropriate tc certain locations. actions 
or contaminants than existing standards 
and. thus. may be potential ARARs for 
future responses. 

It is important to note that a policy of 
free;:ing ARARs at the time of the ROD 
signing will not sacrifice protection of 
human health and the environment. 
because the remedy wili be reviewed ~or 
protectiveness every five years, 
considering r.ew or modified 
requirements at that point, or more 
frequently. if there is reason to believe 
that the remedy is no longer protective 
of health and environment. 

In response to the specific comments 
received. EPA notes that under this 
policy. EPA does not intend that a 
remedy must be modified solely to 
attain a newiy promulgated or modified 
requirement. Rather. a remedy must be 
modified if necessary to protect human 
heJ!th and the environment; newly 
pro:nulga ted or modified requirements 
contribute to that evaluation of 
pr::Jtectiveness. For example, a new 
require::J.ent for a cher:.:ical at a site may 
ir:dicate that the cleanup !eve! se!ected 
for the che:nic<J! corresponds to a canc2r 
risk oi 10- ~rather than 10- 5, as 
originally thought. The o~iginal remedy 
would then r.a~·e to be modified because 
it would >esuit in exposures outside the 
acceptable risk range that generally 
de::nes what is protective. 

This policy that newly promulgated or 
modified req:.:irernents should be 
considered during protectiveness 
reviews of the remedv, but should not 
require a reopening o"r the ROD during 
implementation every time a new state 
or federal standard is promulgated or 
modified, was discussed in the preamble 
to the proposed rule (53 FRat 51440) but 
not in the rule section itself. For the 
re<:<sons outlined above, EPA believes 
that this concept is critical to the 
expeditious and cost-effective 

accomplishment of remedies duly 
selected under CERCLA.. and the :\C?. 
and thus is appropriate for inclusion in 
§ 300.430(f](1)(ii](B) of the final "CP. 
This will afford both the public and 
impl;:menting agencies greater cbrity as 
to when and how requirements must be 
considered during CERCLA responses. 
and thus will allow the CERCLA 
program to carry out selected remedies 
with greater certainty and efficiency. Of 
course, off-site CERCLA remedbl 
actions are subject to the sub~tantive 
and procedural requirements of 
applicable federal. state, and loc;;llaws 
at the time of off·site treatment. s~or.1ge 
or disposal. 

Final rule: EPA is adding the 
foilowing language to the rule at 
§" 300.430(f)(l)(ii)(B): 

(B) On-site re!!!edial actio:Js selected in a 
ROO must attain those ARARs th.Jt are 
identified at the time of ROD signature or 
provide grounds for invoking a waiver under 
§ 300.430(f](l)(ii)(C)(J). 

(1) Requirements that are promulgated or 
modifled after ROD signat:;re must be 
attained (or waived) only when deter:n:ned 
to be applicable or relevant and a!Jpropriate 
and necessary to ensure that the remedy is 
protecti\'e of human health and the 
environment. 

(2) Components of the remedy not 
described in the ROD must attain (or wa:ve) 
requirements that are identified as applicable 
or relevant and appropriate at the time the 
amendment to the ROO or the explanation of 
significant differences describing the 
component is signed. 

Na:ne: Applicabiiity of RCRA 
requirements. 

Proposed rule: The preamble to the 
proposed rule discussed when RCRA 
subtitle C requirements will be 
applicable for site cleanups (53 FR 
51-l.fJ). It described the prerequisites for 
"applicability" at length, which are that: 
(1] The waste must be a listed or 
characteli~tic RCRA h2zardcus was:C! 
and (2) t>eatment, storage or disposal 
occurred after the effective date of the 
RCRA requirements under consideration 
(for example. because the activity at the 
CERCLA site constitutes treatment, 
storage, or disposal. as defined by 
RCRA]. 

The preamble explained how EPA will 
determine when a waste at a CERCLA 
site is a listed RCRA hazardous waste. 
It noted that it is often necessary to 
know the origin of the waste to 
determine whether it is a listed waste 
and that, if such documentation is 
lacking, the lead agency may assume it 
is not a listed waste. 

The preamble discussed how EPA will 
determine that a waste is a 
characteristic hazardous waste under 
RCRA. It stated that EPA can test to 

determine whethe~ 3 waste ex~.ib!t;, 
characteristic or can use best 
p:-ofessional judgment to determir:.e 
whether te!>ting is necessary. "app\ 
knowledge of the hazard characteri-, 
in light of the rna !erials or process 
used." 

The preamble also discussed whe 
CERCLA action constitutes "land 
disposal," defined as pbcement intc 
land d!sposal unit under section 30~­
of RCRA, which triggers seve:-al 
significant requirements. ir.clud:ng 
RCRA land disposal re~trictions (L[. 
and closure rcquirer..er:t.> (w:-ten a 1..:~ 
closed). It equated an area of 
contamination (AOC). cor.sisting of 
continuous contamination of varyir.:: 
amounts and types at a CERCLA si~~ 
a single RCRA land disposal unit, ar, 
stated that movement within the uni· 
does not constitute placement. It als.: 
stated that placement occurs when 
waste is redeposited aiter treatment 
separate unit (e.g., incinerator or tan 
or when waste is moved fro:n one Al 
to another. Placement does not occu; 
v.;hen waste is consolidated within a: 
AOC, when it is treated in situ. or wr 
it is left in place. 

Response to comments: EPA recei\' 
r.;any comments on its discussion of 
when RCRA requirements can be 
applicable to CERCLA response actic 
On the issue of compliance with RCR 
in general. most of these commen:ers 
ar::ped that RCRA requirements are r 
intended for site cleanup actions, tha 
such compliance will result in de~ays 
and that RCRA requirements are ofte 
unnecessary to protect human heal!h 
and the environment at CERCLA site 
Other commenters argued. however, 
that EPA is trying to avoid complianc 
with RCRA requirements. ~lost of tt:e 
comments. however. focused on whe1 
LDRs are applicable to CERCLo\ acti~ 
and on EPA's discussion oi what act: 
a-;sociated with remediation t;i~ger 
LDRs. 

Some commenters opposed EP.o\'s 
hterpretation of "land disposal" or 
"placement" as too lenient, believing 
that EPA is trying to avoid compEanc 
with RCRA laws. particularly LDRs. 
These commenters argued that LDRs 
should be applicable when hazardou: 
wastes are managed, excavated. or 
moved in any way. One argued that 
ARARs waivers are available to add: 
situations when the LOR levels car.n< 
be achieved and should be used as 
necessary, rather than trying to 
narrowly define the universe of ARA 
to avoid waivers. This commenter w; 
a! so concerned with EPA's use of the 
term "unit," calling it an inapproprial 
concept for Superfund sites because 
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a!:ow the exc3vation and 
•"·~~~.~.,,ition of waste within very large 

without ever meeting RCRA 
and operating standards and 

One commenter asserted that EPA 
~~:ce1-n:. on LDRs stem from an 

tifiable belief that LDR cleanup 
cannot be achieved. 
r commenters believed that the 
·on of "placement"' should 

~_,,.,r1e more flexibilitv. One asserted 
replacement of tr~ated residuals in 

proximate area should not constitute 
ment. The commenter argued that 

:-~r ... ,or~~ss intended to address. 
ively or prospectively. the 
act of disposal. and that an 

:JftrmcJcent government or public entity 
uld not be required to assume the 

entire environmental responsibility of 
the original disposers. The commentcr 
also argued that establishing that 

·; replacement of treated waste triggers 
" LDRs will be a serious disi.ncentive to 
" treating wastes. Some commenters 
· argued that LDRs should not be relevant 

. "and appropriate where the CERCLA 
waste to be disposed on land is merely 
similar in composition to RCRA banned 
waste. 

Other commenters argued that LDRs 
are inappropriate for CERCLA remedial 
actions. They noted an inherent conflict 
between LDRs, which require treatment 
to BOAT levels. and the CERCLA 
process. and claimed that LDRs will 
supplant CERCLA.'s "carefully 
articulated and balanced approach to 
remedy selection." Commenters 
asserted that compliance with LDRs will 
create technical problems because of 
diiferences between CERCLA wastes 
and those evaluated for LDRs. The 
solutions recommended by these 
commenters primarily focused on 
narrowing or eliminating RCRA 
applicability, but included suggestions 
for creating treatability groups for 
CERCLA-type waste and seeking 
legislative waivers from LDRs. e.g., a 
waiver from LDRs for Superfund actions 
at lii"PL sites. 

One commenter believed that the 
concept of "unit" is not readily 
transferable to CERCLA sites due to the 
age and former uses of many of the sikes 
undergoing remediation. Given the 
ramifications ofLDRs. the commenter 
argued, it may be more reasonable to 
create a presumption of treating the 
entire site as one "unit," even if 
remediation includes a series of 
operable units. 

Some comments were received on 
EPA's statements on consolidating 
waste. One stated that consolidation of 
small amounts of waste across units 
should not be considered placement. 
hecause that will lead to less 

environmentally sound and less cost­
effective solutions. particularly if LDRs 
are triggered. Another recommended 
that EPA should allow consolidation of 
small volumes of waste anywhere on­
site. for purposes of storage or 
treatment. without triggering otherwise 
applicable RCRA standards. Another 
commenter requested clarification that 
consolidation •.vithin a unit included 
nor:nal earthmoving and grading 
opera lions. 

1. Actions constituting land disposal. 
EPA disagrees with commenters who 
considered EPA's interpretation of the 
definition of "land disposal" under 
RCRA section 3004(k) to be too narrow. 
These commenters argued that any 
movement of waste should be 
considered "placement" of waste. and 
thus "land disposal" under RCRA 
section 3G04tk1. 

The definl'tl~n of "land disposal" is 
central to cL·t·~~!nining whether the 
RCRA LDRs are appiicable to a 
hazardous waste which is being 
managed as part of a CERCLA response 
action. or RCRA closure or corrective 
action. The term "land disposal" is 
defined under RCRA section 3004(k) as 
including, but not limited to. "any 
placement of such hazardous waste in a 
landfill. surface impoundment, waste 
pile, injection well, land treatment 
facility. salt dome formation. salt bed 
formation. or underground mine or 
cave." The terms "landfill". "surface 
impoundment," and the others. refer to 
specific types of units defined under 
RCRA regulations. Thus, Congress 
generally defined the scope of the LDR 
program as the placement of hazardous 
waste in a land disposal unit. as those 
units are defined under RCRA 
regulations. 

EPA has consistently interpreted the 
phrase "placement • • • in" one of 
these land disposal units to mean the 
placement of hazardous wastes into o:1e 
of these units. not the movement of 
waste within a unit. See e.g .. 51 FR 40577 
(Nov. 7, 1986) and 54 FR 4156~7 
(October 10, 1989)(suppiemental 
proposal of possible alternative 
interpretations of "land disposal"). EPA 
believes that its interpretation that the 
"placement • • • in" language refers to 
a transfer of waste into a unit (rather 
than simply any movement of waste) is 
not only consistent with a 
straightforward reading of section 
3004(k), but also with the Corw-essior.al 
purpose behind the LDRs. The central 
concern of Congress in establishing the 
LDR program was to reduce or eliminate 
the practice of disposing of untreated 
hazardous waste at RCRA hazardous 
waste facilities. The primary aim of 
Congress was prospective rather than 

directed at already-disposed waste 
wltb.in a lc.nd disposal unit. See 51 FR 
-!0377 (:'\ov. 7. 1986). ~.!oreo\-er. 
inte:preting section 3004(k) to reql:i:-e 
application of the LORs to anv 
movement of waste could be difficult to 
implement and could interfere with 
necessary operations at an operating 
RCRA facilitv. For instance. when 
hazardous w~ste is disposed of in a land 
disposal unit at an operating RCRA 
facility. there may well be some 
"movement" of the waste alreadv in the 
unit. Cnder the commenters' app~cach. 
such movement without pretreatment of 
the moved waste could be in violation of 
the LDRs. Thus. under the commenters· 
interpretation. virtua!ly no operational 
activities could occur at anv RCRA land 
disposal unit containing ha~ardous 
waste without pretreatment of arry 
waste disturbed by the operation: 
clearly an infeasible approar;h. 

EFA also believes that this 
interpretation of section 300-l(k) is 
supported by the legislative history for 
this provision (see 129 Cong. Rec. H8139 
(Oct. 6. 1933)(statement of Rep. Breaux)j. 
and by the Congressional choice to 
define "land disposal" more narrowlv 
for purposes of application of the LDRs 
than the already-existing term 
"disposal", which has a much broader 
meaning under RCRA. Under RCRA 
section 100-1(3). the term "disposal" is 
very broadly defined and includes any 
"discharge. deposit, injection. dumping. 
spilling. leaking. or placing" of waste 
into or on any land or water. Thus. 
"disposal" (in a statutory. rather than 
the regulatory subtitle C meaning of the 
term) would include virtually any 
movement of waste. whether within a 
unit or across a unit boundarv. In fact. 
the RCRA definition of "disp~sal" has 
been interpreted by numerous courts to 
include passive leaking, where no ac:i\"e 
management is involved (see. e.~ .. C.S. 
v. H'as!e Industries. Inc .. 73-l F . .2-d 139 
(-lth Cir. 19B·-t)}. However. Congress did 
not use the term "disposal" as its trigger 
for the RCRA land disposal restrictions. 
but instead specifically defined the new. 
and more narrow, term "land disposal" 
in section 3004(k). The broader 
"disposal" language continues to be 
applicable to RCRA provisions other 
than those in subtitle C. such as section 
i003. Thus. for the reasons outlined 
above. EPA believes that the existing 
interpretation. that movement of waste 
within a unit does not constitute "land 
disposal" for purposes of application of 
the RCRA LORs. is reasonable. 

With respect to the commenter who 
asked whether normal earthmoving and 
grading operations within a land 
disposal unit constitute "placement into 
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the unit"', under EPA's interpretation of 
RCR.\ section 300-l(k). such activitv 
wou!d not be "placement i:;.to the ur:if' 
and thus the RCRA LDRs and other 
subtitle C disposal requirements would 
not be applicable (nor would the 
requirement to obtain a permit under 
RCR.A.. or rr:inirr.u:n tech:wlo3y 
require::1ents !:1 RCRA sectio:-1 300-!(o) 
apply). 

Given this inte~~;-etation of section 
3GO-!(k). EP.\ docs. not believe that it is 
necessary to invoke ARAR waivers of 
LDRs for am: movement of waste within 
a unit. whicS was the alternative 
suggested by the commenters. Nor does 
EPA believe that the widespread use of 
sue~ waivers would be practical or 
d.;sirable. 54 FR -!1568--{)9 (October 10. 
1989). 

EPA also does not fully agree with the 
com:nenters \':ho argued that the RCRA 
concept of "unit" does not apply to 
CERCLA site". T:1e commenters who 

.criticized the application of the RCRA 
"unit" to the CEH.CLA area of 
contamination for purposes of section 
3f'J04(k) belie1,;ed it to be either too 
broad. allowing large areas to escape 
the LDRs. or too narrow, not allowing 
entire CERCLA sites to be considered a 
s;ngle "unit". In contrast to hazardous 
waste management units at a RCRA 
bcility. CERCLA sites often do not 
involve discrete waste management 
~:nits. but rather involve land areas on 
or in which there can be widespread 
areas of generally dispersed 
contamination. Thus. determining the 
Lvundaries of the RCRA land disposal 
"unit," for which section 300-l(k) would 
require application of the LORs at these 
si :es. is not always self-evident. 

EPA generally equates the CERCLA 
area of contamination with a single 
RCRA land-based unit. usually a 
landfill. 54 FR 41444 {December 21. 
1~88). The reason for this is that the 
F-CRA regulatory definition of "landfill" 
is generally defined to mean a land 
disposal unit which does not meet the 
definition of any other land disposal 
unit. and thus is a general "catchall" 
regulatory definition for land disposal 
units. As a result. a RCRA "landfill" 
could include a non-discrete land area 
on or in which there is generally 
dispersed contamination. Thus. EPA 
believes that it is appropriate generally 
to consider CERCLA areas of 
contamination as a single RCRA land­
based unit, or "landfill". However, since 
the definition of "landfill" would not 
include discrete, widely separated areas 
of contamination. the RCRA "unit" 
would not always encompass an entire 
CERCLA site. 

Waste consolidation from different 
units or AOCs at a CERCLA site are 

subject to any applicable RCR.-\ 
requirements regardless of the \·olume of 
the\~ aste or th3 purpose of the 
consolidation. Thus. EPA disagrees with 
those commenters :hat asserted that 
smaH volumes of hazardous waste at a 
CERCLA site can be consolidated 
anywhere on-site for stora;e or 
t;eat:nent purposes without 
consideration of any applicable RCR.-\ 
requirements. Such requirements :nay, 
howen!r, be subject to AR.-\R waivers in 
appropriate circumstances. 

The remaining co:!lment:; received 
with respect to EPA's interpretation of 
section 3004(k) discussed the 
achievability of LDR cleanup le•:c!s. 
questioned the appropriateness of 
applying the LDRs to remedid actions. 
and requested more flexibility regarding 
the LDRs. These comments were the 
basis for EPA's supplemental notice and 
proposed reinterpretation of section 
3004(k). which is discussed below. 

In light of the numerous comments 
received on the interpretation of "land 
disposal" in RCRA section 300-!(k). as it 
relates to removal. treatment. and 
redeposition of hazardous wastes 
);enerated by CERCLA and RCRA 
remedial and other activities. and in 
view of the important policy decisions 
t!Jat RCRA LDRs pose for the CERCLA 
and RCRA programs. EPA decided to 
separately and more fully discuss the 
issue. tb.e interpretation outlined in the 
proposed NCP, and possible alternative 
interpretations of "land disposal". In a 
supplemental notice to the proposed 
NCP (54 FR 41566 (Oct. 10. 1989)), EPA 
outlined several technical. policy, and 
legal issues concerning LDR 
applicability to removal. treatment. and 
redeposition of hazardous wastes. and 
requested comment on two alternative 
interpretations of "land disposal". The 
first alternative would allow the 
excavation and replacement of 
previously disposed hazardous wastes 
in the same unit or area of 
contamination: since the same wastes 
would remain in the same unit, this 
activity would not constitute "land 
disposal". Under the second alternative, 
hazardous wastes could be excavated 
and redeposited either within the 
original unit or area of contamination, or 
elsewhere at the site in a new or 
existing unit. These interpretations 
would allow greater flexibility in 
remedial decision-making, in the context 
of both CERCLA actions and RCRA 
corrective actions and closures. 

On November 6 and 7, 1989. EPA held 
a forum on contaminated soil and 
groundwater ("Contaminated Media 
Forum") to provide an opportunity for 
interested groups to further address 
these issues. The Contaminated Media 

Forum was attended by represe:;.~c:: 
froo EPA. stales. environ:ne::::a! g~c 
Congress. and the re;:;ulated com:nl.:~ 
A summary of the concerns raised <: 
suggested solutions anoears in t~e 
public docket for this ·r~lemakin<> o· 

2. Selection of LDR trea:r.:ent 
s:andards. Upon further exarr.ina::c:· 
EPA believes that manv of tr.e DIC'o· 

discussed in the suppl;rilental ;ot:c:·· 
and raised by commenters. resu:t f:~ 
lreatment standards developed pt:rs 
to tl:e RCRA LDR program that are 
generally inappropriate or bfeasib!e 
when applied to contaminated sci] ;:; 
debris. As discussed in the October 
notice. EPA's experience under CER 
has been that treatment of large 
quantities of soil ar.d c!ebris co:-:tair. 
relatively low levels of contaminatic 
t:sing LOR "best demonstrated a·:ai: 
technology" (BOAT) is often 
inappropriate. 54 FR 41567, 41563 
(October 10. 1989). EPA noted that: 

Experience with the CERCL\ progra:n 
shown that many sites will have large 
quantities-in some cases. mar!y thousar: 
of cubic meters-of soils that are 
contaminated with relatively low 
concentrations of hazardous wastes. Theo 
soils often should be treated, but treatme.· 
with the types of technologies that would 
meet the standard of BOAT may yield lit:: 
any environmental benefit over other 
treatment based remedial options. 

54 FR 41568 (October 10. 1989). 
Examples of these and other situatio:­
reflecting EPA's experience concerni: 
the inappropriateness of incinerating 
contaminated soil and debris are 
included in the record for this rule. LJ 
addition, as discussed below, EPA hG 
experienced problems in achieving ti: 
current noncombustion LDRs for 
contaminated soil and debris. Based 
EPA's experience to date and the 
virtually unanimous comments 
supporting this conclusion. EPA has 
determined that, until specific standa 
for soils and debris are developed. 
current BOAT standards are generall 
inappropriate or unachievable for so 
and debris from CERCLA response 
actions and RCRA corrective actions 
and closures. Instead, EPA presumes 
that, because contaminated soil and 
debris is significantly different from 
wastes evaluated in establishing the 
BDAT standards. it cannot be !reate 
accordance with those standards an 
thus qualifies for a treatability varia 
from those standards under 40 CFR 
268.44. 

Accordingly. persons seeking a 
treatability variance from LDR 
treatment standards for contaminatE 
soil and debris do not need to 
demonstrate on a case-by-case basi 
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LiJ;:~t BOAT standards for prohibited 
hazardous wastes are inappropriate or 
not achievable. As an alternative. 

.. persons seeking a treatability variance 
for soii and debris may meet the 

.:: appro~riate levels or percentage 
"'!. reductions in the currently available 
' guidance (Superfund LOR Guidance 

:6.'\. "Obtaining a Soil and Debris 
Treatability Variance for Remedial 
Actions", EPA OSWER Directive 9347.3-
ooFS. July 1989). In the context of 
Superfund Records of Decision (ROD). 
tl:is means that EPA will generally 
include such a variance in the proposed 

... plan and ROD when treatment of 
:.. contaminated soil and debris is an 

element of the remedial action. Further, 
I.e EPA intends to issue guidance 

supplementing the Superfund Guidance 
=6A to expedite the processing of such 
treatability variances in conjunction 
with established remedy selection 
procedures. 

Treatment standards for prohibited 
hazardous wastes are based on 
performance achievable by application 
of BOAT. 51 FRat 40578 (Nov. 7, 1986). 
BOAT. however, is not a technology­
forcing program. nor does it always 
require the lowest possible levels of 
waste treatment achievable with any 
technology. See 130 Cong. Rec. S9178 
(July 25, 1984) (Statement of Sen. 
Chaffee introducing the amendment that 
became RCRA section 3004(m)). Rather. 
what Congress contemplated is a 
scheme whereby hazardous wastes are 
to be treated using the technology (or 
technologies) generally considered to be 
suitable for the waste and that 
substantially diminish the toxicity of the 
waste or substantially reduce the 
likelihood of migration. Id.; see also H. 
Rep. No. 198, 98th Cong. 1st Sess. 33; S. 
Rep. No. 284. 98th Cong. 1st Sess. 16-17. 

EPA's rules developing treatment 
standards likewise recognize that the 
treatment standards be based on 

·- appropriate technologies even if more 
stringent treatment methods are 
technically feasible. 51 FR at 40588-592 
(Nov. 7, 1986). For example, EPA has 
generally based treatment standards for 
organic contaminants in wastewaters 
(normally defined as aqueous materials 
containing less than 1% total organic 
compound (TOC) and total suspended 
solids (TSS)) on technologies other than 
incineration (or other combustion), even 
though such organics could be treated to 
lower levels if the wastewaters were 
incinerated. This is because incineration 
(or other combustion) is not normally an 
appropriate technology for wastewaters, 
notwithst.anding its capability of 
performing to lower levels than 
conventional wastewater treatment. 

More generally. EPA's ruies on 
treatability variances recognize that 
prohibited wastes be treated by 
appropriate technologies. The rules thus 
state that a petitioner may request a 
treatability variance "where the 
treatment technology is not appropriate 
to the waste". 40 CFR 268.44(a). 

Similariy. treatability variances are 
warranted where the applicable 
numerical treatment standard for the 
waste cannot be achieved. 40 CFR 
268.44(a). For this reason. EPA has found 
that current BOAT standards based on 
noncombustion technology also warrant 
a treatability variance for soil and 
debris. The complex matrices often 
present in soil and debris may reduce 
the effectiveness of stabilization and 
other noncombustion technologies in 
treating these wastes. For example. the 
presence of oil and grease or sulfites in 
the mixture may substantially interfere 
with the stabilization process. More 
generally, stabilization is a complex 
treatment process and its application to 
unique soil and debris mixtures is not 
yet well understood. EPA's development · 
of alternative treatment levels in the 
Superfund Guidance #6A noted above 
was based on available data for soil and 
debris mixtures and thus is more 
tailored with respect to achievability 
than the existing BOAT standards for 
these waste mixtures. The difference 
between these levels and the existing 
BOAT standards for these wastes 
demonstrates the feasibility of achieving 
the current BOAT standards for soil and 
debris. These alternative numbers thus 
support EPA's presumption that the 
BOAT standards are generally 
inappropriate or not achievable for soil 
and debris. 

This presumption is supported by the 
commenters on the December, 1988 and 
October, 1989 proposals. EPA received 
numerous comments from a wide range 
of commenters discussing the 
inappropriateness or infeasibility of 
applying BOAT standards to 
contaminated soil and debris. The 
principal reason given for the 
inappropriateness of the current BOAT 
standards was the complexity of soil 
and debris mixtures and the interference 
with treatability caused by unique 
matrices of contaminants in the soil and 
debris. Moreover, commenters noted 
that wastestream-derived BOATs have 
not been fully demonstrated for many 
contaminated soils and debris and that 
the presence of trace quantities of one 
waste in soil and debris may 
inappropriately require use of a 
treatment method that would not 
otherwise be applicable to the other 
wastes present. These comments were 

further suooorted bv comments mace at 
the Conta~inated ~1edia Forum. 

The Agency's experience a !so 
supports this conclusion of general 
inappropriateness or infeasibility of 
co.:r~ent BOAT standards for soil anci 
c!eoris. For example, as indicated abne. 
EPA has developed alternative 
treat:nent levels for soil and debris :r: 
the Superfund =6A guidance which ar~ 
based on the application of the spec:fir. 
treatment technologies to soil and 
debris. rather than industrial process 
wastes. Thus, these alternative levels 
which are better tailored to the 
treatability of the complex soil and 
debris mixtures found at Superfund 
sites. reflect Agency experience 
concerning the inappropriateness or 
infeasibilitv of current BOAT for soil 
and debris: 

EPA has long indicated its intention to 
develop separate treatment standards 
for contaminated soil and debris 
(without regard, incidentally, to the 
origin of such waste, so that the 
treatment standards would apply 
whether the soil and debris is generated 
from a CERCLA action or some other 
activity). 51 FR 40577 (Nov. 7, 1986). 
Although the Agency has already 
expended considerable effort on such 
standards, it has not been able to 
propose or promulgate regulations 
because of the more pressing need to 
implement the rest of the land disposal 
prohibition statutory provisions before 
the various statutory deadlines. See 
RCRA sections 3004 (d), (e), and (g). EPA 
does not expect that the same level of 
treatment performance will be required 
for soil and debris as for industrial 
process wastes. 

In the interim period until EPA 
promulgates these treatment standards, 
contaminated soil and debris are subject 
to the same treatment standards as the 
prohibited hazardous wastes that they 
contain, unless a variance is appropriate 
and is approved according to 40 CFR 
268.44. 53 FRat 31146-149 (Aug. 17, 1988) 
and Chemical Waste Management v. 
EPA, 869 F.2d 1526. 1535-46, 1538-40 
(D.C. Cir. 1989). Where standards for the 
underlying waste are based on the 
performance of incineration, EPA has 
granted national capacity variances for 
the contaminated soils and debris 
because there is insufficient national 
capacity to treat these wastes. 40 CFR 
268.30(c}, 268.31(a)(1), 268.32(d)(1}, 
268.33(b), and 268.34(d). Where BOAT 
treatment standards are in effect, it is 
possible to petition for a treatability 
variance based on the inappropriateness 
of the BOAT standards to treat the 
contaminated soil and debris. 40 CFR 
268.44(a). As discussed earlier, EPA 

-
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beiieves that it is unnecessary for 
oetitione:s (or the lead Agency in 
C£RCL\ response actions] to make site­
specific demGnstra lions that BDA T 
standards are inappropriate for 
contaminated soil and debris. The 
numerous comments and Agency 
experience supporting a presumption 
that the BOAT standards are 
ir:appropriate or not achievable is 
c!earlv warranted at this time because 
the criteria in 40 CFR 268.4-l for 
treatability variances are generally met 
for soil and debris. As a result, under 
EPA's established treatability var;ance 
procedures (40 CFR 268.44), variance 
applications for contaminated soil and 
debris do not need to demonstrate that 
the physical and chemical properties 
differ significantly from wastes 
analyzed in developing the treatment 
standard and that, therefore, the waste 
cannot be treated to specified levels or 
by specified methods. Petitions need 
only iocus on justifying the proposed . 
alternative levels of performance. using 
existing interim guidance containing 
suggested treatment levels for soil and 
debris (Superfund LDR Guidance *5A, 
"Obtaining a Soil and Debris 
Treatability Variance for Remedial 
Actions", EPA OSWER Directive 9347.3-
06FS, July 1989) as a benchmark. 

Although the presumption is that 
BDAT standards are not appropriate for 
soil and debris, there may be special 
circumstances where EPA determines 
that the existing BDAT standards are 
appropriate for contaminated soils and 
debris at a particular site, such as where 
high levels of combustible organics in 
soil are present. In these circumstances, 
the Agency would make a determination 
that treatment to the BOAT standards 
was appropriate and would require such 
treatment. 

EPA regulations provide that 
treatability variances may be issued on 
a site-specific basis. 40 CFR 268.44(h}. 22 

22 In light of today"s determination. the 
application of this rule requires clarification in two 
resp~cts. First. although EPA is today establishing a 
general presumption that BOAT standards are 
inappropriate or not achievable for treating soil and 
debris. the Agency does not believe that this 
presumption trigge~ the rulemaking variance 
procedures in 40 CFR 268.44[a). Even with the 
presumption. treatment levels will be determined on 
a case-by-case basis. and commente~ may submit 
information contending that the presumption is not 
applicable in a particular case. Thus. it is EPA's 
view that the site-specific. non-rulemakiog 
procedures in 40 CFR 268 . .W[h) are entirely 
11ppropriate. See 53 FR 311~31200 (A~gust 17. 
1538). 

Second. EPA does not interpret its site specific 
variance procedures u invariably requiring 
applicants to demonstrate that they cannot meet 
applicable treatment levels or methods. The fil"llt 
sentence of 40 CFR 268.44(h) makes it clear that an 
applicant may make one of two demonstrations to 
q•·alify for a variance: he may show either that he 

Thus, they :nay be approved 
sir:mltaneously with the issuance of a 
RCRA permit. the approval of a RCR.\ 
closure plan, or the selection of a 
remedy in a CERCL'\ response action in 
the ROD. In the case of an on-site 
CERClA response action. the 
procedural requirements of the variance 
precess do not apply. See CERCLA 
sections 121(c)(1) and 121(d)(2). The 
variance decision will be made as part 
of EPA's remedy selection process, 
during which data justifying alternative 
treatment levels will be included in the 
administrative record files, and public 
participation opportl:nities and Agency 
response to comment will be afforded as 
appropriate under this rule. 

In EPA's view. the Agency·s 
determination that the BOAT standards 
are generally inappropriate for 
contaminated soil and debris addresses 
many of the practical concerns raised by 
commenters in the supplemental notice 
on the Agency's interpretation of the 
term "land disposal". For this reason, 
and because EPA has had insufficient 
time to review and evaluate the many 
lengthy and complex issues raised by 
commenters on the supplemental notice, 
EPA is deferring any final decision to 
modify that interpretation. (EPA will 
respond to comments on the alternatives 
in the supplemental notice when the 
Agency makes a final decision on the 
proposed reinterpretation of land 
disposal.) Until a final decision is made, 
the interpretation announced in the 
preamble to the proposed NCP and 
discussed in section 1 above will remain 
in effect. 

Final rule: There is no rule language 
on this issue. 

Name: Determination of whether a 
waste is a hazardous waste. 

Proposed rule: The preamble to the 
proposed rule discussed how to 
determine whether hazardous waste 
regulated under RCRA Subtitle C was 
present at a site (53 FR 51444). 

Response to comments: Some 
commenters raised questions about 
EPA's discussion about determining 
whether a waste exhibits a hazardous 
characteristic. One argued that EPA 
cannot assume a waste is not a 
characteristic waste in the absence of 
testing and should therefore adopt a 
liberal and inclusive approach to 

cannot meet a treatment standard. or tbat a 
treatment method (or the method underlying the 
standard ia inappropriate for his waste. The final 
sentence of I 268.44[h). identif}ing the showing an 
applicant must include in bia variance application. 
on its terms applies only to applications submitted 
under the first criterion. EPA's presumption. 
however. applies to aoil and debris regardless of 
which of the two types of variances apply. 

dete~mining whether RCRA applies to 
3void expensive and time-cor.sumi~~ 
testing. Another commenter asked for 
clarification on who was responsible: 
applying "'process knowledge'" to 
determine whet:1er a waste was a 
hazardous waste in the absence of 
testi~g. The comme::!er asserted that. 
under RCRA. EPA exercises 
prosecutoria! discretion if a ;:;enerator. 
acting in good faith. decit.!es in::crrect!·. 
that his waste is not hazardous. EP.-\ 
notes that when it determines that the~ 
is a violation there will normally be 
some kind of enforcement action take:: 
the level and type of prosecutorial 
response will depend on a number oi 
factors, for example. the size of the 
comp:my, the significance of the 
violation. the intent, etc. 

Under RCRA rales, a generator is no'. 
required to test, but may use knowledg· 
of the waste and its constituents to 
judge whether the waste exhibits a 
characteristic. (See 40 CFR 262.11( c).) 
EPA believes this should also apply if 
the lead agency or PRP at a CERCLA 
site is the "generator." EPA wants to 
make clear. however, that a decision 
that a waste is not characteristic in the 
absence of testing may net be arbitrary. 
but must be based on site-specific 
information and data collected on the 
constituents and their concentrations 
during investigations of the site. Based 
on site data, it will be very clear in soml 
cases that a waste cannot be 
characteristic; for example, if a waste 
does not contain a constituent regulated 
as EP toxic, a decision that the waste 
does not exhibit this characteristic can 
reliably be made without testing for EP 
toxicity. EPA does not expect to 
undertake testing when it can otherwise 
be determined with reasonable certain!] 
whether or not the waste will exhibit a 
characteristic. 

In response to the second concern, th< 
determination whether a waste is a 
hazardous waste may be made by EPA. 
the state, or a PRP, depending on the 
nature of the action. EPA will take any 
necessary or appropriate action if 
decisions about the hazardous nature of 
the waste are in error or are made 
without proper basis. 

Several commenters discussed the 
question of whether RCRA requirement: 
can be applicable to RCRA hazardous 
waste disposed of before the RCRA 
requirements went into effect in 1980. 
One commenter argued that they could 
not be, unless the waste exhibited a 
characteristic at the time of the CERCL 
action. However, as one conunenter 
noted. EPA has consistently maintained 
in enforcement actions that RCRA-· 
requirements apply to any waste 
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matedals disposed of prior to 1980 when 
those rna te~ials are managed or 
disposed of today. EPA agrees with this 
latter comment and believes that this 
policy applies to CERCLA actions as 
well. This was also upheld in a recent 
DC Court of Appeals decision. Chemical 
!Vaste Management v. EPA. 869 F.Zd 
15:::5 (DC Cir. 1989). RCRA requirements 
can apply when the CERCLA action 
constitutes treatment, storage or 
disposal of RCRA hazardous waste. 
Note that RCRA requirements may also 
be relevant and appropriate to pre-1980 
waste. 

One commenter suggested that EPA 
allow consolidation. for purposes of 
storage or treatment. of small volumes 
of wastes without triggering RCRA 
standards. In response, while EPA 
appreciates the concerns with meeting 
substantive storage and treatment 
requirements for small amounts of 
waste, EPA believes that waste should 
be managed according to standards 
when L1ose standards are ARARs 
unless a waiver (such as for interim 
measures) can be justified. It should be 
noted that RCRA may not be applicable 
for small quantity generators, as defined 
under RCR.'\; however, a determination 
would still have to be made about 
whether any RCRA requirements would 
be relevant and appropriate to small 
quantities. 

Final role: There is no rule language 
on this issue. 

Name: When RCRA requirements are 
relevant and appropriate to CERCLA 
actions. 

Proposed role: The preamble to 
proposed § 300.400(g)(2J(i), identification 
of applicable or relevant and 
appropriate requirements, criteria for 
relevant and appropriate. stated that 
RCRA requirements may be relevant 
and appropriate when a waste is simiiar 
in composition to a RCRA listed waste 
(53 FR 51446). 

Response to comments: 1. RCRA 
requirements as relevant and 
appropriate for wastes similar to RCRA 
hazardous waste. Several commentcrs 
expressed concern that RCRA 
requirements may be potentially 
relevant and appropriate for waste that 
is not a RCRA hazardous waste. but is 
similar to a RCRA hazardous waste. 
Commenters argued that virtually any 
waste or CERCLA substance is similar 
to a RCRA hazardous waste in some 
way, either in chemical composition. in 
toxicity. in mobility, or in persistence. 
and were concerned that this policy 
represented an enormous expansion of 
the RCRA program. 

EPA believes that RCRA requirements 
can poten~ially.be relevant and 

appropriate to wastes other than those 
that are known to be hazardous waste. 
For exampie. some information or 
records must be a\·ailable that identifv 
the source of the waste in order to • 
determine that the waste is a listed 
hazardous waste. As a result, two 
separate wastes could be identical in 
composition. but only one identified as a 
RCRA hazardous waste because 
manifests are available that identify it 
as a listed waste. RCRA requirements 
would be applicable for the manifested 
waste. but not for the other. even though 
the two wastes are physically the same. 
EPA believes that RCRA requirements 
can be potentially relevant and 
appropriate when the waste cannot be 
definitively identified as a listed 
hazardous waste. 

EPA wants to emphasize. however. 
that a number of the factors identified in 
§ 300.400(g)(2J should be considered in 
determining whether a RCRA 
requirement is relevant and appropriate. 
The similarity of the waste to RCRA 
hazardous waste or the presence of a 
RCRA constituent alone does not create 
a presumption that a RCRA requirement 
will be relevant and appropriate. Nor is 
it always necessary or useful to conduct 
an in-depth, constituent-by-constituent 
comparison of a CERCLA waste with 
RCRA hazardous wastes, because most 
RCRA requirements are the same 
regardless of the specific composition of 
the hazardous waste. Indeed, the statute 
requires attainment of those 
requirements that are relevant and 
appropriate under the circumstances of 
the release. Thus, the decision about 
whether a RCRA requirement is relevant 
and appropriate is based on 
consideration of a variety of factors. 
including the nature of the waste and its 
hazardous properties. other site 
characteristics, and the nature of the 
requirement itself. 

EPA anticipates that it will often find 
some RCRA requirements to be relevant 
and appropriate at a site and others not, 
even for the same waste. This is 
because certain waste characteristics 
shared with RCRA hazardous wastes 
may be more important than others 
when evaluating whether a given 
requirement is relevant and appropriate. 
For example. the mobility of the waste, 
among other factors. may be a key 
concern in evaluating whether the 
RCRA requirement that the cap used in 
closing a landfill be less permeable than 
the bottom liner (40 CFR 264.310(a)(5)) is 
relevant and appropriate. Other 
properties of the waste might be more 
important in evaluating the relevance 
and appropriateness of other RCRA 
rP.q uirements. 

2. RCR.:-1. reauireme.'7.ts as reJe~·cn: c."":.d 
coc:·coriate rOr m.inir.rz tvastes. Se\·e!:'J.l 
co~r;;enters. asked EP.-\ to state in the 
NCP or its preamble that RCR.-\ subtttle 
C requirements will not be reieva:1t and 
appropriate to mining wastes. They 
noted that. recognizing the unique 
characteristics of mining wastes. 
Cong~ess exerr.pted certai:1 minir.g 
wastes from regulation as hazardous 
wastes under RCRA until EPA 
completed studies on these wastes to 
determine specifically whether such 
regulation was appropriate. On July 3. 
1986. EPA published its determination 
for beneficiation and extraction wastes 
which found that regulation under 
subtitle C was not warranted for these 
wastes. because EPA believes such 
requirements." • • • if universally 
applied. would be either unnecessary to 
protect human health and the 
environment. technicallv infeasible. or 
economically impracticable to 
implement." (51 FR 24496.) The 
commenters argue, therefore, that 
subtitle C requirements. which are not 
legally applicable to these mining 
wastes. also cannot be relevant and 
appropriate. since EPA has formally 
made the determination that these 
requirements are not appropriate for 
such wastes. 

The commenters emphasized that 
mining waste sites differ in a number of 
ways from industrial wastes sites. They 
argue that mining wastes are of 
enormous volume and generally of lower 
toxicity. that the sites typically cover 
extremely large areas and may present 
less hazard because they tend to be in 
drier climates, reducing leaching 
potential. or contain constituents that 
are less mobile. For these reasons. 
wl:ich formed the basis of EPA's 
decision under RCRA, RCRA 
requirements would not be relevant and 
appropriate for mining sites remecii2:eci 
u:1der CERCL-\. Comme:1ters requested 
that EPA give guidance specifica.lly i:1 
the ;..;cp to ensure consistent desisior:s 
on ARARs at mining sites. 

EPA agrees that RCRA requirements 
for hazardous waste will not be 
applicable to those mining wastes 
excluded from regulation by the statute. 
(Note, however. that EPA has recently 
removed certain mineral processing 
wastes from the mining waste exclusion. 
making them subject to S!Jbtitle C. 54 FR 
36592. September 1, 1989; 55 FR 23~2. 
January 23, 1990. EPA has also 
promulgated regulations listing certain 
wastes from mineral processing 
operations as hazardous, 53 FR 35412. 
September 13, 1988.] In addition, EPA 
agrees that RCRA subtitle C 
requirements will generally not be 
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relevant and appropriate for those 
mining wastes for which EPA has 
specifically determined that such 
regulation is not warranted. The reason 
is that the factors that caused EPA not 
to regulate these wastes as hazardous 
include many of ll1e same factors that 
EPA considers in judging whether a 
requirement is relevant and appropriate 
at a particular site. 

However. EPA does not agree that 
RCRA requirements for hazardous 
waste can never be relevant and 
appropriate for CERCLA remediation of 
mining sites. In its determination for 
beneficiation and extraction wastes, 
EPA found that. "if universally applied," 
subtitle C requirements would not be 
appropriate for mining wastes. (51 FR 
24500.) However. a decision about 
whether a requirement is relevant and 
appropriate is made on a case-by-case 
basis, based on the specific 
characteristics of the site and the 
release. There may be some sites where 
the site circumstances differ 
significantly from those which caused 
EPA to decide that subtitle C regulation 
is not warranted and where certain 
requirements are appropriate and well­
suited to the site or portions of the site. 
In such a situation, some RCRA 
requirements may be relevant and 
appropriate. 

EPA is developing regulations under 
subtitle D of RCRA designed specifically 
for miriing wastes that will not be 
regulated as hazardous waste. When 
promulgated, these regulations are likely 
to be either applicable or relevant and 
appropriate for remediation of mining 
sites. 

Another commenter stated that EPA 
needs to develop a long-term initiative 
to simplify the use of RCRA ARARs. 
EPA recognizes that the interaction 
between the two laws can be very 
complicated and continues to work to 
resolve and give guidance on issues 
involving CE.~CLA compliance with 
RCRA laws. 

Final rule: There is no rule language 
on this issue. 

Name: Examples of potential federal 
and state ARARs and TBCs. 

Potential ARARs and TBCs include, 
but are not limited to, the following; 

1. Federal requirements which may be 
potential applicable or relevant and 
appropriate requirements. i. EPA's 
Office of Solid Waste administers, inter 
alia, the Resource Conservation and 
Recovery Act of 1976. as amended. ( 42 
U.S.C. 6901). Potentially applicable or 
relevant and appropriate requi;:-ements 
pursuant to that Act are: 

a. Open Dump Criteria-Pursuant to 
RCRA subtitle 0 criteria for 

classification of solid waste disposal 
facilities ( 40 CFR part 257). 

Note: Only relevant to nonhazardous 
wastes. 

b. RCRA subtitle C requirements 
governing standards for owners and 
operators of hazardous waste treatment, 
storage, and disposal facilities: (40 CFR 
part 264. for permitted facilities, and 40 
CFR part 265, for interim status 
facilities): 

(1) Ground-Water Protection and 
Monitoring (40 CFR 264.~264.109). 

(2) Closure and Post Closure (40 CFR 
264.110-264.120). 

(3) Containers (40 CFR 264.170-
264.178). 

(4) Tanks (40 CFR 264.190-264.199). 
(5) Surface Impoundments (40 CFR 

264.220-264.249). 
(6) Waste Piles (40 CFR 264.250-

264.269). 
(7) Land Treatment (40 CFR 264.270-

264.299). 
(8) Landfills (40 CFR 264.300-264.339). 
(9) Incinerators (40 CFR 264.340-

264.999). 
(10) Land Disposal Restrictions (40 

CFR 268.1-268.50). 
(11) Dioxin-containing wastes (50 FR 

1978). 
(12) Standards of performance for 

storage vessels for petroleum liquids (40 
CFR part 60, subparts K and K(a)). 

(13) Codification rule for 1984 RCRA 
amendments (50 FR 28702. July 15, 1985; 
52 FR 45788, December 1. 1987). 

ii. EPA's Office of Water administers 
several potentially applicable or 
relevant and appropriate statutes and 
regulations issued thereunder: 

a. Section 14.2 of the Public Health 
Service Act as amended by the Safe 
Drinking Water Act, as amended, ( 42 
u.s.c. 300(f1). 

(1) Maximum Contaminant Levels (for 
all sources of drinking water exposare). 
(40 CFR 141.11-141.16). 

(2) Maximum Contaminant Level 
Goals (40 CFR 141.50-141.52, 50 FR 
46936). 

(3) Underground Injection Control 
Regulations (40 CFR parts 144, 145, 146, 
14.7). 

b. Clean Water Act, as amended. (33 
u.s.c. 1251). 

(1} Requirements established pursuant 
to sections 301, 302,303 (including state 
water quality standards}, 304, 306. 307, 
(including federal pretreatment 
requirements for discharge into a 
publicly owned treatment works). 308, 
402. 403 and 404 of the Clean Water Act. 
(33 CFR parts 3~30, 40 CFR parts 122. 
123, 125. 131, 230. 231, 233, 400-469). 

(2) Available federal water quality 
criteria documents are listed at 45 FR 
79318, November 28, 1980; 49 FR 5831, 

February 15. 19M: 50 FR 307M. July 23. 
1985: 51 FR B012. ~larch 7, 1985: 51 FR 
22978. June 28. 1966: 51 FR 43665, 
December 3. 1986: 52 FR 6213, March 2. 
1987; 53 FR 177, January 5. 1988: 53 FR 
19028, May 26, 1988: 53 FR 33177, Augo~ 
30, 1988; 54 FR 19227, May 4, 1989. 

(3) Clean Water Act section 404(b}(1 ~ 
Guidelines for Specification of Dispos~. 
Sites for Dredged or Fill Ma !erial ( 40 
CFR part 230). 

(4} Procedures for Denial or 
Restriction of Disposal Sites for Dredg~ 
Material (Clean Water Act section 
404(c) Procedures. 33 CFR parts 320-331: 
40 CFR part 231). 

c. Marine Protection. Research, and 
Sanctuaries Act (33 U.S.C. 1401). (1) 
Incineration at sea requirements (40 
CFR parts 220-225. 227-2.29. See also 40 
CFR 125.120-125.124}. 

iii. EPA's Office of Pesticides and 
Toxic Substances administers the Tcndr 
Substances Control Act (15 U.S.C. 2601' 
Potentially applicable or relevant and · 
appropriate requirements pursuant to 
that Act are: 

PCB requirements generally: 40 CFR part 
761; Manufacturing, Processing. Distribution 
in Commerce. and Use of PCBs and PCB 
Items (4o CFR 761 . .20-761.30): Markings of 
PCBs and PCB Items (40 CFR 761.40-761.45); 
Storage and Disposal (40 CFR 761.60-761.79) 
Records and Reports (40 CFR 761.1~761.16 
761.187 and 761.193}. See also 40 CFR 129.10! 
750. 

iv. EPA's Office of External Affairs 
administers potentially applicable or 
relevant and appropriate requirements 
regarding requirements for floodplains 
and wetlands (40 CFR part 6, Appendb 
A). 

v. EPA's Office of Air and Radiation 
administers several potentially 
applicabie or relevant and appropriate 
statutes and regulations issued 
thereunder: 

a. The Uranium ~WI Tailings 
Radiation Control Act of 1978 (42 U.S.( 
2022} and Health and Environmental . 
Protection Standards for Uranium and 
Thorium Mill Tailings (40 CFR part 192 

b. Clean Air Act (42 U.S.C. 7401). {1) 
National Primary and Secondary 
Ambient Air Quality Standards (40 CF 
part 50). 

(2} Standards for Protection Against 
Radiation (10 CFR part 20]. See also 1( 

CFR parts 10, 40, 60, 61, 72, 960, 961. 
(3) National Emission Standards for 

Hazardous Air Pollutants (40 CFR par· 
61). See also 40 CFR 427.110-427.116, 
763. 

(4) New source performance 
standards (40 CFR part 60). 

vi. Other Federal Requirements: 
a. National Historic Preservation A1 

(16 U.S.C. 470]. Compliance with NHP 
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.j p~suant to 7 CF~ ~R~t 650. 
!:ic:l of Archaeoio<Jico..d Re~ot•rces: 

Regulations-Depa~+rr.er.t of 
a (32 CFR part 2~9). Depart.7!er!t 

L"1terior (-13 CFR -pan:-). 
DOT P.ules for the Trans;:wrtation 

rdous .Materials. 4.9 CFR parts 
1:'1. 172. 
r::e f.:JilO\Ving :-e~ui:c::-;:en~s J?e also 

•!~:JleiJ~c"'.' y ARAR: 
dar.gered Spec!es Act of 1973 (16 

1:31). Generally. 50 CFR parts 81. 

Wild and Scenic Ri ..-ers Act (16 
1271). 

Fish and 'Wildlife Coordination Act 
. S.C. 661). 

.: (4) Federal Insecticide. Fungicide. and 
ttoder.!fcide Act (7 U.S.C. 136), 40 CFR 
part 165. 
· [5) \'l.'ildemess Act (16 U.S.C. 1131). 

{6) Coastal Barriers Resou:ces Act (16 
tlS.C. 3501). 

(7) Surface Mir.ir.g Control and 
. Reclamation Act (30 U.S.C. 1::01). 
· (8) Coastal Zone Management Act of 

19i2 (16 U.S.C. H51). Generally, 15 CFR 
. part 9'30 and 15 CFR 923.45 for Air and 

. Water Pollution Control Requirements. 
(9) Magnuson Fishery Conservation 

and ~fanagement Act (16 U.S.C. 1801 et 
seq.). 

(10) Marine Mammal P:-otection Act 
(16 U.S.C. 1361 et seq.). 

2. Examples of porential sra:e ARARs. 
i. State requirements fer disposal and 
lransport of radioactive wastes. 
ii State approval of water suppiy 

system additions or developments. 
iii. State ground-water withdrawal 

approvals. 
iv. Reauirements of authorized 

(subtitle ·c of RCRA] state hazardous 
wasta programs. 

v. Scc:te Implementation Pla.::s (SlP:;) 
a.-:d delegated prograrr.s u~:ier the Cean 
Air ?.ct. 

vi. Approved state l\PDES program 
Ui1Cer the Clean V~later Act. 

vi:. Approved state underground 
injection control (U1C) programs under 
fr.e Safe Drinking Water Act. 

viii. Approved state wellhead -
protection programs. 

ix. State water quality stcndarc!s. 
x. State air taxies regulations. 
3. Other federal criteria. ad~·isor:·es. 

and ruidance, to be considered. i. 
Federal Criteria. Advisories, and 
Procedures. 

a. Health Effects Assessments CW....As) 
and Proposed HE.As ("Health Effects 
Assessment Summary Tables." updated 
quarterly). 

b. Reference Doses (RIDs) ("Health 
Effects Assessment Summary Tables," 
updated quarterly. or "Integrated Risk 
Information System (IRIS)," updated 
rr.onthlyj. 

c. S~ope Facro~-s fer Cl:rci::c~e::s 
("He2.ith E!'fcc~s :\ssess;:;e:.t Surr.mary 
Tables." t.<pcia ted quarterly. or 
.. 1;1tegrared Risk Ir:fc;:r:ntion System 
(!RlS).'' updated monthly). 

d. Pesticide regist:-ations and 
reg~strotion Cata. 

e. Pesticide and food additiYe 
tc!cra~ces and action levels. 

r'\oie: Ge!"rr.2nc porti0ns oi tclernr:r.:cs ar.d 
actio:1 levels muy be perti:1ent and theref:Jre 
are to be considered in cer~ain situations. 

f. PCB Spill Clea:1up Policy (52 FR 
10586. A;ril 2. 1987). 

g. Waste load allocatbn procedures 
(40 CFR pal''s 1Z5. 130) . 

h. hdzral ~ole scu:ce aquifer 
req:.~iremc:Hs !32 FR 6873. March 5. 
1987). 

i. Public health basis for the decision 
to list pollutants as hazardous under 
section 112 of the Clean Air Act. 

j. EPA's Ground-Water Protection 
Strategy. _ 

k. Guidance on Remedial Actions for 
Co:1tarr.inated Ground \'Vater at 
St:perfund Sites (Draft. October 1985) 
establishes criteria for the use of 
background concentrations and ACLs. 

I. Superfu:Jd Public Health Evaluation 
i:\1anual. 

m. TSCA health data. 
n. TSCA chemical advisories. 
o. ATSDR Toxicological Profiles. 
p. Advisories issued by F\'VS and 

NvVFS under the Fish and Wildlife 
Coordination Act. 

q. TSCA Compliance Program Policy 
("TSCA Enforcement Guidance Manual 
Policy Compendium." USEPA. OECM. 
OPTS. March 1965). 

r. Health Advisories. EPA Office of 
Water. 

s. EPA/DOT GuiC.ance ~1anual on 
Hazarcous \Vaste Transportation. 

ii. l!SEPA RCR.:\ G-cidance 
Documents. 

a. Altern<lte Concer.tration Lmits 
(ACL] Guidance (drait). 

b. EPA's RCR...'\ Design Guidelines. 
(1] Surface Impoundments-Uner 

Systems. Final Cover. and Freeboard 
Control. 

(2) Waste Pile Design-Liner Systems. 
(3) Land Treatment Units. 
(-!)Landfill Design-Liner Systems 

and Final Cover. 
c. Permitting Guidance Manuals. 
(1) Permit Applicant's Guidance 

Manual for Hazardous Waste Land 
Treatment, Storage. and Disposal 
Facilities. 

(2) Permit Applicant's Guidance 
Manual for the General Facility 
Standards of 40 CFR 264. 

(3) Permit Writer's Guidance Manual 
for Hazardous Waste Land Treatmenl 
Storage. and Disposal Facilities. 

Rules and P.e~u!ations 8765 

(~1 P~r:nit \\'r:ter's Gc;iC:<:nce \!a::t::J: 
for the Locat:on of Hazardous Was:2 
Lar::.l Sto~age ~nd Disposal Fac:i:ties: 
Phase I. C~iteria for Loc.:Jtion 
Acceptability ar.d Existing Regdations 
for Evaluating Locations. 

(:i) Permit \Vr:ter's Guidance \!:1:-.uJ! 
fJr Subpart F. 

(6) Permit Applicant's Guidance 
Manual for the Ger.eral Facilitv 
Standards. · 

(:=')Waste Analysis Plan Guill:ince 
Manual. 

(3) Pe:-mit Writer's Guidance I-.lc:nu:ll 
for Hazardous Waste Tanks. 

(9) Model Permit Application for 
Existing Incinerators. 

(10) Guidance Manual for EvOJiuatir:g 
Perrrjt Applications for the Cperation ~J 
Hazardous Waste Incinerator Units. 

(11) A Guide for Preparing RCRA 
Permit Applications for Existir.g Stora;;~ 
Facilities. 

(12) Guidance Manual on Closure and 
Post-Closure Interim Status Stancards. 

d. Technical Resource Documents 
(TRDs) . 

(1) RCRA Ground-Water Monitorinl! 
Technical Enforcement Guidance -
Document. 

(2) Evaluating Cover Systems fur Saki 
and Hazardous ·waste. 

(3) Hyd:-ologic Simulation of Solid 
Waste Disposal Sites. 

(41 Landfill and Surface Impoundment 
Performance Evaluation. 

(5) Lining of Water lmpoundmer.t aad 
Disposal Facilities. 

(6) Management of Hazardous Waste 
Leachate. 

(7) Guice to the Disposal of 
Chemically Stabilized ar:d Solidi.fied 
Waste. 

(8) Clost;re of Hazardous Waste 
Surface lmpounciments. 

(9) Hazardous Waste Land Treatrr.en:. 
(10) SoiJ Properties. Classification. 

and Hydraulic Condllcti vity Testing. 
e. Test ~fethocis for E·.-aluatir.g So!id 

Waste. 
(1) Solid Waste Lea::hir:g Proceci:.:re 

Manual. 
(2) Methods for the Prediction of 

Leachate Plume Migration and Mixing. 
(3) Hydrologic Evaluation of Landfill 

Performance (HELP) Model Hydrologic 
Simulation and Solid Waste Disposal 
Sites. 

(4) Procedures for :VIodeling Flow 
Through Clay Liners to Determine 
Required Liner Thickness. 

(5) Test Methods for Evaluating Solid 
Wastes. 

[6) A Method for Determining the 
Compatability of Hazardous Wastes. 

(7) Guidance Manual on Hazardous 
Waste Compatability. 
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iii. l.JSEPA Office of Wcter Guidance 
Sacu!::lents. 

a. Pretreatmer:t Guidance Documents. 
(1) 304(g) Guidance Document on 
Revised Pretreatmen: Guidelines (3 
volumes). 

b. Water Quality Guida!ICe 
Docu:nents. (1) Ecological Evaluation of 
Prooosed Discharge oi Dredged ~laterial 
into Ocean Waters (1977). 

(2) Technical Suppo:t .\lan:.:al: 
\Vaterbody Surve:,·s and As:;essments 
for Conducting Use Attainability 
Analyses (1983). 

(3) Water-Related Environmental Fate 
of 129 Priority Pollutants (197!?). 

(-I) \'later Quality Standards 
Har:titouk (1983). 

(5) Technical Support Document for 
Water Quality-Based Taxies Control. 

(6) Developing Requirements for 
Direct and Indirect Discharges of 
CERCLA Wastewater (1!?8i). 

c. NPDES Guidance Documents. (1) 
i\PDES Best l\fanagement Practices 
Guidance Manual (June 1981). 

(2) Case studies on toxicity reduction 
evaluation (May 1983]. 

d. Ground Water/liiC Guidance 
Documents. (1] Designation of a USDW. 

(Z) Elements of Aquifer lder:tification. 
(3) Defini~ion of major facilities. 
(~)Corrective action requirements. 
(5) Requirements applicable to wells 

injecting into. through, or ;;hove an 
aquifer that has been exempted 
pursuant to 40 CFR 146.1V4(b)(4). 

(6) Guidance for UIC implementation 
on Indian lands. 

e. Clean Water Act Guidar:ce 
Documents. 

f. Guidance for Applicants for State 
Well Head Protecticn Program . 
Assistance Funds under the Safe 
Crinkir:g Water Act (Cf:;ce of Ground­
Water Protection. June 1987). 

iv. USEPA ~:anuals from the Office of 
Research and Development. 

a. EW 846 methods-ldl:Joratc~y 
a:-:alvtic methods. 

b. 'Lab protocols de·;eioped pursuant 
to Clean Water Act section 3G4{h). 

v. Other. 
a. Data Quality Objectives. Volumes I 

and II. 
b. Guidance for Cor:duct!ng Remedial 

Investigations and Feasibility Studies 
Under CERCLA (Draft). 

c. Guidance on Preparing Superfund 
Decision Document: The Proposed Plan 
and Record of Decision (Draft). 

d. Standard Operating Safety Guides. 

Community Relations 

Name: Sections 300.430(c). 300.430(fl 
(Z), (3) and (6}. Community relations 
during RI/FS and selection of remedy. 

Existing rule: Sections 3G0.67(a) and 
(c) reauire the lead agency to develop 

.~nd impl~mer:t a commu:1ity re!atior:s 
p! . .m (CRP) at :--.lPL sites pr;or to 
initialion of field activities. 1:1 the case 
of removal actions or other short-term 
actions, § 3C0.57(b) requires that a 
spokesperson be designated and a CRP 
prepared if the action exceed.; .;5 days. 
Section 300.67(d) states that the lead 
agency must provide the public with not 
less than 21 calendar days to review and 
comment on the feasibility st:.:dy (FS). 
Public meetings should be held d:.:~ing 
the comment period and the lead age:1cy 
may also provide the public with an 
opportunity to comment dt.:ring the 
development of the FS. A document 
summarizing maior issues r~ised by the 
public is required by § 3(;0.67(e). The 
summary must include how th issues 
are addressed. Section 300.67(!) 
indicates that ir:. enforcement actions. 
the CRP and pubiic review of the FS 
may be modified or adjusted at the 
direction of the court. Section 300.67[g) 
s:ates that when responsible parties 
implement site remedies, the lead 
agency shall provide public notice and a 
30-day comment period. In addition. a 
document summarizing the major issues 
raised by the public and how they are 
addressed must be prepared. 

Proposed rule: In the 1986 
amendments to CERCLA. Congress 
added a new section 117 to provide for 
ir.·.-olvement by the pl..iblic in Superfund 
decision-making. The NCP incorpcrates 
these new statutory requirements and 
those in existing policy. as well as 
several additional requirements base::! 
en program experience. 

Proposed § 300.430(c) requires the 
!~ad agency. to ~he extent practicable 
prior to commenci:J.g field work for the 
remedial investigation (RJ}, to conduct 
community interviews, prepare a formal 
CRP. ar:d to establish a local 
inform?.tion repository. Section 
30Q.430(f] rcquir~s that a proposed plan 
be prepared. After preparation of the 
propos~d pian. § :?00.430[£)(2) reql..iires 
the lead agency to publish a notice of 
availability and brief analysis of the 
proposed plan. mak.e the proposed plan 
available in the administrative record. 
provide a public comment period of not 
less than 30 calendar davs on the 
proposed plan and supporting analysis 
and information, including the RI/FS. 
provide an opportunity for a public 
meeting, keep a transcript of the public 
meeting and make it available to the 
public. prepare a written summary of 
significant comments submitted along 
with the lead ag1mcy response, and 
make the summary available with the 
record of decision (ROD). When the 
ROD is signed, § 300.430(£)(5) 
(§ 300.43()(£)(6) in the final rule} requires 
the lead agency to publish a notice of 

Jvail-iliii~y ar.d rT~Jke t;,e ROD 
JV<lllu0ie for pJbHc ir.specLcn pr: 
the start of remedial action. Sec:i• 
300.315(a) requires the lead a<;Jenc­
m<.:ke the a.Jminislr<>tive reccrd fi: 
avaiiable for public ir.speotiun wr. 
Rl begins. 

Cent:.-c! discussio: · CE?..CL\ 
establishes the ea;;h; fra:7-ework i 
community reiations activities d:.~~ 
response actions. Ccnsistent with 
flexibility pro ... ided by CEF.CLA ar 
allow public participation activitil 
be tailored to site-~pecif:c 
circumstance5, the :'>ICP specifies :: 
minimum level of 1·ub!ic involvem~: 
but does not preclude the lead age~ 
from undertaking additional public 
involvement activit:es where 
appropriate. EPA has implementec 
variety of additional pub!:c invoiH 
activities at Superfund sites over tr. 
past nine years that have proven he 
to affected communities in 
understanding and participating in 
response action decision-makir:g. 

Shortly after the completion of tL 
public comment period on the propc 
NCP last year, EPA issued "A 
Management Review of the Supe:f;; 
Program," William K. Reilly, 
Administrator, U.S. Environmental 
Protection Agency. One aspect oft!":· 
study was co!Ilmunity involve:nent. 
stucv includes a series of 
reco~mendetions, some of which 
reinforce existing practices whii2 ot: 
present new ideas. l\lany specific 
recommendations in this re;::ort arc 
consistent with requirements in the i 
rule. Other ideas discussed in the 
management review are highlighted 
today's pre2mble as further example 
good program practice that encoura:: 
public invo!verr::;nt. 

Public participation ar.c invol·.-em• 
is aiso a maior focus of ado!nistrati'. 
record requ{remen~:; uncier sub;Jari I. 
Requirements and recommendations 
subparts E and I on public participa! 
i:-~terrelate to a lc.rge degree. Therefo 
there is some discussion in this sec:ti 
of today·s preamble on the 
administrative record. 

Response to comrr:enls: Many 
comments were received on the 
community relations requirements in 
r-<CP. Some ccmmente~s addressed tl 
organization of community relations 
req11irements in the proposed NCP. C 
commenter supported the reorganiza 
of community relations requirements 
with the actions to which they apply. 
Another commenter stated that the 
requirements should be in a separate 
subpart with subsections correspond 
to the phases of the process. 



...... 

.. 
~ 

Federal Register I Vol. 55. No. 46 I Thursday. ~farcb a 1980 I Rulf!S and Regulations 

'.-:':_'£P:\ disagree:; that community 
if!Jtions should be m a separate . 

'. bparL EPA purposely reorgamzeo the 
.;.~cement of communJly relatJOns 
.. ~emcnts in order to ensure a clearer 
. Jil4 mor~ orderly int~gration _of 
:~~untty relat!Ons mto eacn 
,.,pcopriate phase of the Superfund 
--'~S· 
• Several commenters recommended 
~eased opportunities for public 
participation. while one commenter 

: ~ested that the proposed community 
· ·,dations procedures that exceed those 
:_ . .-quired by CERCL'\ may hinder timely 
. cleanup efforts. The commenters 
-~mmending increased participation 

· 15serted that the NCP should specify 
· ~etmal public involvement throughout 
: h! entire process. bPginning with 
.: I!Olification to communities at the 
. ·preliminary assessment/ site inspection 
~ \l'A/Sll stage and continuing through 

lite closure and deletion. A commenter 
: Jtated that the Superfund process should 

include regular input from the 
·_. community and another commenter 
: IV88ested that the public should be 
· Informed about the project and any 
:.:problems that may arise in the short and 
-.long term. Several commenters stated 
. that investigators should use citizens as 

a source of information about sites in 
their communities. 

. In response. EPA does not aciree that 
~; the proposed community relations 

requirements wiU hinder timely 
~cleanups because such requ~ements 
; have been carefully integrated into the 
;- ~sponse process so as not to interfere 
,; with other activities necessary for 
~;cleanup. EPA encourages the lead 
~ agency to involve the interested public 
~~ throu6h all stages of the cleanup process 
·' and to be responsive to the 
.:·communications needs of communities z. near Superfund sites.lt is EPA's 
·· experien.ce. however. that not all 
, communities desire or request a 
.;. multitude of public involvement ! activities. 1-Ioreover. the degree of 
~ approp..riate invoh·emenl will vary with 
·· the characteristics of the site and the 

:: nature of the response. Therefore. EPA 
·:believes that it is inappropri<lte to 
-~specify in a general rule. such as the 
;: NCP, a detailed regimen of all potential 
::public invoh:ement activities that may 
~be appropriate or desirable in certain 
.;situations. Thus. EPA believes that the 
-~pro\·isions in the NCP which incorporate 
,·;;_statutory requirements and basic 
. .: community relations activities which 
.~EPA has found through experience to be 
~.necessary. establish adequate minimum 
-~ Pnhlic involvement requirements for all 
: ~ Superfund site... 

If. however. members of a community 
dcsi:e more opportunities for 
participation or invoh·ement lh<Jn 
specified in the NCP. for example. public 
involvement activities as early as the 
PA/SJ stage. they may request :hat the 
leud agency conduct such activities. 
Informal contact with interested 
communitv members a..'ld local officials 
during the" early stages of the response 
process may be desirable. for example. 
in communities where it is suspected 
t..'lat the site presents a high risk to the 
population or where there is significant 
citizen interest. A mailing list of 
interested community members could be 
compiled at this stage as necessary to 
implement public involvement activities. 
Moreover. a bet sheet could be 
prepared during the SI to explain the 
purpose of :he SI and its possible 
outcomes . 

EPA agrees that interviews of 
residents of the community can be a 
major source of information about 
conditions at and the history of a site. 
Through such interviews. the lead 
agency can also identify community­
specific interests and concerns and may 
also gather information helpful in 
identifying PRPs. The NCPincludes 
commur:ity interviews as part of the 
public involvement activities to be 
conducted at Superfund sites. 

Another commenter suggested that the 
public should be involved through 
meetings and comment periods before 
the proposed plan is issued. One 
commenter suggested that the lead 
agency be required to bold a public 
meeting on the work plan for the RI and 
that the community should be allowed 
to review the RI report. The commenter 
further suggested that written 
responsiveness summaries be prepared 
by the lead agency for the comments 
raised at the public meeting on the Rl. 
Another co;r.n:enter feit that the public 
should receive more education about the 
ramifications of investigation results. In 
addition. a commenter asserted that 
information on risk should be included 
in RiiFS reports and should be 
explained to the public. 

The NCP provides one formal 
comment period on the propos{){! 
response action at all sites (except 
certain time-critical removals).ln 
addition, the administrative ret:ord is 
available for public re\'iew prior to, and 
following. the formal comment period. 
While EPA agrees that additional 
comment periods and meetings, both 
formal and informal. may be appropriate 
and desirable at certain sites. decisions 
on what type of additional formal public 
involvement activities are warranted 
must be made on a site-specific basis, 

ami thus a~e not mandated in the :-\CP. 
If <J per~on needs more information 
about a s~te. he/she may. at any t!me i1 
the rP.mcdial process. review the 
ongoing compilation of documents in the 
auministrative record file or request that 
the lead agency conduct a public 
briefing or workshop in addition to that 
required by the NCP. EPA may conduct 
a public briefing on the RI work plan or 
provide some other type of public 
information meeting when there is 
sufficient public interest. EPA 
encourages all lead agencies to consider 
such activities. Similarly. if a person 
needs more explanation concerning the 
RI and risk assessment and 
rumifications associated with them (a 
description of the risk posed by a site 
generally is included in the R.i report). 
he/she can request that the lead agency 
conduct a public briefing. Lead agencies 
are encouraged but not required to 
prepare a responsiveness summary for 
anv comments submitted outside of 
fo~mal comment periods. 

Several commenters addressed the 
development of CRPs. One commenter 
argued that the start of community 
interviews should be publicized and 
should include mention of the 
availabilitY of technical assistance 
grants (TAGsl- Another commenter 
objected to the limited. nonsubstanti\·e 
nature of communi tv interviews. Ot~r 
commenters said there should be more 
community involvement in developing 
CRPs and that they should be a "two­
wav communications tool". rather than 
a "~ne-way dialogue" or ··sell job" from 
the agency to the community. Additional 
commenters suggested that the 
community should review drafts of the 
CRP. 

EPA Joes not agree that the lead 
agenr:y must publish a notice in a 
news:Jaoer on the initiation Df 
cummu~ity interviews. The lead agency 
generally wiil give notice to key 
communi tv leaders that inter\'iev."S are 
being conducted. Every effort is made to 
obtain a broad represl!ntation of the 
community in selecting individlli!ls to 
interYicw and additional names may be 
gathered during the interview process. 
The NCP identifies local officials, 
community residents. public interest 
groups. or other interest.erl or affected 
parties as individuals to interview. but 
thi-s is not meant to be an ail inclusive 
list. EPA belie\"es that any and all 
interested parties are potential 
interviewees. EPA has added the 
requirement that the lead agency mform 
the members of the community af the 
availability of technit:al assistance 
grants (TAGs}. In response to comments 
that the commllllity :should review drafts 
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._- ::-:t! CRP. generally it is not EPA's 

. ·.;..::ice to pubi:cly release draft 

. :..::.:ments in order to pro\ect the lead 
-"-·ncv's deliberative process. However. 
.~!:":.'ons may submit comments on the 
'::Ji CRP to the lead agency. which 
-: 1 \·. as appropriate. revise the CRP in 
--:-,;~Llnse to these comments. And. in 
..:.~:. :;ince the CRP is itself a pubiic 
:·.~'~\·ement tool. lead agencies may 
. :.i:fy public outreach activities based 
: .":~interviews or other information 

· ... u:1ed through implementation of the _,., 
_ ... '-.:,. 

_·::ring the community interviews. the 
. .i..:. .13ency is required to determine 
---.. :•" and when citizens would like to be 
T_-;ved in the Superfund program." 
:-c..~ :his is known. the public 
--'-:--.:ci?ation activities desired can be 
: .:::.::~d and implemented on a site­
~~'ic basis appropriate to the level of 
· ~~~~within that community. These 

.... :-..:·.ities will be described in the CRP 
:J: :s developed for each site. 

-:-";-:!!:'!rore. because the interviews are 
~ ::-rimary source of information to the 
~ .u;ency about community concerns. 

..;:-:..;. :.::.!ch information is used to develop 
~~~.EPA does not agree with the 
~:-:::::.-~nters' description of the CRP as a 
~way dialogue" or "sell job." EPA 
:-::~that there be extensive public 
.:-:;.-1.\~ment in developing the CRP. 
~-:yin identifying community 
.-.=..~s about the site and in 
;::-~g the appropriate 
~~..m.ities for community 
~~ment in site activities. 

::;:wever. because such comments 
=."'! ~ceived revealing an apparent 
::..---=-~~rstanding of the CRP, EPA is 
-~ § 300.430(c) to clarify the 
~~~of the CRP which is: (1) To 
=-~that the public receives 
_-.:.:-:-.:C:ate opportunities for 
-C!'.\~ent in a wide variety of site­
~:-<•"!"i decisions. including during site 
~=or.;;:> and characterization. 
~~:ives analysis. and selection of 
~~;y: (2) to determine, based on 
::....;::::city interviews, appropriate 
~-~~to ensure such public 
~'n!!!lent; and (3) to provide 
..:,;;....-:..,.-r±ate opportunities for the 
.::::=-.mity to learn about the site. 
~ .:ommenter claimed that while 

~.:aily responsible parties (PRPs) 
~ ;n.-ived at every step of the 
__.;iii orocess. citizens are shut out of 
~aking concerning the scope of 
~-:;:-:-ling programs, definitions of 
~populations, assumptions made 
....- :::Sk assessments. establishment 
~al action objectives, and many 
~-:::s:>:1es that are central to the final 
~.!!!of remedy. Other comments 
~~--:rived on L'te availability and 

accessibility of information. One 
commenter observed that informatio:1 
repositories should be locally available . 
Several commenters suggested that free 
copies of documents should be made 
available and the repository should 
include an index to facilitate dccument 
retrieval. One commenter stated that 
there should be citizen review of 
contractor reports . 

EPA agrees that the lead agency 
should provide citizens ar.d PRPs with 
access to the same technical information 
about the site throughout the cleanup 
process and believes that the NCP 
provides this access. As required by the 
statute. the NCP provides for the 
establishment J.r.d public availability of 
the administrative record mes fer each 
response action. These fiies generaily 
will become available early in the 
ce:;ision·making process and will 
include the types of documer:ts 
mentioned by the commenter. Members 
of the public are provided an 
opportunity and are encouraged to 
review the documents prior to or during 
the comment period. ln addition. citizen 
understanding of complex. technical 
issues will be improved if lead agencies 
and PRPs. where conducting response 
actions, produce clear and 
understandable summaries of technical 
documents. EPA intends to work with 
PRPs in the preparation of summaries of 
technical documents for the public to the 
extent that summaries are not already 
included in fact sheets, updates. and the 
proposed plan. Lead agencies should 
provide copies of these summaries in the 
information repository and, where 
appropriate, the administrative record 
file. 

In addition to the administrative 
record file discussed above. the NCP 
further requires that the lead agency 
establish an information repository 
before field work for the RI begins. Like 
the administrative record, the 
information repository is located at or 
near the site. This repository should 
contain a copy of items made available 
to the public. including. unlike the 
administrative record file, those not 
directly related to selecting a remedy . 
EPA generally provides for reasonable 
access to documents by making 
information repositories convenient to 
the interested public. in terms of 
location, operating hours and copying 
facilities, and by indexing the materials. 
Lead agency staff should complete any 
necessary reviews of documents as 
quickly as possible so they can be 
released to the public and placed in the 
information repository and the 
administrative record file. The public 
should receive notice of the availability 

of documents th<otJgh fact sl-: 
other mailings. 

In response to the corn::1er. • 
citizens should be able to rev·, 
contractor reports. EPA stres:: 
lead agency creates an admir. 
record file containing those de 
that for:n the basis for the sel" 
response action. Reports deve 
cont::actcrs that are relevar.t t 

selection will be included in t: 
administrative record file. EP . .:. 
reqt:iring. however. that all co~ 
reoorts be made availab!e to t:­
C~ntractor reports that are not 
to response selection decision­
are not part of the adrninistrati· 
(see subpart I of the NCP for a 
discussion of the administrativ 

Another commer:ter asserteti 
should notify the public of me;; 
PRPs and allow a citizen repre~ 
to be present. Related to this is, 
another commenter requested 
clarification of the provision in 
proposed NCP allowing the leac 
to conduct technical disc:Issionc 
PRPs and the public separateiy : 
contemporaneously with. negoti. 
settlement discussions. One cor. 
recommended that citizen advis. 
committees be created as a part 
Superfund community relations r 
to facilitate a partnership betwet 
and community representatives. 

The rule does allow for technic 
discussions involving responsiblt 
parties and the public. They are. 
however. to be held separately fr 
settlement negotiation discussior 
which information on liability of 
and other enforcement sensitive 
are discussed. Lead agencies she 
however. bring citizens into tech1 
discussions early in the RI/FS pr 
Some mechanisms. such as comr. 
work groups, task groups and 
information committees. have pn 
successful in bringing together ci 
local government officials, and P 
EPA encourages communities to 
work groups and to keep these w 
groups informed about lead agen 
actions. EPA. however. is not re'll 
the NCP to require the establishn 
more formal groups such as citiz1 
advisory committees. Such cumn 
may not be necessary or appropr 
everv site. Further. if EPA were t 
establish formal citizen advisory 
committees. they may be subject 
Federal Advisory Committee Acl 
sets specific restrictions on the 
composition and conduct of such 
committees. 

Several commenters indicated 
language in subpart I on adminis 
record, stating that EPA is notre 
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to comments submitted 
the public comment period. sends 

wrong message regarding EPA's 
tin public participation. The 

surged EPA to encourage 
e to early comments, thereby 

---"'""' decision-making. Another 
asked that the public be 

not only a summary of the 
y·s comments on the 

-.~~o~~se•a plan but the lead agency's 
•tii!SPU""e to those comm~nts as well. 

LULuv••.-,·· EPA agrees that a prompt 
11Ftlf.!PU"'"' to comments is desirable in 

ses. EPA is only requiring a 
response to comments to be 

"--•n"r"<1 after the close of the public 
ent period on the proposed plan. 

not requiring that comments 
before the public comment 

.,'!1'_ • .;,,11 be responded to before the 
II!!:.<Ciliffilllt:ut period for several reasons. 

is likely that the lead agency 
not have enough information to 

1ufficiently respond to some comments 
· early in the process of investigating and 
analyzing sites or prior to receipt and 
consideration of all public comments. 

· Second, if the NCP required comments 
... ~ •..•• ,..{e.g., PRP volumes of comments and 

. studies) to be responded to as they were 
. received, site managers could 

:; continually be diverted from their site 
:_ cleanup tasks to spend time responding 

· · to comments. The NCP. therefore, 
.._,·-·.,requires that comments must ·be 

responded to only during specific times 
. :in the process. The NCP requires that 
-·~.the lead agency summarize the 
, _comments received during the comment 
:. period on the proposed plan and provide 

· ·, its response to these comments. This 
document, the "responsiveness 
summary," is part of the record of 
decision. and is placed in the 
administrative record file. Site managers 

·- may respond to comments received at 
other times at their discretion. However, 
as discussed in the preamble to subpart 
L EPA has revised the rule to encourage 
lead agencies to respond to significant 
comments submitted prior to the formal 
comment period. 

Other commenters said there should 
be additional communication with the 
public. such as more public meetings. 
direct mailings, and an improved 
notification system. A commenter 
suggested that the lead agency should 
be required to compile a site mailing list. 

·.-EPA encourages such additional 
.- communication with the public in order 
• to respond to their information requests. 

The lead agency will determine what is 
the most effective notification system 
for a particular site. Therefore. EPA 
believes that it is not appropriate or 
necessary in the NCP to require such 

activities. e.g .. a site mailir.g list. at all 
sites. 

Some commenters suggested that :he 
NCP require the lead agency to make 
available at public meetings conducted 
to discuss the proposed plan. those 
consultants or lead agency 
representatives who prepared the RI/FS 
and selected the response. 

EPA does not agree that it is 
necessary for the NCP to require at 
every site that the consultants who 
aided in the development of the 
proposed plan or RI/FS attend public 
meetings on the proposed plan. The lead 
agency is responsible for conducting 
such meetings and the presence of 
consultants is not always necessary in 
order for the lead agency to explain the 
proposed remedy and the supporting 
analyses and to respond to questions 
asked by the public. 

A series of commenters addressed the 
specifics of the technical assistance 
grant (TAG) program, the timing of TAG 
awards in the remedial process, and 
how TAGs should be implemented. One 
commenter stated that TAG should be 
integrated into the community relations 
provisions of the NCP. Another 
commenter recommended that TAGs be 
referenced or directly incorporated in 
the NCP in order to assist in promoting 
participation in the TAG program. A 
commenter offered specific language to 
be inserted into the NCP, which would 
include stating that EPA would 
encourage citizens to apply forT AGs . 

Specific comments on the TAG 
program will be addressed in the TAG 
final rule. However, EPA does agree that 
TAGs also should be discussed·in the 
NCP. Specifically, the availability of 
TAGs is now referenced in§ 300.430(c). 
By including a reference to TAGs in the 
NCP, EPA intends to encourage citizens 
to apply forT AGs. 

Additionally, EPA encourages PRPs to 
provide grants to communities to enable 
them to obtain independent technical 
assistance as a complement to. and 
separate from. the EPA TAG program. 
EPA can provide information and advice 
to PRPs and communities regarding how 
such PRP grants have been used 
successfully at other Superfund sites. 

A commenter stated that the cleanup 
process in general. from the RI/FS to 
remedy selection, is hindered by a lack 
of a free flow of information between 
lead agencies and PRPs. Commenters 
argued that PRPs need increased 
opportunity to participate in the 
decision-making process. They 
recommended that the NCP provide an 
opportunity for PRPs to receive copies of 
and to formally comment on all key EPA 
decision documents, including the work 

plar.. sampling results. the risk 
assessi:lent. and the detailed remed'al 
studies. One commenter contended :hat 
allowing PRPs to comment only on the 
proposed pian limited PRPs from 
developing the administrati\'e record in 
a meaningful way, violated their due 
process rights. and was contrary to the 
intent of CERCL<\. Another commenter 
suggested that there should be a formal 
mechanism for PRPs to participate in the 
development of the administrative 
record with regard to the selection of 
remedy. 

In response to the comments 
suggesting more PRP involvemen~. EPA 
believes that the NCP provides 
numerous opportunities for PRP 
involvement. When the lead agency 
identifies PRPs. they are presented with 
the opportunity to undertake the 
remedial investigation and feasibility 
study and cleanup under lead agency 
oversight. If PRPs choose not to 
undertake these tasks, they are provided 
with the same opportunities for 
involvement in site cleanup decisions 
that the general public is afforded. The 
regulations promulgated today require 
that some of the documents specifically 
requested by some commenters 
(sampling results. risk assessments, and 
others) are placed in the administrative 
record file as soon as they are available 
for public review. Such documents may 
be commented on during the comment 
period on the proposed plan. The NCP 
provides PRPs with a full opportunity to 
comment on key decision documents, 
not just the proposed plan, and to 
participate in the development of the 
administrative record. Thus, public 
involvement opportunities provided by 
the NCP are fully consistent with 
congressional intent and any due 
process requirements. Subpart I alsJ 
includes a discussion of the 
development of the administrative 
record. 

One commenter asserted that states 
should have discretion to vary the 
community relations process, for 
example, substituting news releases for 
paid advertisements to announce the 
proposed plan, comment periods. and 
public meetings; substituting a tape 
recording for a written transcript of 
public meetings; and shortening the 
public comment period in some cases to 
less than 30 days. 

EPA does not agree that lead agencies 
should have discretion to vary the 
community relations requirements set 
out in the NCP. In order to ensure 
adequate minimum public participation 
at all sites across the nation, EPA 
maintains that the lead agency must 
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comply with the community relations 
requirements specified i~ the Nf~· 

Final rule: The followm3 adurtwn;; 
are made to propost.:d § 3JO . .J30(c]: 

1. The purpose of the community 
relations plan is described in 
§ 300.43G(c)(2)(ii]. 

2. A statement on the availability of 
technical assistance grants (TAGs) has 
been added to § 300.430(c!(2J(iv). 

Name: Sections 300.415(m)(2)(ii). 
JC0.430(f}(3](i}(C) and 300.435(c)(2)(ii)lC). 
Length of public comment period. 

Existing rule: Section 300.6i r~quires 
a minim:.~m 21-calendar day pubhc 
comment period on feasibility studies 
that outline alternative remedial 
measures. 

Proposed rule: Proposed .. . 
§ 300.415(n)(2J(ii) (§ 300.415(m](2J(u) Ill 
the final rule) required a minimum 30-
day public comment period on th~ 
administrative record. as appropnate, 
for time-critical and non-time-critical 
removal actions. Proposed 
§ 300.430(f)(Z)(i)(C) (§ 300.430(f}(3)(i)(C) 
in the fmal rule) and 
§ 300.435(c)(2)(ii)(C) required a minimum 
30-calendar day public comment period 
on the proposed plan and other 
documents for remedial actions. 

Response to comments: Several 
commenters requested that the minimum 
duration of the public comment period 
for remedial actions be increased. Most 
commenters recommended a 60-day 
minimum and some recommended at 
least a 90- or 1ZO-day period. A few 
commenters requested that the minimum 
public comment period for non-time­
critical removal actions be increased 
from 30 to 60 days. One commenter 
requested such an increase for time­
critical and non-time-critical removal 
actions. 

Many reasons were given for 
increasing the minimum comment 
period. including that it would allow 
more time to review large volumes of 
technical information and complex 
issues and to obtain technical assistance 
in reviewing such information. Some 
commenters noted the importance of the 
comment period because it is the only 
meaningful opportunity to provide input 
on the proposed remedial action. One 
commenter asserted that selection of a 
remedy typically represents an 
expenditure of millions of doll~rs and. 
that a full airing of the alternatives w1th 
a meaningful opportunity to evaluate 
and comment on the alternatives is 
warranted to avoid the squandering of 
public and private resources. Another 
commenter added that a longer 
comment period would not thr~ate~ the 
environment because EPA retams 1ts 
ability to respond to imminent threats. 

One commenter su,llgested that a 
comment period of less than 30 days 
mnv be adeauate for emergency actions 
or ;vhen the 'community agrees with the 
remedv. 

There is no question that the public 
comment period should be long enough 
to allow sufficient review of the 
prcposed plan a:~d key documents in the 
administrative record file. and should 
take into account the length and 
complexity of the information under 
review at such time. EPA notes that 
some if not most of these lengthy 
technical documents are placed in the 
administrative record file and made 
available for public review well before 
the start of the comment period, thus 
a !lowing a longer time for review of key 
supporting documents. Also, the NCP 
does not preclude the lead agency from 
extending the period upon request and 
such requests have been typically 
granted. EPA believes, however, that 
because of the importance of the public 
comment period to response selection 
decision-making, further time for 
comment should be explicitly specified 
in the NCP. Therefore, EPA has revised 
the public comment period for remedial 
actions to state that the minimum 
comment period to be provided is 30 
days but that this period will be 
extended an additional 30 days upon 
timely request (in order to be "timely," a 
request generally must be received 
within 2 weeks after the initiation of the 
public comment period). The lead 
agency may extend the comment period 
on its own initiative when it is 
appropriate or necessary to do so or 
announce from the outset that the 
comment period will be longer than 30 
days. EPA has also revised the language 
on non-time-critical removal actions to 
provide that an additional 15 days to the 
public comment period will b.e granted 
upon timely request. EPA beheves that a 
longer {i.e .. 30-day) extension for 
removal actions is not necessary 
because the documents involved 
generally are not as lengthy or complex 
as for a remedial action. Any further 
extensions are within the discretion of 
the lead agency. This change is also 
consistent with the Superfund 
management review referenced above, 
which specifically recommended 
extending the comment period for 
remedial actions an additional30 days, 
upon request. . 

Final rule: The final rule w1ll be 
revised as follows: 

1. Add to § 300.415(m)(4)(iii}: "Upon 
timely request, the lead agency will 
extend the public comment period by a 
minimum of 15 additional days." 

2. Add to § § 300.430(f)(3)(i)(C) and 
300.435( c)(Z)(ii)(C): "Upon timely 

request, the lead agency wii! 
public comment p<!riod by a r. 
30 additional days." 

Name: Section 300.435[c). C 
relations during remedial des' 
remedial action. 

Existing rule: Ser.tion 3G0.57 
community relations in genera 
not include community relatic: 
requirements during the RD/R. 

Proposed rule: CERCIA sec: 
requires publication of an expi 
significant differences (ESD) if 
action differs in significant res: 
from the final plan. Proposed 
§ 300.435(c} provides for revisic 
community relations plan prior 
initiation of remedial design if:­
to address new concerns. lt als. 
specifies procedures for publis!. 
explanation of significant differ 
(ESD) from the ROD and for am 
ROD. The lead agency is require 
provide an opportunity for pubL 
comment only when it proposes 
amend a ROD. · 

Response to comments: Many 
commenters requested the oppor 
for increased public participatior 
throughout the post-ROD period. 
commenters strongly recommenc 
keeping the public infonned a boll 
changes and accomplishments de 
design and construction of the re: 
Some suggested that the states sh 
continue· to be provided with 
opportunities for substantial and 
meaningful participation through · 
post-ROD period. Others stated tr 
lead agency should be required to 
out and respond to observations o 
residents near the site during remt 
action. One commenter recommer. 
that public involvement be mar.du. 
the NCP until final closure. stating 
such action would encourage tear;: 
and reduce adversarial relationshi 
and distrust during cleanups. 

Some commenters objected to tr 
proposed requirement for revising 
community relations plan because 
not required by statute and will fu 
slow down the cleanup process. 0 
suggested that press releases will.: 
information needs of the commum 

Some commenters stated that 
community relations activities dur 
RD/RA other than those specified 
should be determined on a site-by· 
basis at the discretion of the lead 
agency. Such activities should ref! 
degree of public concern communi 
through the community interviews 
the revision of the CRP. 

Another commenter recommend 
that a fact sheet be issued or a pul 
meeting be held prior to completio 



Federal Register I Vol. 55. No. 46 I Thursday. March 8, 1990 I Rules and Regulations 87il 

J ~medial design. that the information inconveniences thGt :r,ay occur. such as P;oposed .-~:'e: Propose~..! 
sitory should continue to be excess traffic or noise. should also be § 300.,lJ5(c)(:) incorporated the 
tained and that interviews be explained. requirements of section 117(c) of 

J cted when revising the community EPA is also requiring that a public CERCLA that tte lead agency pu't\ish an 
ons plan. briefing be provided. as appropriate. exoianation of the significant 

EPA agrees that public participation near the site prior to initiation of the differences when significallt changes in 
the remedial design/ remedial action. A public briefing could the remedy occur after the ROD is 

I 
I action (RD/RA) stage of the address issues such as construction signed. and the section 117(d) I 

~medial response is important. It is schedules. changes in traffic patterns. requirement that such publication .J 
.~ '!. £P,l,.'s intent to continue to undertake location of monitors. and ways in which inciude publication in a major local 

activities during RD/RA that involve the public will be informed of progress newspaper of general circulation. In 
affected communities and interested at the site. EPA believes that these types addition. this section distinguishes 
parties in actions taken at a site to of activities can keep the community between an explanation of significant .....i 

_ c,'lSure that the concerns of interested fully informed of activities at the site differences. which announces a 
s are addressed. The proposed throughout remedial design and significant change in the selected 

provided for revision to the remedial action. remedy. and a ROD amendment. which 
community relations plan (CRP) during EPA encourages lead agencies to fundamentally alters the remedy 

.J RD/RA in cases where community develop additional public involvement selected in the ROD. 
··_concerns are not already addressed by activities. in response to the specific Section 122(d)(1)(A) of CERCL\ 

n the CRP. The final rule requires the lead needs of a community. Activities may provides that whenever EPA enters into 
agency to review the CRP prior to the include fact sheets on the status of an agreement under section 122 with 

lg 1 
initiation of the remedial design. This negotiations with PRPs, continuing to any PRP to undertake a remedial action. ...., 
fe\ision is more proactive than the maintain information repositories, as the agreement shall be entered as a 

~proposed rule because it ensures that well as workshops to assist the public in judicial consent decree. Section 
., the lead agency will reevaluate at every understanding how the cleanup 122(d)(2) requires that the Department of 
~ tile the adequacy of the CRP for the RD/ technology will work. Justice (DOJ) provide the public with an -RA phase of response. If further public EPA does not agree that such opportunity to comment on the proposed 

y involvement activities during RD/RA activities will necessarily lead to consent decree at least 30 days prior to 
_,are not already described in the CRP, substantial delays at sites. EPA places its entry. Where the proposed consent 

:-~ 
. the CRP will be revised so that an high value on full and deliberate public decree fundamentally alters the ROD. -

~: appropriate level of public involvement involvement because EPA believes it is EPA contemplates that it will issue a 
will be maintained. EPA believes that it important that the public is aware of proposed ROD amendment concurrent 

. is necessary to reassess citizens' what is being done in the community. In with the proposed consent decree, and 
concerns after selection of the remedy in addition, the information received from that the public comment period provided 

~ 
order to evaluate the effectiveness of the public may be helpful in designing pursuant to section 122(d)(2) will satisfy 
EPA's communications efforts to date and conducting cleanup activities and in the requirements for additional public 

~ · -and to determine whether public avoiding misunderstandings that may. in comment for a ROD amendment. 
[ involvement concerns have changed as the long term. disrupt or delay cleanup EPA believes that the appropriate 

a result of changes in the community. efforts. threshold for amending a ROD is when a 'i~ 
·~ EPA recognizes that during the In response to the comment requesting fundamentally different approach to r: 
_j 

·c.- Superfund process. elected officials may that the NCP specify opportunities for managing hazardous wastes at a site is-~ ; -· • change and new people may move into state involvement after the ROD is proposed. As a result, EPA has ~ 
~ the area. The review of the CRP at the signed, the amount of state participation determined that a change in remedial 
;;} RD/RA phase will allow the lead agency with respect to an explanation of approach sufficiently significant to l ; 

significant differences (ESD) is .. to take into account concerns raised by require ROD amendment should have 
these new members of the community. discussed in the next preamble section. the benefit of consideration of public 

Additionally, in response to comment, State involvement during RD/RA will be comments and should. therefore. 
EPA has revised the NCP to require lead specified in site-specific cooperative undergo the same public and support 
agencies to conduct further public agreements or Superfund state contracts agency involvement as the original 

.:. involvement activities during RD/RA, rather than in the NCP (see preamble ROD, including the publication of a ' ... 
including distributing a fact sheet on the section below corresponding to proposed plan and a public comment .. 

::. llnal engineering design to the § 300.515(g)). period. 
:; community and other interested persons. Final rule: Proposed § 300.435(c) is Response to comments: EPA received 

The fact sheet will enable the lead revised as follows: several comments requesting 
agency to inform the public about 1. Under§ 300.435(c). the lead agency clarification of the different responses to 
activities related to the final design, is required to review the CRP prior to changes in_the remedy after the ROD is 
including the schedule for implementing the initiation of remedial design to signed during the RD/RA process; .,. 
the remedy, what the site will look like determine whether the CRP should be specifically, co:nmenters wanted 

•• during operation of the remedy and an revised to describe further public clarification of the distinctions between .. involvement activities. ~. explanation, if appropriate, of the roles a significant difference. which requires :- ~ 

2. Section 300.435(c)(3) is added ; I 
of the various government agencies that an ESD but no public comment, and .. 
may be involved in the remedial action, requiring the lead agency after the fundamental change from the ROD. ·-

-- e~g., EPA, the state or the Corps of completion of final engineering design to which requires a ROD amendment with .. 
· Engineers. A fact sheet generally can distribute a fact sheet and to provide, as public comment. :;r. 

contain more information than a press appropriate, a public briefing prior to the A number of commenters addressed 
t· .. 

release so it is preferred as a means of initiation of the remedial action. the procedures when there are changes 
·communication with the public. Site Name: Section 300.435(c)(2). Changes to the ROD after its adoption. Some ,.--
contingency plans and any potential to the ROD after its adoption. commented that it is important to seek 
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out public input before proposing to 
amend the ROD because public 
comments are of little use after a 
decision has been made. Others arzued 
that reopenL<J.g a final decision for 
additional public comment can lead to 
additional delay and cost in completing 
remedial actions. A commenter stated 
that CERCLA does not require a ROD 
amendment to be subject to public 
ccmment. Several commenters 
requested that the lead and support 
agencies should concur on proposed 
significant changes and ROD 
amendments before proposed changes 
are announced to the public. One of 
these commenters recommended that 
the lead agency be required to respond 
to a support agency's disagreement with 
a proposed ROD amendment in the 
notice of availability and in the new 
proposed plan. 

Many commenters contended that the 
distinction between significant 
difference and ROD amendment was not 
clear and requested clarification. One 
commenter recommended that the 
public be given the opportunity to 
comment on significant changes. 
Another commenter recommended that 
PRPs have an opportunity to comment 
on proposed significant changes. 

One commenter recommended that 
the preamble to the final NCP state that 
the lead agency will reconsider its 
remedy when new information indicates 
that the selected remedy may not be 
cost-effective or is otherwise 
inconsistent with the NCP. 

EPA responds to the above comments 
by clarifying changes to the ROD after 
the ROD has been signed. After the ROD 
is signed, new information may be 
generated during the RD/RA process 
L'lat could affect the remedy selected in 
the ROD. Three types of changes can 
cccur: (1} Nonsignificant changes: (2) 
significant changes; and (3) fundamental 
changes. The lead agency must identify 
when a remedial action, settlement, or 
decree differs significantly from the 
F.OD. 

Nonsignificant changes are minor 
changes that usually arise during design 
and construction, whim modifications 
are made to the functional specifications 
of the remedy to optimize performance 
and minimize cost. This may result in 
minor changes to the type and/ or cost of 
materials, equipment, facilities, services 
and supplies used to implement the 
remedy. The lead agency need not 
prepare an ESD for minor changes. 
These changes should be documented in 
Lite post-ROD file, such as the RD/RA 
case file. 

Significant changes to a remedy are 
generally incremental changes to a 
component of a remedy that do not 

fundamentally alter the overail remedial 
approach. For example, the lead agency 
may determine that t!:e attainment of a 
newly promulgated requiren:ent is 
necessary, based on new s:ientific 
evidence, because the existing ARAR is 
no longer protective. Where this new 
requirement would affect a basic feature 
of the remedy, such as timing or cost, 
but not funda:nentally alter the remedy 
specified in the ROD (i.e., change th.e 
selected technology), the lead agency 
would need to issue an explanation of 
significant differences announcing the 
change. Another example would be 
when sampling during the remedial 
design phase indicates the need to 
increase the volume of waste material to 
be removed and incinerated by 50 
percent, requiring an increase in cost, in 
order to meet remediation goals. This 
increase in the scope of the action 
represents a significant change and 
requires an ESD. Similarly, the lead 
agency may decide to use carbon 
adsorption instead of air stripping to 
conduct ground-water treatment This 
change requires an ESD to notify the 
public of the change; however, the basic 
pump and treat remedy remains 
unaltered and the performance level 
specified in the ROD will be met by the 
new technology. so a ROD amendment 
is not necessary. 

If the action. decree, or settlement 
fundamentally alters the ROD in such a 
manner that the proposed action, with 
respect to scope, performance, or cost, is 
no longer reflective of the selected 
remedy in the ROD. the lead agency will 
propose an amendment to t.'le ROD. For 
example, the lead agency may have 
selected an innovative technology as the 
waste management approach in the 
ROD. Studies conducted during remedial 
design may subsequently indicate that 
the innovative technology will not 
achieve :he remediation goals specified 
as protective of human health and the 
environment in the ROD. The lead 
agency. based on this information, may 
determine that a more conventional 
technology, such as thermal destruction, 
should be used at the site. In this event. 
the lead agency will propose to amend 
the ROD. The public '-llill have a full 
opportunity to comment on the proposed 
amendment. Thus, contrary to the 
commenters' suggestion, the final 
decision to amend is not made until 
after consideration of public comment. 
as in the original ROD. 

EPA also disagrees with the 
commenter who suggested that public 
comment should not be provided for 
ROD amendments because CERCLA 
does not require it. This comment 
apparently is based on the 
interpretation that once EPA selects a 

final remedial plan. any h.:.rther c~ 
even those not ccntempla:ed in tJ-. 
proposed plan or ROD and thus r. 
subject to public comment, would 
no public comment. EPA agrees t!-. 
CERCLA section 117 expressly pn 
for public comment cnly on the 
proposed plan and provides only , 
notice requirement for significant 
changes. However, EPA disagrees 
the commenter·s interpretation th:o 
lack of an explicit requirement in 
statute means that no public comr. 
necessary for any changes to the F 
The public comment on the origin::. 
proposed plan required under sect 
117(a} could be rendered meaningi 
a revision which is fundamentally 
different from the remedies sugges 
the proposed or final remedial pia: 
does not believe that Congress int, 
that the critical public involvemen· 
opportunities provided in section 1 
could be made irrelevant in such a 
manner. Moreover. because ROD 
amendments are as important a pa 
the remedial decision-making proc 
the selection of the original remed~ 
believes that the public comment 
opportunities on changes to the RO 
should be treated with equal 
importance. 

One commenter stated that the p: 
should have the opportunity to com 
on the ESD. arguing that to do othe: 
would deny PRPs their due process 
unless they were allowed to add tc 
administrative record. EPA disagre' 
with this comment. 

EPA has attempted to develop ar: 
administrative process which balar. 
the public's continuing need for 
information about, and input into. p 
ROD remedial action decisions. wi: 
lead agency's need to move fon.varc 
expeditiousiy with desi~ and 
implementation of the remedv aiter 
fundamental decisions have been r.­
in the ROD. Thus, § 300.435(c) of th, 
fin~! rule provides that where EPA: 
to make a fundamental alteration ir 
selected remedy. EPA is required to 
modify the ROD, and to follow a pu 
comment process similar to the 
development of the original ROD. 
However, where the change to the 
action is "significant"-such that th 
public should be notified of it-but 
not a fundamental alteration of the 
selected remedy with respect to "sc 
performance, or cost," the lead ager 
may publish an ESD without trigger 
new round of comment, as providec 
§ 300.435(c) and section 117(c) of 
CERCLA. 

This is not to say that the publici 
excluded from the administrative 
process when ESDs are issued: rath 
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tr.eV hare notice ar:d a limited 

010?ortuni ty. to comment. Specifically. 
tpA is reqtl!:ed to document the 

· -rati;::r:ale for the changes contail:ed in 
a!l ESD. and to include such rationale in 
the administrative record fer public 
review. pursuant to § § 300.435(c) and 
~.B::5(a). Then. if a com.-ne:1ter 
presents _new informatior: which 
s::bstant1ally support3 the need fer 
s!gr.ificant changes to the remedy (as 
modified by the ESD), the lead agency is 
required to consider such comments. 
Sc?ctioa 300.825{::). EPA be.lieves that 
these provisions provide ample 
opportunities for public participation, 
and that a separate comment period for 
each ESD (Flus a period for respo:tse to 
comment) is not r.eccssary or cor.sister.t 
with the need to take prompt action. 

· especially where the change is not a 
fundamental one. 1t should be noted 
that. although Congress provided for a 
comment period on the proposed plan, it 
did not require one for an ESD. 

It is also important to note that at the 
time of an ESD, the public will already 
have had an opportunity to comment on 
the alternative remedial options for the 

. site (including the recommended 
'I'. remedial option) during the comment 
oo:- period on the FS and proposed plan; it is 

at that time that commenters may bring 
to EPA's attention fundamental issues 
concerning the remedial action that 
should be taken. When an ESD is issued. 

.-: a£ter remedy selection, EPA is simply 
~--_~': modifying the .remedy to enhance its 

. .:~ protectiveness, ~ffectiveness, or cost; by 
~- defmition. il is not .a "fundamentai" 

·,:.2· 

3 reconsideration,of the basic remedy 
selection decision on which comment 
was taken- Just as EPA may initially 
select a remedy that differs somewhat 

. - from those proposed without triggering a 
~~--new round of comment each time 

(indeed. the changes may be a direct 
• result of the comments), so may EP:\ 
-· issue an ESD that reflects a 
- confurdamental change or reflnement in 

· the remedy without requiring a separate 
round of comment. 

Commenters also requested more 
infurrnation on the procedures for 

-- executing an ESD, specifically on the 
~ roles of lead and .support agencies. 
:: Commenters also recommended that the 
~;: lead agency .seclc !he approval of tb.e 
.... ..: support agency before releasing the 

~"W·--.·~~ ESD. When an ESD is i::.sued, the lead 
.~· agency should consult with the support 
:: a~eru:y (1Ulless .a .S."'iOA.. cooperative 
·· agreement, or Superfund state contract 
: requires concurrence) prior to notifying 

. ~- th~: public in a major loca1 newspaper of 
--·· &eneral circulation. The lead and 
- ' support.agency will generally reach 
::. a~reerr.ent on the proposed significant 

change. If agreenent cannot be reached. 
and dispute resolution proce3ses are r.Gt 
eifective, then tbe support a3ency's 
ccmments should be su.-.ur.arized ir. the 
ESO and placed in the adrr..inistrative 
record files. The public notice of the 
ESD will summarize the explanation of 
sigr.ificant differetices by identif~'ir.g the 
significant changes and the reasons far 
the changes. The lead agency will also 
place the explanation cf signifi::ant 
diff.,rcrrces and i..'lformation s~pl)crting 
the decision in the irJor.:nation 
repository and admi::istrative reccrd 
fJe. Further information cvncerning 
issuance of ESDs on ROD amer:dmen:s 
i:; available in "EPA's Gaidance on 
Preparing Superfutid Decision 
Documents," OSWER Directive 9.355.3-
02, October 1S89 (Interim Final). 

One commenter requested EPA t.J 
remove the institutional bias against 
reopening the ROD. especially in t..'le 
light of new monitori:1g data de·.rel::Jped 
in the design phase or in studies on 
other operable units, that indicate the 
site is l.ess hazardous than previously 
thought EPA recog..'lizes that new 
information may warrant rethinking a 
remedy selected for a site. EPA has 
designed procedures, described in 
§ 3iJ0.435(c}, for amending the ROD if it 
is warranted by new information. 

Final rule: EPA is promulgating the 
rule as proposed. 

Name: Other conununity relations 
requirements. 

Proposed rule: Section 300.155 is a 
new section in the proposed NCP 
outlining the purpose, applicability and 
general procedures for establishing 
community relations at a site, as well as 
cross-referencing comnnmity relations 
components of the removal, RI/FS. and 
remedial design sections of the 
regulations. Sections ~n0.415. 300.~3u 
and 300.435 govern commnnitv relations 
procedures for the removal. Ri/FS. ar:d 
remedial design phases. respectively. 

Response to comments: Several cf 
those submitting comments requested a 
general description of the enforcement 
community relations process in the 
preamble to the proposed NCP. 

While the sections cited above and 
the preceding discussion detail the 
processes governing commuP-ity 
relations at various stages in a 
Superfund cleanup. including an 
enforcement action, the following 
discussion is intended to assist in gi1o·ing 
an nverview of t.~e role of community 
relations as it relates specifically to 
enforcement actions. 

In response to citizen concerns, EPA 
has made an effort lQ .foster better two­
way dialogue between communities and 
those designing and conducting a site 

clea~::p. EPA belie\'es l~at respor.sibie 
ar.d :i::1e~y co~'IlU1'lication wit;, Li-J.e 
pt.;i.Jlic is esse~tial both to improving sit~ 
responses through eitzen i..'l.put, and to 
imprcvL'lg the public's understand.i::;g oi 
a site response in ~eir com.."'lu."lity. 
Accordingly, EPA feels that corr:mu.."licy 
rdations during an er.ia:.ce!:!lent action 
is an integral part of L~e process. In 
fostering community involvemer:.t during 
enf.Jrcement actions, :egional 
comnmnitv relations coordiua ~ors 
(CRCs) foilow the sa:ne steps as they 
would for Fund-financed actions: 
Conducting commu.'lity interviews. 
Cenloping ccmmuci:y rclatior.s pld;lS, 

ser:ding out pub:.ic notices periodical!y 
and cond:.~c:ing pablic L'lformation 
m:e!ings. The lead <'Seney at arry site 
develcps a commu..'lity rela:ians pl2n 
t~ng into accoun~ the concerns of the 
cc:n::mni!y. In enforcement cases. the 
pk1 should describe how t!l.e lead 
agency will keep the public apprised of 
the nature of the discussion with FRPs. 
EPA retains cor.trol over developing, 
writing and implementing these plans at 
"PRP-lead" sites. but PRPs can assist in 
the development of a plan at the 
discretion of the regional office. 

Community .relatior..s activities in the 
form of meetings with groups of citizens, 
local officials and other interested 
persons in the commwtity, often occur 
before the RI/FS special notice is se!It 
(see preamble to the proposedNCP on 
special notice and moratoria, 53 FR 
5143.2 ). Discussions of .PRP liability and 
possibl.e settlement tenns will generally 
be reserved for .confidential negotiation 
sessioilll, but the lead agency will 
attempt to explain these issues L'1. 
general terms 1o the-public. Lead 
agencies shct.:ld bring citizens into 
tec.hr:ical discussions early in the Rl/FS 
process.. and aid members of the public 
seeking to apply for technical assistance 
g~::mts. 

EPA received a ccrmn11mt asking that 
federal agencies conducting a response 
action be granted greater flexibility 
\~en implementing public participation 
req',)irements. as long as they me~t the 
overall public participation objectives. 

Section 120(a)(2) ofCERCLA holds 
federal agencies to the same NCP 
sta::zdards and requirements as any 
other party. In adcfition, the :public 
participation requirements in the ~CP 
establish basic minimum pub~ic 
participation requirements. Exempting 
feceral agencies from. or granting them 
discretion in. following speciftqnrl:l.ic 
participation .reqnirements woald .nm 
contrary to Cangressiona1 intent 1o 
institutionalize -certain 'Public 
participation activities unt'!sponse 
actions and EPA's experience 

-

-
-
-

-

J ,. 
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concernir.g what r!Oquirer::;;:::.; =:~ :·~::ic 
involvement are essential. 5 ~=: ~ :< Jf 
the NCP will address in g~eii:=;. :~·..:.i 
the role cf federal agencies c ~~= ·.::,_:1 
EPA in carrying out a respcr:z~ :::::::. 

Final r:.:!e: See other prear:::.:: 
sec:ions on community re!a:::::..; ::: 
descriptions of cl:.ar;.ges to ::::e ~~-=: :;c:d 
rule. 

Enforcement 

Same: Superfund enforce::-.e::: 
program strategy. 

Proposed rule: The prea~b:~ :'J :.:.e 
proposed NCP includes a briei 
discussion of the 1986 SARA 
amendments to CERCLA enbrc:::=e:lt 
provisions. This discussion sta:es ·,::at 
the SARA amendments added 
provisions "intended to fac:Iitate 
responsible party financing of re~~anse 
actions. CERCLA section 122. fc·r 
example, provides mechanisms ty 
which settlements between res::onslble 
parties and EPA can be made. ~d 
allows for 'mixed funding' of respo:1se 
actions, with· both EPA and respor.sible 
parties contributing to response costs" 
(53 FR 51395). 

Response to comments: One 
commenter stated that EPA should 
minimize Fund depletion through less 
stringent cleanups at many sites b favor 
of increased use of administrative 
orders and penalties to force PRP 
cleanup wherever viable PRPs are 
located. 

Since the 1986 amendments were 
passed, EPA has embarked on a course 
that increasingly seeks PRP funding of 
response actions and relies less on Fund 
expenditures. In addition, EPA's 
recently completed internal 
management review of the Superfund 
program ("A Management Review of the 
Superfund Program," June 1989] ranked 
the increased use of enforcement 
capabilities to encourage PRP-funded 
cleanups as one of EPA"s highest 
priorities. The comment above reflects a 
need for clearer articulation of what is 
already a well-estabiished EPA policy to 
emphasize enforcement. 

EPA will use the fact and threat of 
enforcement, encompassing a broad 
range of administrative and legal tools, 
to increase the proportion of cleanups 
undertaken by private parties. 

Final rule: There is no rule language 
on this issue. 

Name: Special notice and moratoria. 
Proposed rule: There is a general 

discussion of special notice in the 
preamble to the proposed NCP and an 
overview of the Superfund program and 
response process (53 FR 51432). 

Response to comments: Several of 
those who submitted comments believe 

that the discussion of speciai notice and 
moratoria in the preamble to t!-!e 
proposed 1\CP provides a good 
introduction to the Superfund prograr:1. 
but asked for more specific language 
articulating EPA's enforcement strate8Y 
for the program clarifying a priority for 
enforcement responses over Fund­
financed responses. One commenter 
requested language stating that formal 
negotiations are not the only vehicle for 
reaching a settlement with PRPs. and 
that informal negotiations can and do 
extend beyond the 60-day formal 
negotiation period if "sufficient progress 
has been made." 

EPA believes that a clear articulation 
of its goals for program enforcement is 
necessary and appropriate, but that this 
articulation belonc:Js in the form of 
guidance documents on general policy 
goals and not as part of these 
regulations. The preamble to the 
proposed NCP discussion of § 300.430, 
special notice and moratoria. already 
articulates EPA's preference for 
enforcement responses clearly: "A 
fundamental goal of the CERCLA 
enforcement program is to facilitate 
settlements, i.e., agreements securing 
voluntary performance or financing of 
response actions by PRPs" (53 FR 
51432). The discussion also recognizes 
the important role uf informal 
negotiations:" 'formal' negotiations 
should not be viewed as the sole vehicle 
for reaching settlement * * * • 
[F]requent interaction between EPA and 
PRPs, through exchange and 'informal' 
discussions may be appropriate outside 
of the 'formal' special notice 
moratorium" (53 FR 51432]. The 
discussion specifies that negotiations 
can continue beyond the 60-day 
negotiations period if EPA receives a 
"good faith offer," a stipulation more 
specific than the broader "sufficient 
progress" lar:guage proposed by the 
commenter and reflective of statutorv 
directives under section 122(e](2](b].-. 

Fi.7al rule: There is no rule language 
on this issue. 

Name: Exemptions for federal 
facilities. 

Proposed rule: Section 300.2 outlines 
the statutory requirement for NCP 
revision to reflect changes made to 
CERCLA by the 1986 Sl\R.A 
amendments. Section 300.3 describes the 
NCP as applying to federal agencies and 
states for responses governed under 
CERCLA and in cases of oil discharges 
and other hazardous releases. The 
preamble to the proposed NCP describes 
the applicability of the NCP to federal 
facilities (53 FR 51395-96). 

Response to comments: One 
commenter pr()posed that a general 

"grar:dfa ther .. c!at.:se be a:.2ie::! to t:· 
proposed i'JCP exer:1ptir:g federal 
agencies from complying witt: ne·s 
regulations for actions and st'Jdies 
federal facilities already in prcg:es 
initiated under preexisting :-:cp 
regulations. A rei a ted ccmrr:e!1t as~ 
that a grandfather clause exempt a: 
party who has initiated response uc 
at a site under the provisions of the 
preexistinc:J 1\CP. A commenter arQ·~ 
that any other policy wculd be -
"disruptive to em·iror.mental prog~: 

EPA disagrees, and believes that 
new NCP provisions should take e:: 
30 days after promulgation, as prov: 
herein. The commenter's suggestio!1 
would result in a situation where 
response actions "initiated" before 
rule would be exempt. However. me 
response actions-especially 
remediation of contaminated grounc 
water-can take years to complete: 
wo.uld not be appropriate to exempt 
from this rule actions that will cont. 
for long periods of time. EPA did 
consider the option of making the ru 
effective for those "phases" of respc 
actions begun after the effective dat 
howe..,·er, it is difficult to divide 
response actions into distinct phase: 
especially in the case of long-term 
remedial actions. On the general iss: 
whether the new requirements willl 
burdensome, several points are war: 
noting. First, EPA's stated policy ha~ 
been to use the proposed NCP revisi 
as guidance, and in fact, EPA has de 
so: thus, the majority of provisions i1 
today's rule are well kr:own. Second 
a large degree, today's rule impleme 
the SARA statutory requirements.\\ 
have been in effect since 1986: ongo· 
actions are already req:1ired to mee! 
those requirements. 

With regard to the suggestio:-: tf:2: 
generally applicable NCP requireme 
should apply to federal faciL ties or. 
different schedule than would appl:: 
others, EPA notes that CERCLA sec 
120(a) is very clear in prohibiting sp 
treatment for federal facilities: 

All guidelines. rules, regulations. and 
criteria which are applicable to prelimin 
assessments • • •, applicable to such 
facilities under the National Contingenc 
Plan, applicable to inclusion on the :\at! 
Priorities List, or applicable to remedial 
actions at such facilities shall also be 
applicable to facilities which are owned 
operated by a department, agency. or 
instrumentality of the United States m r. 
same manner and to the same extent as 
guidelines, rules. regulations, and criter 
applicable to other facilities [emphasis 
added). 

EPA will, however, after a notice ar 
comment rulem<1king. issue a new 
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~:;D?::i~t K to the .'>:CP :hat will address 
sc:r.e of the special concerns of the 

"~".-.!'if!!' 'ederal iadities. and problems t.::'lique 
to federal facility clear.ups. 

1 

F:.?al rule: See preamble sect: on on 
t 300.3 for revisions to proposed rule. 

. Same: Sections 3C0.420. 300.430 and 
:!('0.-135. Early notification and 

~ involvement. 
f.;- Proposed rule: Section 300.420 
-.. describes the methods. procedures and 

· criteria used during remedial site 
evaluation. Section 300.430 describes the 
specific tasks and activities of the RI/FS 
process and selection of remedy. 
including a preamble to the proposed 
~CP discussion section on special notice 
and moratoria pursuant to CERCLA 
section 1ZZ[e) that describes how EPA 
can issue special notice letters to PRPs 
in pursuit of a settlement agreement. 

· Section 300.435 describes RD/RA 
activities. including procedures for 
public and PRP notification when 
remedial actions differ significantly from 

· those outlined in the ROD. 
Response to comments: Several of 

these who commented believe that the 
NCP should expliciHy identify 
opportunities for early PRP notification 
and involvement, and agreed that 
notification should be made to all 
parties as soon as practicable after site 
discovery. both to facilitate settlements 
and information gathering. and to help 
EPA make an informed decision on 
deferred listing. One suggested that the 
proposed NCP state that EPA regional 
staff should involve "willing" PRPs in 
project scoping, resulting in less 
remedial alternatives to evaluate. The 
comment did not specify whether 
"willing" referred to settling PRPs or 
ccoperative. nonsettling PRPs. or both. 
The comment added a request to include 
an overall site remediation management 
plan as part of the RI/FS in the proposed 
NCP. Another com.rnent suggested that 
introductions to all three sections at 
issue above should state EPA's 
co:nmitment to issue general and special 
notice letters to know:-~ PRP.> bef:re 
taking any action at L~e site. Fin;}!ly. one 
con-.ment outlined a re1.ised precess to 
better involve PRPs in remedial .action: 
PRPs should be notified of selection of 
an RI/FS contractor and be given copies 
(with an opportunity to comment) cf 
project scoping and work plans. 
sampling plans and all sampling results 
as they become available. a list of 
ARARs. a list of potential altemath·es 
for the FS. and copies of Lh.e risk 
assessment. 

Section 300.415(a)[2) adds language 
articulating EPA's commitcent to 
contact known PRPs wto the extent 
practicable" in order to "determine 

whether thev can and wli! oerfarm the 
necessary r~moval action".\53 FR 
51500). EPA believes that it must 
rreserve its discretion regarding timin6 
of PRP notification provided in the 
statute to protect its enforcement and 
response flexibility. The preamble to the 
proposed NCP already reflects EPA's 
com!l'Jtment to early notification and 
early PRP involvement at a site in the 
discussion of§ 300.430: "EPA believes 
that settlements are most likely to occur 
and will be most effective when EPA 
interacts frequently and early in the 
process with PRPs" (53 FR 51432). 
Specific regulations would restrict EPA 
discretion and the use of incentives in 
edorcement activities to bring about a 
settlement. Finally. the statute already 
provides PRPs with an opportunity for 
further involvement in the Rl/FS process 
by entering into an agreement with EPA 
and conducting the RI/FS and/ or the 
response action. 

Final rule: EPA is promulgat!::g the 
rule as proposed. 

Subpart F-Sta:e Jnvolveme!!t in 
Hazardous Substance Response 

Subpart F is completely new. It 
combines concepts described in 
separate sections in the existing NCP on 
state role and involvement into one 
subpart. which codifies all regulatcry 
requirem2nts for state participation and 
involve.-nent b CERCLA-authorized 
response actions. It also includes the 
minimum requirements EPA will follow 
to ensure that all states are provided an 
opportunity for "substantial and 
meapJngful" involvement in the 
initiation. development, and selection of 
reme.dial actions as mandated by 
CERCLA section 1Z1(f](l). Fcllowirrg are 
su::unaries of major com::nef'.ts on tl'-.e 
proposed subpart F and EP.-\'s 
rcs;;ons;:s. 

,vame: Section 300.5. Definiticns of 
ccoperatio::e agreement and Superfund 
state contract. 

Proposed rule: The proposed .'>:CP. 
§ :}C0.5. includes defiilltic:~s oi two terms 
not ;;revious!y dclil'led: Cocpcrati\'.;: 
agreemer:t a.-;d Superfund 5late contract. 
Cooperative agreeme:1t means a federal 

·assistance agreement in which 
substantial federal involvement is 
anticipated during the project. 
Superf..md state contract means a joint 
agreement between EPA a:-~d a st::;.te th:1t 
documents any required cost share and 
assurances necessary to conduct a 
responsa action. 

Response to comments: Some 
comments were received on the 
definition of cooperative agreement. 
One commenter argued that the 
definition sh::;uld be revised to re::ogr.b:e 

the aYailability of state cooperative 
agreements under section 311 of t~e 
Clean Water Act and the Coast Gc;<:nJ's 
a:1thoriiy to enter into such agreemer,ls 
under the Clean Water Act and 
CERCL\ section 104[d) .. \nother 
commenter stated that the recipient of a 
cooperative agreement should already 
ha·•e been determined to be qualii:ed 
and responsible to conduct the response 
actions described in the coooerative 
agreement without substantial L"1.-\ 
involvemerrt. "Substantial EPA 
involvement"' was also disputed by 
another commenter who suggested that 
cooperative agreement be defined as a 
fcdt!ral assistance agreement which 
authorizes the performance of fede:al 
d:Jtles and responsibilities within a 
prescribed scope. 

Cooperative agreements under 
CERCI.A are subject to the Federal 
G:ant and Cooperative Agreement Act, 
31 U.S.C. 6301-{S, which defines 
cooperative agreement as a legal 
instrument in which substantial federal 
involvement is anticipated. This 
definition applies as well to CERCLA 
cooperative agreements. Moreover. EPA 
believes that there will be substantial 
federal involvement or oversight under 
most CERCLA cooperative agreement5. 

In 1988, the Office of Management and 
Budget revised Circular-A102 and 
established a government-wide 
"common rule" for all federal agencies 
whiCh prescribed the administrative · 
requirements Jor federal assistance to 
states, local governments, and federally 
recognized Indian tribes. EPA 
irup!emented this common rule through 
40 CFR part 31. which w.as developed at 
the time the NCP was proposed. As a 
sup?lement to 40 CFR part 31. EPA also 
pro;nulgated separate im;:Jlementi:-:g 
regulations for Superfund, 40 CFR pa:-t 
35 subpart 0. Cooperative Agreements 
ar.d Superfund state contracts for 
St:perfund Respor:se Actions. Either a 
c:JOperative agreement or a Superfund 
state contract must be used to obta!n t}:e 
nece5sary CERCL<\ section 104 
a~surances. 

T~e definitions of cooperative 
agreement and Superfund state contract 
in 40 CFR part 35 subpart 0 a:e 
somewhat more detailed than tbe 
definitions for the same terms in the 
proposed NCP. The final NC? 
incorporates the 40 CFR part 35 subpart 
0 definitions. The final I\iCP also cross­
reierences parts 31 and 35 subpart 0 
where appropriate. EPA acknowledges 
the United States Coast Guard's 
aut..ll.ority to enter into cooperative 
agreements under section 311 of the 
Clean Water Act and that E.O. 12580 
provides the Coast Guard and other 
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federal agencies with certain authorities 
under CERCLA. However. EPA believes 
that it is not appropriate to include this 
in the definition of cooperative 
agreeme:1t since the definition of this 
term is already prescribed by the 
Federal Grant and Cooperatlve 
Agreement Act of 1977. 

Final rule: 1. Proposed deiinitions in 
§ 300.5 are revised as follows: 

Cuoperatil·e agreement is a legal 
ir.s:rument EPA uses to transfer monev. 
property. services. or anything of valu~ to a 
recipient to accomplish a public purpose in 
which substantial EPA involvement is 
anticipated during the performance of the 
project. 

S,;;:;erfur.d state cont.-act means a joint. 
legally binding agreement between EPA and 
a state to obtain the necessary assuranc2s 
before a federal-lead remedial action can 
begin at a site. In the case of a political 
subdivision-lead remedial response. a three­
party Superfund state contract among EPA. 
the state. and political subdivision thereof. is 
required before a political subdivision takes 
the lead for any phase of remedial response 
to ensure state involvement pursuant to 
section 121(0(1) of CERCLA. The Superfund 
state contract may be amended to provide 
the state's CERCLA section 104 assurances 
before a political subdivision can take the 
lead for remedial action. 

2. Cross-references to the relevant 
portions of 40 CFR part 31 and part 35. 
subpart 0, have been added to the NCP 
in the following sections of subpart F: 
300.500(b). 300.505(c), 300.510(a), 
300.510(b)(2), 300.515(a), 300.515(g). and 
300.525(a). 

Name: Section 300.500. General. 
Section 300.505. EPA/state Superfund 
memorandum of agreement (SMOA). 
Section 300.515(h). Requirements for 
state involvement in absence of SMOA. 

Proposed rule: Proposed § 300.505 
established general guidelines for 
developing and implementing a SMOA 
between EPA and a state (see preamble 
discussion in 53 FR 51455). A SMOA is 
an operating agreement that details hew 
EPA and a state shall conduct business 
for remediating sites within that state. 
This section further described the ways 
in which a SMOA can provide a 
framework for the EPA/state 
partnership and how a SMOA may be 
used to establish the nature and extent 
of EPA/state interaction during 
response activities, to define the roles 
and responsibilities of each agency. and 
to describe the general requirements for 
EPA oversight.2 3 Proposed § 300.505(a) 

23 The term ''partnership" does not imply that 
EPA and a state enter into a form<~ I legal 
partnership agreement. 

also specified that a SMOA is not 
required unless a state requests to be 
designated as a lead agency for non­
Fund-financed response actions at NPL 
sites. or to recommend a remedy for 
EPA concurrence for Fund-financed 
response actions. As proposed, the 
regulation would have established a 
S}..!OA as a prerequisite for both types 
of state involvement. 

Section 3Q0.515(h) described 
categories of requirements for state 
involvement in the absence of a S:\IOA. 
or in the event that the SMOA did not 
address all the major requirements for 
state involveme:1t in remedial and 
enforcement responses. This section 
required that, in the absence of a 
SMOA. the support agency was 
responsible for providing the lead 
agency with potential ARARs and TBCs 
by the time site characterization data 
were available. The potential ARARs 
shall be communicated in writing within 
30 working days of the lead agency's 
request. After the initial screening of 
alternatives. and.before comparative 
analyses are conducted, the support 
agency has the opportunity to 
communicate additional requirements 
that are relevant and appropriate within 
30 working days of receiving the. 
request. Finally, the lead and support 
agencies shall remain in consultation so 
that ARARs and TBCs are updated, as 
necessary, until the ROD is signed. 

Response to comments: 1. SMOA as 
prerequisite. Two commenters agreed 
that a SMOA should be required if a 
state requests to be designated as lead 
agency for non-Fund-financed actions at 
NPL sites or to recommend a remedy for 
EPA concurrence for Fund-financed 
actions. One of these commenters stated 
that. if EPA requires a state to sign a 
SMOA for these purposes. EPA must 
reach agreement with the state on the 
S:\10A within one year. Other 
commenters objected to linking the 
ability of a state to recommend a 
remedy for Fund-financed response to 
the existence of a SMOA. One 
commenter stated that delegation of 
program components should not be 
linked to the existence of a SMOA. 
Several commenters expressed the view 
that such requirements undermine the 
goal of a true partnership between EPA 
and the state. Commenters noted 
several concerns regarding this subject. 

They argued that CERCLA section 
121(f) mandates that EPA provide states 
with meaningful and substantial 
involvement in implementing Superfund. 
Since the SMOA is a voluntary. 
nonlegally binding document, 
commenters asserted that the lack of a 
SMOA should not prevent states from 
participating meaningfully in the 

program. Commenters further c.r2'-' 

that the existence of a S\!OA wi'l . 
improve the ability of states to s~;~ 
and recommend a remedy. partie:.:; 
for those states already Jssumin';! :.· 
roles. Degree of involvement shouL 
func:ion of interest and ability, r.o: 
the existence cf a s:-.tO:\ at a par:; 
moment in time. One commente: 
s:ressed that requiring a state to h~ 
S\IOA in order to be a cor.tributir.£ 
member in the Superfund program 
create a serious problem for a s:a:e 
particularly if the region de::!i::.es tc 
enter into a S~10A. 

Several commenters stressed t!-: 3 

S~IOA should not be a prerequisite 
state to recommend a remedy forE: 
concurrence at a Fund-financed sit, 
such cases. a cooperative agreeme:-. 
would already be in existence a::d 
would address manv of the issues 
otherwise contained in a SMOA. 
Furthermore. as lead agency. the s:, 
will have exte:1sively analyzed the 
response needs and will be well 
qu::.lified to select and recommend , 
remedy. 

Many commenters mentioned t.l:a 
EPA can accept, reject. or modify ar 
state recommendation for Fund-fina 
actions. This final authority over th; 
state's remedy recomme:1dation rna 
having a SMOA as a prerequisite 
unnecessary. Finally. several 
commenters asserted that EPA's 
decision to concur or not concur wi: 
the state's recommended remedy sh 
be based on whether the 
recommendation is sound and satis 
the nine remedy selection criteria. r 
on the existence of a SMOA. 

Another concern expressed by 
commenters regarding concurrence 
one of timing. Several commenters • 
worried that the process of negotiat 
SMOA can take a significant amou: 
time and could delay designation ol 
sites for state-lead cleanup in the 
meantime. States that have 
demonstrated experience in Superf1 
implementation should not be restri 
from re:ommending a remedy until 
negotiations are completed and a S 
is in place. · 

Commenters generally did not ag 
with requiring a SMOA as a prereq 
for state lead during non-Fund-fma: 
response actions at NPL sites fer tv 
reasons. First. commenters asserte< 
lead agency designation should be 
based on a state's ability to manag• 
necessary response activities. not c 
existence of a SMOA. Second. 
commenters stated that if the SMO 
was required for the state to be 
designated the lead agency. somes 
could be denied the opportunity to 
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,..sume the lead if regions declined to 
. e;1ter into 5:-.tOAs. A ~ew ccm:nenters 

111entio~ed that so far It appears that 
has not placed a priority on 

lizing a S\tOA even when the state 
initiated the drafting and 

pment process. A few 
;:-c:1u"""''"~rs were concerned that 
i:nposing a prerequisite for ncn-Fur:d­
financed state leads may pose a 
hadship for smaller states, which desire 

· limited participation in lead 
activities. The commenters point out 
that a Sl\IOA does not contain any 
provision~ that_ could n_o~ otherwise_ be 
provided m a Site-specific cooperattve 

EPA agrees with commenters that the 
. S~!OA should not be a prerequisite for 
certain program activities, and has 
modified the final rule accordingly. EPA 
will not require states to negotiate 

· SMOAs in order to recommend 
remedies for EPA concurrence at Fund­
fmanced sites. or to be designated as 
lead a2encies for non-Fund-financed 

· action~ at NPL sites. A SMOA is net the 
appropriate mechanism to designate 
sites for which a state will recommend a 
remedy. EPA and a ste.te will agree in a 
coo;Jerative agreement that the state 

·.may recommend a remedy at a site for 
which the state has been designated as 
the lead agency. EPA has decided to 
remove the SMOA as a prerequisite for 
these activities in order to emphasize 
the primary purpose of SMOAs as 

agreements through which 
EPA and a state can agree on 

· communication and coordination 
processes throughout the remedial 
process. This approach will be more 
conducive to expanding the EPA/state 
'partnership in the Superfund program. 
EPA will enter into S\fOA discussions if 
requested by a s:ate. 

EPA agrees that the absence of a 
SMOA should r:ot in itself limit the level 
of participation by a state in the 
Superfund program, nor does the 
existence of a SMOA improve the 

·ability of a state to participate more 
fully in the program. A SMOA can, 

·_however, act as an effective 
. management tool and lead to a more 
effective EPA/state partnership through 
better defining roles and distributing 
responsibilities according to each 
_party's resources and experience. Thus. 
SMOAs may contribute to more 
consistent program implementation 
_nationwide, while providing EPA and 
states flexibility in conducting certain 

·.Program activities. Lead designations for 
both Fund-financed and non-Fund­
financed sites should be determined 
based on interest, capability, and 
available resources. · 

2. ARAR ret:iew times. Seve:c:l 
cor:~menters suooorted the JO-d2·1 
deadline for support agencies to ;dentify 
ARARs. which applies to states without 
a S~lOA. In addition. a few ccmrr:enters 
stressed that timelv ARAR identification 
is important for sites in states with and 
without a SMOA to achieve rapid 
response actions. and suggested that 
states with a S\lOA also be subject to 
the 30-dav deadline. One commenler 
srecifically stated that review times set 
forth in the proposed rule do not provide 
a sufficient amount of time to identify 
and communicate ARARs to t!:e lead 
agency. A minimum of 30 days is 
necessary to give suptJort agencies the 
opportunity to review the information 
located in various documents 
adequately. 

EPA agrees that time!y ARAR 
identification is important in expediting 
response actions. The 30-working day 
timeframe in § 300.515(h)(2) generally 
will apply to all lead and support 
agencies in the absence of a SMOA. 
However. EPA believes it is also 
important to allow EPA and states 
flexibility to agree on site-specific 
ARAR identification timeframes. A 
S:-JOA may reference the language of 
§ 300.515(h)(2), or specify a mutuaily 
agreed upon a!ternative; however, to be 
legally binding, any alternative 
timeframes negotiated in a S:'-tOA must 
be documer:.ted in site-specific 
agreements. 

3. Impact of SA!OA on response 
agreements. Several commenters 
expressed concern that entering into a 
Sl\lOA could impact agreements already 
in place to which the state and/or EPA 
is a party. In particular, this conflict 
could raise issues of due process, 
especially when existing agreements 
involve potentially responsible parti.os. 
To eEminate the possibility of this 
prob!em. commenters recommended that 
a provision be added to § 300.505 to 
ensure that a SMOA will not impact 
existing enforcement orders. cansent 
orders. or cooperative agreements. EPA 
agrees with the commentP.rs and will 
revise the NCP accordingly. The S:-..IOA 
is a non-binding docum~nt, and 
therefore cannot alter existing legally 
binding response agreements. 

4. Removal coordination and S;'t.JQAs. 
See preamble discussion to § 300.415 en 
state involvement in removal actions. 

Final rule: Proposed § 300.505 is 
revised as follows: 

1. Language has been reordered and 
modified to better describe the purpose 
and contents of SMOAs. 

2. The final rule states in § 300.505(a) 
that EPA shall enter into S:-..fOA 
discussions if requested by a state. 

3. L:mguage in the proposed rule 
::!a!<ing the SMOA a p:-e:eq\1isite in 
order for a state to recomm<:r:d a r2:-:1edv 
for EPA concurn111ce at a Fund-financec' 
site or to be designated as the lead 
agency at a non-Fund-financed :'\?L site 
ha3 been deleted. 

4. Proposed § 300.505(a)(-t)(i) 
(renumbered as final § 300.305(a](3n is 
re\·ised to state that review times 
established in a S~·iOA must also be 
documented in a site-specii:c 
cooperative agreement or Su;:er!\.:::d 
state contract to be legally bindi:':g. 

5. Proposed § 300.505(a)(-l](ii) 
(renumbered as final§ 300.505lc)) has 
been revised to state that site-specific 

·agreements entered into pursuant to 
CERCU\ section 104(d)(l) shall be 
developed in accordance with 40 CFR 
part 35 subpart 0 and that the S~·IOA 
does not supersede any site-specific 
legal agreements. 

6. A new§ 300.5G5(d)[Z)[viii) h:o~s been 
bclc~ded to add other CERCL-\ 
implementation acti\·ity di~cussiG::'.5 to 
the SMOA process, 

7. Language is added to§ 300.515(d)(2.) 
stating that even though alternative 
timeframes for A..~ identification may 
be established in the S:-.lOA. such 
ti..-neframes must also be docume:1ted in 
a site-specific agreement !0 be bi:-:d:.::6. 

8. In final rule § § 300.5 (definition of 
"S~lOA"), 300.500(a), 3C0.505(a)(1). (a)f3) 
and (d)(l), the word "removal" is bei:-.6 
added before the word "pre-r:>rr:e::lia!" 
(see preamble discussion en § 3GO.-H5. 
"State involvement in removal actions"). 

9. Language on advisories. criteria or 
guidance in § 300.505(d)(Z}(iii) has been 
modified (see preamble section on 
TBCs). 

Name: Sections 300.510(c)(l) a.-:d (c;~:) 
and (e). State assurances-o;::erati::::-1 
ai:d maintenance and waste capci:y. 

Existing rule: 1985 :'I:CP § 3:J0.6ilfD 1[:) 
provided that states r.;ust ha•;e met t!-:~ 
requirements of CERCLA sectio:1 
10-l(c)(3) prior to initiation of a Ft:nd­
fi:Janced remedial acticn. CERCL\ 
section 104(c)(3)(A) required a state to 
assure all future maintenance cf the 
remedial action for the expected life cf 
such action. CERCLA section 
104(c)(3)(C) provided that the state 
would pay or assure payment cf 10 
percent of the cost of the remedial 
action, including all future maintena:1ce. 

Proposed rule: Proposed 
§ 300.510(c)(l) restated the requirements 
of the 1985 NCP (53 FR 51455-56). It 
indicated that, pursuant to CERCLA 
section 104(c). the state must provide 
assurance, prior to the remedial action. 
that it will assume responsibility for 
operation and maintenance (O&~f) of 
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t~e implemen:ed remedial ac::on for ~he 
~;,~,e:ted life cf sue!: a~IJn. P.:oposed 
§ 31Xl.510(c)f2l stated that EPA mJy 
~bare. for up tu one year. in the cost of 
O':"·€ration of the remedial ac~ion to 
e~sl!re that the remedy is operational 
ar.d functional. Proposed § 3l}Q.~~5(f) 
provided. pursuant to CERCL'\ section 
llri(c)(6). that EPA will fund f.or up to 10 
ye<Jrs r::easure:> to restore ~ouod or 
surface water quality. Proposed 
§ 3G0.510(e] described requirements for 
s:at;:s provitling a waste c:apacity 
assurance. 

F.esponse to comments: Sever-.ll slate 
commenters argued that CERCLA 
se::ticn 104(c]'(3J{C) requires that 90 (or. 
in some cases. 50) percent of t.~e cost of 
O&M will be federally funded. Some of 
the commenters also cite CERCLA 
section 104(c)(7), which refers to federal 
funding of O&M pursuant to CERCLA 
sections 104(c)(3)(i) and (6) and S. Rep. 
No. 9&-848 (1980). One commen.ter 
claimed that requiring a state to fund 
Oli:M costs entirely biases EPA's 
selection process to favor remerlies that 
are less permanent and less effective. by 
minimizing short-term expenditures at 
tbe expense of greater state-fn.nded 
O&M. Another commented that states 
have agreed to op.eration and 
maintenance of remedies. 

EPA has followed a general policy of 
requiring states to assu-:-e the payment of 
operation and maintenance costs for 
Fund-financed remedial a.ctions. 
Operation and maintenance cosn; are 
generally identified in th€ ROD and 
remedial design so that s.t.at:es have an 
opportunity to comment and recommend 
revisions to such costs. This policy is 
consistent with section 104(c](3) of 
CERCIA. which provides that FWJ.d­
financed response ac.tions may not take 
place WJ.til wthe slate assure(sJ all future 
r.:aintenance of the removal and 
remedial actions providerl for the 
expected life of such actions as 
determined by tbe President • • •-" 
EPA further believes that Congress has 
implicitly accepted this policy by 
providing in CERCLA sec.tion 1D4(cl(6} 
that a certain class of activities. namely 
those to operate and maintain treatment 
and other measures necessary to res; tore 
surface or ground water for up to 10 
years. are remedial action and. 
therefore. are subject to the general 00/ 
10 or SO/SO cost .share .requirements. The 
statute goes on to provide that activities 
to maintain the effectiveness of those 
restoration measures. ance protective 
levels are .achieved .or up to 10 years. 
wb.U:h.ever .is earlier. are lobe 
considered 0&M {.for whU:h the sta!e 
pays 100 percent under .a long-stand.Wg 

pcl!cy) fsee preamLle discussio:J c:J 

s 300.435([)}. 
CE!<CLA section 104(<:)(3)(Al provid<:s 

that "the state will assure all future 
maintenance of th'! rereoval and 
remedial action provided [in sec'.ioo 104] 
for tl;e expected ilfe of s:u:h actions as 
determined by the President" (emphasis 
added)- EPA believes that L"ils language 
places this respo!:sibiiity for ilie 
operation and mainte.'1ance of respon!ie 
acrlons-i~ding the fundir:g as.pec~­
on the states. Indeed. Congress 
implicitly ack;}OWtedged this by carving 
out only a limited exception from Cs.M 
in CERCLA section 104(c)(6}. As the 
House Committee -on Publi1: VJorks acd 
TransPortation noted jn a discussion of 
t!le pr~cursor to section 104(c)(6). 
"* • • ground or surface water cleanup 
will be completed as part of the 
remedial action. and not be !eft to 
O?eration and maintenance activities 
whkh must be funded by o stale." H. 
Rep. 253. 99th Cong. 1st Sess~ part 5 at 
10 (1985) {err.phasis added}. In adilition. 
although a bill to require EPA to pay a 
cost share for O&M was considered 
during the SARA reaut.horization 
process. it was na1 repor!ed out Gf t.'le 
98th Congr~ss. (See H. R~p. 690. 98.th 
Cong., 2nd Sess... part 1 at 4.445 (1904)­
Repcrt of ilia House Committee on 
Energy and Commerce.} 

In addition. as no.ted under 
§ 300.430{a)f1)[ii){D), institutional 
controls may be required to provide for 
the protectiveness of human health and 
such institutional controls have a valid 
role in the remediation -of a site when 
active treatment of a site is nGt 
practicable. Where institutional controls 
are employed as part of a response 
action. care must be taken to ensure that 
such c.ontrols are reliable and will 
remain in place. Theref.ore. when 
appropriate. as part of the O&M 
assurance required by CERCLA section 
104(c)(3} and § 300.510(c) of this 
regulation. the state must assure that 
any institutillnal controls implemented 
as part of a remedial action at a site are 
in place, reliable. and will remain in 
place after the initiation of O&M. The 
final rule has been changed to reflect the 
need to maintain institutional ~antrols 
when appropriate. 

Further. the expexience of the 
Superfund program has been thal EPA's 
selecti-on process does nGL favor 
remedies that are lesa permanent and 
less effective. by minimizing 5hort-term 
expenditur.es .at .the apense of greater 
state-funded O&M. On theamirary, 
current data reveal that the trend has 
been -toward the use of JDDre permanent 
technologies. CERCLA sectiD.n lZl{b)(l} 
requires that EPA $elect .a remedial 

::;c~:an !l::at is protective of :::..:--:2:1 
3~d ~he env;:orune~t. is ccst-Effec: 
and utilizes permanent :.ec:1nc:•J,_;;f 
the maximum e>:tent prac:ir.;;0ie. i; 
ort:e~ to formulate a mor!: c:onsistc 
approach in select.ng remeti.:e~ at : 
nine selection crite~ia are used [se 
§ 300.430). A remedy is not se.lec~e 
based on cost sha!'e alo~. ra:~c:- : 
selection of remedv precess :s L "~ 
a balancing appro~ch of the nir:e 
criteria. In fact. EPA has r..odificd 
proposed approach to encourage 
selection of treatment a!terr.atives 
emphasizjng the c-:-iteria of lor:g-te~ 
effectiveness and permanence and 
reduction of toxicity. mobility. or\ 
L'lrough treatment in the fjr;a] ru!e 
§ 300.43D(f)(1)(ii)(E)). 

In a..r10ther change in ~his sec:ion 
lar.g-.. wge in § 300.510(e) desc:-ibir.f 
requirements for providing the wa: 
capacity a.s:surance bas been rev!s 
codify language from CERCLA. sec 
104[ c)(9) and to refll)ct the pas.sa.ge 
the October V. 1989 date for 
applicability of this assuraJ1ce unc 
CERCLA section 104{cJi9)- EPA 
genern.ily 'Will use the follo .... ing to 
determine tbe adequacy of the sta1 
as:;uran.ce: {1) The plan subrrjtted 
EPA C01:l1Iller1tin.g the waste ca;::ac 
availability. (2) the state·s 'h"Titten 
commitment to implement the piar 
(3) the state's 'Written comrrut:nent 
implemlmi .any adc!itiocal measll1'< 
deems nec:e.s..ary 1o provide for 
adequate waste capacity (see Ass 
of Hazardous Waste CapaC:!y 
Guidance. OSW£R llirec~ve No .. ! 
(December 1988) and OSWER Dir< 
No. 9010..QOa (Octob1!-r 1989)).. 

Final role: 1. EPA has revis-eD 
§ 300.510(c)(1) to state that any 
institutional controls assoC:ated l' 
response actions are a part of the 
required CERCLA sec::ion 104rcj 
assurances. 

2. EPA has r€'\ised § 300.510\e) 
codify language in CERCL\ secti 
104(c)(9) and to reflect the passa~ 
the October17,1989 date for 
applicability Qf the waste cap;.;cil 
assurance. Also. the rule notes tr 
issue of whethe!' or not Indian tri 
s.tates far ptrrpOses of CERCLA s 
104(c)(9l has not yet been decide 
EPA. 

Name: Section 300.S10(f}. Stat£ 
assurances-acquisition of re.al 
property. 

Prapased rule: Section 300.51{) 
proposed that if an interest iD re 
property wa$ to be acquired in c 
conduct a response action. as a 
rule. the state in which the prop< 
located must have agreed to a{:c 
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!:old the r:ecessa:-y property in:erest. If it 
was ne::ess3ry for the United States to 
acquire the interest in property to permit 
implementation of the response. t!:e 
state must have agreed to accept 
transfer of the ace !..:ired interest on or 
before the comple.Uon of the response 
action. 

Response to co::;;ments: Several 
commenters cont€nded that CERCLA 
section 104(j)(2) provides that a state is 

. required to assure that it will accept 
transfer of the interest following 
completion of the remedial action. They 
argue that states do not have to accept 
title to property until the remedial 
response is completed, not earlier, and 
that the determination of whether such 
property must be acquired does not lie 
solely with EPA. but must be made in 
consultation with the affected state. The 
commenters also object to the proposed 
rule's application to "response actions" 
instead of "remedial actions" as 
provided by CERCLA section 104(j)(2) 
because EPA does not have the 
authority to force a state to accept title 
to contaminated property after a 
removal action. Some commenters 
suggest that other mechanisms to 
implement response actions. such as 
voluntary consent, search warrants or 
court orders. should be used to 
implement response actions. 

EPA agrees that other mechanisms 
such as voluntary consent, search 
warrants, and court orders may be used 
to implement response actions. 
However, in some circumstances it may 
be necessary to acquire an interest in 
real property for implementation of the 
response action. As stated in the 
proposed rule, the state in which the 
property is located must agree to 
acquire and hold the necessary proper~y 
interest. 

If the state intends to acquire property 
directly, but lacks authority to condemn 
or otherwise acquire it or is unable to do 
so in an expeditious manner, it may be 
necessary for the United States to 
acquire the interest in the property to 
permit implementation of the response. 
In such instances, the state must accept 

·· transfer of the acquired interest on or 
before completion of the response 
action. EPA would prefer that a state 
accept transfer of the acquired interest 

- ... prior to completion of the response 
-!~· · · action. Of course, the state may pass 
1· ... title to its interest to another entity such 

t~
: _ ·. as a political subdivision to hold. as the 

_- state deems appropriate. While 
• ownership of such interest would not 

a A- · . result in CERCLA·liability pursuant to 
11 ,. ; ~- CERCLA section 104(j)(3), EPA 
as . understands that states are concerned 
nd . · • about common law liability that could 

I .. 

r~su1t from ow:1ersf:i? ;e.;z .. arising fror.1 
injuri2s to persons ca;;:ir:g on the 
property) and that they would prefer not 
to take title to such property untH 
completion of the response action. EPA 
believes that it is not going beyond the 
statutory language to require a state to 
accept title "on or before" completion of 
the response action; the section merely 
gives the states the option to accept title 
prior to completion of the response 
action. 

Although Indian tribes are not 
required to provide the CERCLA section 
lO~(c) assurances, federally recognized 
Indian tribes are not exempt from 
providing the CERCLA section 104(j) 
assurance. However, EPA will consider, 
on a case-by-case basis, what 
assurances are necessary where there 
are legal barriers to a tribe's taking title 
to property rather than having it held in 
trust for the tribe by the United States. 

Final rule: EPA is revising§ 3G0.510(f) 
to state that the state must also accept 
transfer of any interest in acquired 
property that is needed to ensure the 
reliability of institutional controls 
restricting use of that property (see 
discussion above on § 300.510(c)(l)). 

Name: Section 300.515(a). 
Requirements for state involvement in 
remedial and enforcement response. 

Proposed rule: Proposed 
§ 300.515(a)(l) stated that EPA would 
designate a state agency as the lead 
agency for a response action on the 
basis of whether or not it had "the 
capability to undertake such action." 
Language in the preamble to the 
proposed NCP (53 FR 51456) stated that 
EPA was currently considering more 
specific criteria, including: Overall 
expertise, legal authorities, 
administrative and contracting 
capability, financial management 
systems, site complexity. availability of 
site-specific resources. past federal or 
state actions at the site, and past state 
cleanup activities. 

Proposed § 300.515(a](2) stated Ll-tat 
for EPA-lead Fund-financed remedial 
planning activities, the state agency 
acceptance of the support agency role 
during an EPA-lead response shall be 
documented in a letter or a SMOA. 

Section 300.515(a)(3) proposed that 
site-specific agreements were generally 
unnecessary for non-Fund-financed . 
response actions unless a state intended 
to later seek credit for its actions. 
· · Response to comments: 1. Section 
300.515{aj{1}. Commenters stated that 
the criteria stated in the proposed 
preamble should be revised to include: 
Desire of the state to do the work, 
minimum legal ability to issue and 
enforce orders, a history of state 

ir;·;oi·.-e:r.ent with federal Su;:;eriu:-.d 
activities in the state. and a~ abiiitv to 
demonstrate adequate resources. · 
inciuding experienced personnel. 

Criteria for lead agency designaUon 
were suggested by EPA in the prear.1ble 
to the proposed rule (53 CFR 51394) b'clt 
we:e not proposed as regulatory 
requirements. EPA continues to beHe•;e 
it appropriate to suggest. rather than 
require, that these criteria, along with 
the criteria suggested by the 
commenters. be considered duri::g EPA 
and state discussions on designating a 
lead agency. Since conditions may differ 
among sites, EPA prefers to decide upon 
lead agency status by entering into 
separate discussions with the state for 
each response. If the state is chosen as 
the lead agency, 40 CFR part 35 subpart 
0 contains the appropriate regulations 
regarding criteria for eligibility and 
award of funding for state involvement 
in Superfund response actions. 
Therefore, criteria for designating a lead 
agency have not been added to today's 
rule. A cross-reference to subpart 0 has 
been added in § 300.515(a). 

Another comment stated that 
regulations governing Fund-financed 
response actions are silent on whether 
or not states are allowed to perform 
enforcement response activities the 
commenter contended were clearly 
allowed under CERCLA section 104. The 
comment proposed adding language to 
§ 300.515(a)(2) clarifying that states are 
allowed to perform enforcement 
response activities. 

EPA has modified § 300.515(e)(Z)(i) to 
explicitly acknowledge the authority of 
states to conduct response actions at 
NPL sites under state Jaw. The language 
specifies that a state will prepare the 
ROD (i.e., select the remedy), and may 
seek EPA's concurrence for non-Fund­
financed state-lead enforcement actions. 
Such actions are conducted under 
authority of state law, not CERCLA. 
Additionally, revised § 300.505(b](2J[iv) 
describes enforcement activities that 
may be conducted by states. 

2. Section 300.515{aj(2}. One 
commenter stated that the NCP should 
also permit support agency acceptance 
to be documented through a cooperati•;e 
agreement. EPA agrees that state 
acceptance of the support agency role 
may also be documented in a 
cooperative agreement. EPA allows 
states to enter into support agency 
cooperative agreements to defray the 
cost of their participation in EPA-lead 
response, pursuant to 40 CFR part 35 
subpart 0. The support agency 
cooperative agreement is the most 
appropriate place to document the 
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state's acce;Jtance of the support oge~cy 
role. 

3. Section 300.515{al(3). Since E?A has 
decided to not ;equire the signing of a 
S~.IOA for specific state im·olver::::Lent 
act!vities. e.g~ recommending a remedy 
to EPA. the la.;.guage in thi::; section 
ne:o:ds to clearlv define when a 
cooperative ag~eerr.ent may be signed. 
In o.l\ cases. EPA mav enter into a 
cooperative agreement only at Fund­
financed sites unless a state intends to 
seek c.:edit pursuant to § 300.515. As 
defined at 40 CFR part 35 subpart 0. 
cocpeTative agreements are intended to 
implement CERCLA-funded response 
and should not be used to aid cleanup at 
non-Fund-financed sites. 

F7nal role: 1. A statement has been 
added at § 3CD.51S(a)(1J to clarify that 40 
CFR part 35 subpart 0 contains further 
information regarding state involvement 
in response. 

2. Section 3CO-S15(a)(2)ls revised to 
state that the state may document its 
acceptance of the support age11ey role in 
a letter. SMOA. or cooperative 
agreement. 

3. Language in § 300.515[a)(3) is 
changed to clarify that cooperative 
agreements and Superfund state 
contracts are only appropriate for non­
Fund-financed actions if a state intends 
to seek credit under § 300.510. 

Name: Section 30o..515(b). Indian tribe 
involvement during response. 
- Pioposed .rule: 'EPA propossd to 

provide Tor interaction with federally 
recognized lndian tribes whenever a 
CERCLA site was within Indian 
jurisdiction. As slated in proposed 
§ 300.515(b), federally recognized Indian 
tribes generaily may have the same 
roles and responsibiiities under the NCP 
as do states. Indian tribes may be 
authorized to take the lead role for 
Fund-financed response activities 
through a cooperative agreement based 
on the following criteria: (1) The Indian 
tribe is federally recognized; 12) the tribe 
currently performs governmental 
functions to promote the health. safety, 
and welfare of its populafion or 
environment (3) 'the tribe demonstrates 
the ability 'to carry out the necessary 
response actions according to the 
priorities and criteria establ1shed by the 
NCP; (4) the tribe t:an demonstrate that 
the necessary actions are within the 
scope of its jurisdiction: and {5) the tribe 
can demonstrate a reasc;mable abifily to 
effectively administer a -cooperativ€ 
agreement. 

Resoonse to commeots:: Several 
comm'enters expressed wncern tha~ the 
criteria used to judge states· ability to be 
a lead agency seem to be different from 
the criteria used to judge the ability of 

Inciian tribes to ful.!'ill t.1e ~me role. The 
requireme.::1t that tribes establish 
jurisC.ictional ilUt.1ority is not required of 
states. and has not been consiste..'1tlv 
applied to states in t."le past. Seve:-ai 
commenters asserted L'lat this is 
"blatant discrimination" and 
unde!'mines EPA's efforts to work 
effectively with Indian tribes. Many 
commenters re<;uested that EPA address 
the apparent dlsparity between criteria 
applied to states and Indian tribes. 

A few commenters were also 
concemed about the criteria requiring 
Indian tribes to be federally recognized 
in order to undertake the lead role and 
identified a need to cla.--i."y which agency 
has the authority to govern cleanup 
activities at sites within the jurisdiction 
of an Indian tribe that is not federally 
recognized. Similarly. commenters w-ere 
concerned abGut how EPA expects to 
resolve haZBidous S'ubstance re1eases 
from sites 1ln Indian land when the 
releass extends beyond the boundary of 
the reservation. One commenter 
requested clarification about whether 
EPA will allow a stare agency to work 
with these tribal councils under Jwo­
party agreements. 

In response, EPA proposed criteria in 
§ 300.515(b) for evaluating whether 
Indian tribes had the capability to take 
the lead for Fund-financed response 
activities through a cooperative 
agreement. After reconsidering the 
criteria based on pnbli-c comment. EPA 
believes that a distinction should be 
made in the final rnle between criteria 
for Indian tribes to be treated 
substantially the same as states and for 
the eligibil'ity of Indian tribal 
governments to receive funding, V~--hich 
is described in 40 CFR part 3'5 subpart 
0. for involvement throagb a Superfund 
cooperative agreement. 

For an Indian tribe to assume the 
same responsibility as a state in 
Superfund response actions. the Indian 
tribe must be federally recognized and 
must currently perform governmental 
functions to promote tire heaith. safety, 
and welfare of its population or 
environment. In addition, the tribe must 
have jurisdiction -over the site at which 
response is -contemplated, including pre­
remedial at:tivities. A simila-r 
jurisdktiOflai requir~ment was not 
considered to be necessary for states 
whase jurisdiction dearly covers the 
entir-P. state. H~r. the ~ten1 Df · 
Indian tribal jurlsdictiOfl may be less 
clear. A determination of whether a 
tribe has jurisdicti-on over a site should 
be made by EPA based on 
documentation submin-ed by the 
governing body of an lndian tribe. 
However. -by making a <ietennina tion 
that an Indian tribal govtmtment has 

j~siliction fo: p'..lrpose of CE..l:\CU, 
respo:.se.. EP.-\ is :101 rn<ob;.;:-.g a 
ciete::ni!:ation :-egarciing j'..lr~:;dicticn: 
any o~...er purpose, 

\Nhen a hazardous s':!bstance re!e.;; 
affec:s lands bo~h w:t~in and bevonc 
the bcundaries of lands within the 
jurisdiction of an Indian tribal 
government. state participation is 
necessary. EPA will e:1cou;age 
coordination between sta~es and Inc. 
tribes when releases or:ginate in the 
jurisdiction oi one and affect the or he 
There is nothir.z to prohibit the tribe 
state from entering into a h\'O-party 
agreement to identify ro1es and 
responsibilities. T-he region will eva!:: 
requests for lead agency designation · 
uncertake response at S11ch sites on a 
case-by-case basis in cor.su:tation wi 
the affected governing body of the tr:' 
and state. Federal-lead rna\' be 
appropriate in such situati~. A thre 
party MemDrandum of Understandin1' 
(MOU) among EPA. the state. and 
governing body of the Indian tribe is 
recommended to define and coordina: 
roles. and ensure compliance with the 
requirements of section 121 of CERCL 
for response activities pri-or to remedi 
action. 

A federally recognized Indian tribe 
can apply for Fund monies thTougb a 
Superfund cooperative agreement to 
defray the cost of its -participation as < 

lead or support agency (the eEgibility 
criteria to receive funding under a 
cooperative agreement are discnssed 
40 CFR part '35 subpart 0). 

Fiaal rule· The criteria in§ 300.515( 
are modified and renumbered to enab 
an Indian tribe to assume the same 
responsibility as a state in Superfund 
response actions. if the tribe is federa 
recognized and currently performs 
qovernmental functions to promote tr 
health. safety, and welfG.re of its 
popul::!tion or environment. T'1e tribe 
must also have jurisdiction over the s 
at which response is contemplated. 

Name: Sections 300.42.5(e)(Z). 300.5. 
(c)(2) and (c)(3'J- State involvement ir: 
PA/SI and NPL process. Section 
300.5L5(h)('J).. State re-..iew of EPA-le2 
docume::~ts. 

Proposed rJ.le: Proposed 
§ 300.515{c)(2J prodded that states h; 

. a minimum of 20 ~lendar days and ' 
maximum of 30 -calendar da\'S to re\·i 
releases tQ be pr-oposed to be Hsted ( 
the NPL. Sections 300.425(e}(~) and 
300.515(c)(3J provided t"le same 
minimum/maximum timrframes for 
states to review notices'of intent tD 
delete releases from the r><'PL. Sectior 
300.515\h}{J}provided. in the absenc 
a SMOA. that states have a minimur 
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10 working days and a maximum of 15 
worki.n6 days to pro~vide comments on 

. Ef . .\-prepared RI/F~s. RODs. ARAR/ 
determinations, and RDs. States 
provided a minimwn of 5 working 

04~·s and a maximum of 10 working 
·days to comn~ent on the proposed plan 

preamble to propcs2d rule at 53 FR 
SH.5&-:ii). 

p.r;spcnse to comments: Several 
ccmme;J.te:s disagreed with the 
dnimum/maxirr.um timeframes for 
review of EPA-lead docume:1ts. One 
stated that som2 of these documents. 
sl!ch as the RI/FS and ROD. are 
incredibly long ar.d cor:-:plt:x and such 
deadiines would be impossible to meet. 
1he commenter argued that more ti!Ile 
fer review and comme<1t must be 
proviced but did r:ot specify minim•.l.iTI/ 

;; maximum timeframes. Another 
· c~mmenter argued that because 

reviewing state agencies generally have 
to coordinate with other state agencies, 
the timeframe for stata review of EPA­
lead documents should be 25 to 30 
working days for RI/FSs. RODs. and 
ARAR/TBC determinations. One 
commenter stated that the proposed five 
to 10 day timeframe for review of a 
proposed plan is too tight and that 10 to 
1:i days would be more realistic. 
Another commenter stated that a 
minimum of 20 working d.1ys should be 
provided for state review of NPL listings 
and deletions. ARAR/TBC 
determinations. RODs, and RDs. The 
commenter also recommended a 
minimum of 30 working days on the final 
Rl/FS and proposed pian. The 
commenter further suggested that all 
review times be expressed in terms of 
working and not calendar days. 

Other commenters stated that EPA 
should be held to the same review times 
as states, and that EPA regions shuuld 
be authorized to approve and extend the 
st::ite review period without regulatory 
limitations. One comment stated that 
EPA should be bound by the same 
requirements for response and 
concurrence at state-lead sites as states 
are at EPA-lead sites. The commenter 
added that the rule should be revised so 
that if EPA fails to meet its deadline for 
comment. this will be considered a 
concurrence. 

Further. several commenters made 
suggestions specifically regarding the 
procedures for state review of HRS 
packages. Two commenters stated that 
states should be given the opportunity to 
comment on and review sites before the 
listing decision has been made. Another 
commenter contenderl that 20 days is 
not sufficient time to .-eview sites and 
that the minimum period for review 
should be e:dended to 30 days. 
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E?A accepts the re-:ommendation Ll-tat 
it be held to the same revie•.v times as 
states when it reviews swte-lead 
documents. EPA beiieves that such 
revi::w times shoul.:!. be the same for 
each phase oi r-esponse regardless of 
lead agenc:; designation. However, 
failure of either the state or EPA t:J 
resnond shall not be cor:.strued as 
co~currence. WhEe EP.\ ~'1tends to 
make all efforts necessary to rr:.eet 
agreed-upon deadlines. if EPA does not 
a:::t \-Vlthin specified timefra:nes. it 
should not be int:!rpreted o.s EPA's 
approval of an action. 

With re3ard to the comments that the 
review times should be revised, EPA has 
decided not to revise the number of days 
specified in § 300.515(h)(3) of the NCP 
fo: review oi lead a;5ency prepared 
documents by the support agency; such 
review times can be r:1odified by a 
S~!OA and made legally binding in a 
site-specific agreement, such as a 
cooperative agreement or Superfund 
state contract (the S:\IOA cannot be 
used to alter review times on a site­
specific basis). If a different timeframe 
agr~ement is not agreed to in the site­
specific agreement. EPA and the state 
will be required to meet the deadlines 
stated in the NCP. EPA also has decided 
to use working days for all review ti:ne 
periods and has changt:d the rule 
accordingly. 

With regard to the pre-rer:1edia! 
process, states already are active 
partners. and indeed. it is often the state 
environmental agency that performs the 
PA/SI. Even when the state does not 
perform a PA/SI. it often provides 
essential information concerning a 
release to EPA. Thus. states generally do 
provide L'1put on potential NPL sites 
before the listing decision has been 
made. However, EP:\ is willing to wcrk 
with states to develop procedures for 
receiving more input on the listing 
decision itself. EPA believes that two 
considerations must be kept in mind. 
First. it may not he dpi)ropriate to 
provide draft HRS packages to those 
states that would be required by their 
state law to release such documents to 
the public upon request. EPA conside:s 
these documents predecisional, and 
does not release them to the public 
during the rulemaking process. Second, 
EPA believes that state review of NPL 
sites should come toward the beginning, 
rather than the end, of the fh~S process; 
in this way, new informatio:1 provided 
by states could be incorporated without 
delaying a proposed NPL update. 

In the deletion process, where state 
concunence on notices of intent to 
delete are required, EPA is revising the 

durJt:on of re·;iew in§ 3 :!00.-!3-'S(e}(:: 
and 300.515[c;[3) to :o workir.g days. 

Fi.7ai n:le: Proposed § § 300.425(~){:). 
300.515 (c) and (h) arc revis:!d ;::; 
fo!laws: 

1. EPA is changing tl:e lansua::;e :n 
§§ 3C-lJ.·!Z5fe)(2), 300.513(c) (Z} and (3] 
rega~di:-.g the ti~e limit for re\O:ew of 
releases c:Jnsidered for listing en tr.e 
NPL a:1d fer review cf natices of in:ent 
to deiete releases from t~e :O.~PL. The 
timeirarr:e is cha:;ged f~om a m!nimtlm 
of 20 a:-:d a maximum of 3J ca!er:dar 
days to 30 working days. The la:1.3'1age 
also notes that this timeframe wiU be 
followed to the extent fea:;ible. 

z. Section 300.515(11)(3} is rer.amed to 
refer to "support agency" and "lead 
agenc:/' and revised to read thai t.L.-e 
lead agency shall provide l\e sqpcrt 
c:g.;:J.cy an opportunity to revie·.v i!nd 
ccmu.1ent on the RI/FS, proposed pl.~!l. 
ROD. RD. and any proposed 
determinations on potential ARA.Rs and 
TBCs. The support agency shall have a 
minimum of 10 working days and a 
maximum of 15 working days to provide 
comments to the lead agency on the R1/ 
FS. ROD. ARAR/TBC determinations. 
and RD. The support agency stall have 
a minimum of five working days and a 
maximum of 10 working days to 
comment on the proposed plan. 

Name: Sections 300.505 and 
300.515(d). Resolution of disputes. 

Proposed role: The preamble to 
proposed subpart F stated that a region 
and a state may adopt a: dispute 
resolution process to be used to resolve 
any differences that might impede the 
response process (53 FR 51457}. 
Differences should be addressed at tl:c 
staff level first and raised to 
management if a mutuaily acceptable 
solution is not attained. The preamble 
further stated that a region and a :;tate 
co'.lid join:ly raise the dispute fo tl:e 
Assistant Administrator fer Solid 'vVast~ 
and Emergency Response for a fi.::1al 
determination. Alternatively, a region 
and a state may establish a different 
dispute resolution process in a SMOA. 

Proposed § 300.515(d) stated that if 
EPA intended to waive any state­
identified ARARs or did not agree with 
the state that a certain state standard 
was an ARAR. EPA shall formally natifr 
the state when it submitted the RI/FS 
report for state review or responded to 
the state's submission of the RI/FS 
report. The preamble also stated that 
E?A. operating in its oversight role for 
CERCLA enforcement actions. would 
resolve ARARs disputes between the 
lead agency and PRPs. 

Response to comments:. Commenters 
expressed dissatisfactio::-1 with the role-
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of EPA as the final judge in ARAR 
disputes. One commenter suggested the 
use of an "alternate dispute resolution" 
;nccess. with a third party offP.rir.g a 
non-bir.ding opinion. Another 
cc:nmenter proposed the incorporation 
of a state/EPA dispute resolution into a 
S\10A to be binding on both parties. 

In response. EPA believes that its 
responsibility to ensure that remedies 
conform to the mandates of CERCLA 
justify EPA's role in resolving ARARs 
disputes. ARARs determinations are a 
significant component of selecting such 
remedies. Moreover. ARARs 
determinations may directly affect the 
cost of a remedy and EPA is required by 
CERCLA to ensure consistent use of 
Fund monies. EPA concludes. therefore, 
that it is necessary and appropriate that 
EPA. rather than a third party, will 
resolve ARARs disputes. 

EPA encourages. but does not require. 
inclusion of dispute resolution clauses in 
their SMOAs. Any resolution process 
should encourage timely resolution of 
disputes which could impede the 
response process. EPA is currently 
developing guidance on dispute 
resolution procedures. 

One commenter favored the resolution 
of all disagreements with states 
regarding ARARs waivers before the RI/ 
FS report is completed and before the 
proposed plan is made available to the 
public. EPA believes, as a policy matter, 
this is an appropriate suggestion and 
will, to the extent practicable. attempt to 
resolve all ARARs disputes before the 
proposed plan is issued to the public. 
Because some ARARs may still be 
unknown at the time of the RI/FS. it may 
not be possible to resolve all ARARs 
disputes by this time. · 

Another commenter recommended the 
inclusion of PRPs into the dispute 
resolution process when a PRP disagrees 
with EPA's assessment of a site's 
ARARs. This commenter suggested an 
informal meeting between PRPs and the 
EPA Regional Administrator to discuss 
disaoree:ner.ts. followed by a written 
deci~ion by the appropriate Regional 
Administrator. EPA believes that this is 
not necessary because PRPs have the 
opportunity to express disagreement 
over ARARs decisions in their 
comments on the proposed plan. 
Further, if the PRP conducts an RI/FS 
pursuant to a consent order or decree, 
procedures for resolving ARARs 
disputes are usually contained in such 
orders or decrees. 

Final rule: EPA is promulgating the 
rule as proposed except that the 
language an advisories. criteria or 
guidance in § § 300.515(d). (d)(l) and (2) 
and 300.515(h)(2) has been modified (see 
preamble section on TBCs above). 

f:ame: Section 300.515(e)(l) ar.d (:). 
State in\'olve:r.ent in selection of 
rerned\·. 

Proposed rule: Proposed§ 300.515(e) 
discussed the roles of EPA and the state 
in the selection of remedy process. It 
reflected the evolution of the EPA/state 
partnership in recent years by providing 
the state. when it wus the lead agency. 
with responsibilities in the se!ection of 
remedy process. This new conce;Jt 
would be applicable to both Fund­
financed and non-Fund-financed actions 
in which the state as lead agency would 
recommend the remedy and provide 
EPA an opportunity to concur with and 
adopt the remedy. This recommendation/ 
concurrence approach was in keeping 
with the statutory requirement to 
provide substantial and meaningful 
involvement in the initiation. 
development. and selection of remedial 
actions (see preamble to proposed NCP 
at 53 FR. 5145&-59). 

Specifically, § 300.515(e)(1) described 
how EPA and the state will interact 
during the development and 
concurrence of the proposed plan. The 
lead agency shall prepare a proposed 
plan upon conclusion of the RI/FS. Once 
completed the support agency shall be 
given an opportunity to comment and 
concur; however, if agreement cannot be 
reached the proposed plan shall be 
published with a statement explaining 
the support agency's concerns regarding 
the plan. 

Section 300.515(e)(2) provided further 
information regarding EPA and state 
involvement in the preparation of a 
ROD. For all EPA-lead sites. EPA shall 
prepare the ROD and provide the state 
an opportunity to concur with the 
recommended remedy. For Fund­
financed state-lead sites, EPA and the 
state shall designate sites for which the 
state shall prepare the ROD and seek 
EPA's concurrence and adoption of the 
remedy specified therein and sites for 
which EPA shall prepare the ROD a;.d 
seek the state's concurrence. For non­
Fund-financed state-lead enforcement 
response actions taken at NPL sites. 
EPA and the state may designate-sites 
for which the state shall prepare the 
ROD and seek EPA's concurrence in and 
adoption of the remedy specified 
therein. 24 Either EPA or the state may 
choose not to designate a site as state­
lead. 

Response to comments: 1. Review and 
publication of proposed plan. In cases 

•• Non-Fund-financed state-lead response action 
means that a stale is responding to a release 
pursuant to state law. not CERCLA. CERCLA 
enforcement functions may not be delegated to 
states. except as specifically authorized under 
CERCLA. 

\vhere the state has tl::e lead. or 
co:nmenter oc:cstioncd w~2th"' 
should be 2liowed to pubLsh a 
plan without EPA's prior appro·. 

EPA agrees that in Fund-finar 
state-lead remedial response. E: 
always be given the opportunit~ 
review the proposed plan befor: 
published. \Vhene\·er possible E 
the state shall try to come to agr 
however. if no concurrence can : 
reached. the state shall not pub!: 
plan and EPA may assur.1e the le 
completing the proposed plan an 
At non-Fund-financed state-lead 
the state may publish the propos. 
without EPA's approval: howeve~ 
still retains the right to proceed u: 
own CERCLA authorities if nece~ 
ensure compliance with section 1 
other pertinent provisions of CER 
the site is EPA-lead or EPA resurr. 
lead from the state, the EPA may 
publish the proposed plan withou: 
approval; however, as discussed l: 
the state must still provide its CEF 
104(c) assurances before remedial 
can begin. As presented in the pro 
and final regulation. when agreem< 
cannot be reached the lead agency 
include a statement describing the 
support agency's concerns with the 
proposed plan. 

2. Det'elopment and selection of. 
ROD. Many commenters strongly 
supported concurrence by the supp 
agency for remedies recommended 
the lead agency. regardless of whet 
the state or EPA has the lead. Seve: 
commenters strongly supported thi> 
concurrence as an important sign o 
progress toward smoothing the 
relationship between EPA and the ' 
by placing them on more equal groL 
These comrnenters stressed that 
concurrence indicates that EPA 
understands that the state is the 
ultimate caretaker of Superfund silt 
and. therefore. must have a strong ' 
in what happens at a site. Several 
comrnenters emphasized that 
concurrence should be based on thE 
principle that the lead agency is jus 
and support agency oversight shoul 
minimized. Most commenters stres~ 
that this is the best process to maxi 
the use of limited government resou 
and facilitate the timely cleanup of 
Superfund sites. 

A few commenters emphasized tl 
distinction between giving the state 
"opportunity to concur" and having 
concurrence as a prerequisite in va1 
stages of EPA-lead actions. One 
commenter gave the example that s 
concurrence is not a prerequisite in 
issuance of a ROD by EPA. Howevt 
EPA's concurrence is required in th 



---
state 
osed 

naB 

:nd 
~nt: 

1e 
Jr 
)D: 
l, 

.an 
A 
·its 
to 

1d 
. If 
1e . 

...: 
' te i 

y ., 
\ 
on 
·d ~ 

.) 

~ 
II l 

;. 

i ... 
·~ 

l· 
l 

.~ 
,; 

·-

l 
•• i ... 
·~~ 

Federal Register I Vol. 55. No. 46 I Th:..rrsday, March 8, 1990 I Rules and Regulations 

issuance of a ROD for s:a!e-Iear..! Fund­
financed actions. Or.e corr:menter statr.d 
that "concurrence," as set forth in 
§ J00.515(e). was contrar1 to the 
meaning of the word. The commenter 
noted that if the state does not concur 
with the remedy. EPA should not go 
forward with it. 

EPA's intention in this section of the 
oroposed rule on concurrence was to 
;tress the opportunity for dialogue 
between EPA and the state in the 
rerr:edy selection process. Although. as a 
matter of policy. EPA retains 
responsibility for selecting the remedy. 
it is important for both parties to concur 
in the selected remedy, whenever 
possible, to avoid problems during 
irr.plementation of the remedy. 

EPA has decided not to revise the 
recuirement that EPA's co:~currence is 
required before a state may proceed 
with a Fund-financed response action. 
However. this does not prevent a state 
from attempting to proceed with the 
response action using their own funds or 
enforcement authorities. except as 
limited by CERCLA section 1.22(e](5). If 
a state decides to pursue this avenue, it 
may not claim credit pursuant to 
§ 300.510(b)(2) for remedial action 
expenses since EPA never concurred 
with the selected remedy, and the state 
action may be subject to possible 
preemption under CERCLA section 
tZZ(e)(6) if the state uses its own 
enforcement authorities to implement 
such action. EPA will not be bound by a 
state action or any EPAistate agreed­
upon action since new information may 
arise and create the need for additional 
response at the site in order for the 
remedy to protect human health and the 
environment 

Regardless of whe!her concurrence 
was obtained on the selected remedy at 
this stage in the rest;JOnse process. both 
EPA and the state have another 
opportunity available to them to express 
disapproval of the selected remedy. The 
state's CERCLA section 104 assurances 
are required prior to the implementation 
of remedial action conducted under 
section 104 of CERCL\. If the state. at 
this time. st:tl disa~rees with the 
selected remedy. it may demonstrate 
nonconcurrence with the remedy by 
with!:olding its assurances. Likewise. if 
EPA disagree!: with the selected remedy. 
EPA may withhold Fund money for 
i:'nplementation of the remedial ac~ion or 
section 12Z(e) approval for a PRP 
remedial action. For state-lead sites. if 
no agreement can be reached, the !!tate 
has the option of attempting to proceed 
With implementation of the remedy 
using its own funds. although EPA is not 
bound by that action. EPA may not 

proceed with a Fu:1d-financed acti0:1 
without the state's assurances. 

Some comments received regarding 
the criteria for lead agency designation 
(53 FR 51456) also identified the need to 
address the criteria used to desiznate 
the lead in the preparation of the ROD 
since the determinaticn of whet!:er the 
state has the capability to piepare the 
ROD is closely linked to this issue. As 
discussed earlier. EPA is not 
incorporating in today's rule any criteria 
for lead agency desig:1ation. Instead a 
decision regarding preparation of the 
ROD shall be made in consul!at!on with 
EPA and the state on a case-by-case 
basis. All agreements and decisions 
shall be documented in a site-specific 
agreement and not in a SMOA. 

Final rule: Proposed § 300.515(e) is 
revised as follows: 

1. Language is added in final 
§ 3U0.515(e)(1) to clarify that the state 
may not publish a proposed plan which 
EPA has not approved. In such event, 
EPA may assume the lead from the state 
at Fund-financed sites if EPA and the 
state cannot agree on a proposed plan. 

2. EPA is adding a clause in 
§ 300.515(e)(Z)(i) to designate the site­
specific agreement as the proper place 
to identify whether EPA or the stale 
shall prepare the ROD at Fund-financed 
state-lead sites. 

3. EPA clarifies in § 300.515(e)(2) that 
EPA must concur in writing with a state­
prepared ROD in order for EPA to be 
deemed to have approved the state's 
decision. 

Name: Whether states should be 
authorized to select the remedy at NPL 
sites. 

Proposed rule: Although the preamble 
to the proposed revised NCP did not 
solicit comments on the ar:propr.uteness 
of authorizing states to select remedies 
at fi.'PL sites, many com.-nenters 
submitted comments calling for EPA to 
authorize states to select remedies at 
r-.;PL sites, going further than the 
proposed concurrence concept. 

Response to comments: Comments 
were received from states or state 
organizations on this topic. Many 
commenters believed that CERCLA 
section 104{d)(l) currently allows EPA to 
authorize states to select the remedy at 
NPL sites. One commenter argued that 
the NCP should spell out procedures and 
criteria used to authorize states to select 
a remedy under existing CERCL\ 
section 104(d](1). Another commenter 
stated that unless states are pro\ided 
the authority and responsibility to select 
remedies at NPL sites. states believe 
that their time and effort is better spent 
working on non-NPL sites where they 
are not duplicating effort with EPA. 

States wou!d be more rei~ct<J::t :o 
request lead a~enc~· desig!:at!or. at a:1 
~PL site. 

One commcnter contended that 
authorizing states to select re!':".edies is 
consistent with CERCLA sectian 
10-!(d](l). If. however, EP.\ wit: :1ot 
completely authorize states to sc!~ct 
remedies. this commenter recor:-:mended 
granting authority to states for sites 
where remed:al ac:ions will cost uo :o 
SlO :::illion. · 
AnoL~er commenter stated th:it the 

agency making a remedy 
recommendation or actually selecting 
the remedv should be a function of 
which age~cy conducted the Rl/FS at 
the site. 

In response. EPA ack.nowleJ:;es that 
several states have their own 
"superfund" programs and is 
encouraged by their willingness to take 
on an even greater role in cleaning up 
sites. EPA believes, however. that it is 
not appropriate at this time to tum over 
the final decision-making authority on 

· re:::edy selection to states. Whiie 
Congress appeared to contemplate an 
increased role for states in the remedial 
process thro~gh enac!ment of CERCL\ 
section 121(f}, EPA believes that it 
should retain primary responsibiiity for 
the federal Superfund program. E.QA 
intends. however. that the concurrence 
process provide a significant and 
meaningful role for state involvement in 
the cleanup process. EPA believes th.1 t ir 
the state is the lead agency for the Rl/ 
FS. it genera:ty should recommend a 
remedy for EPA's adoption. Further. 
keeping the final responsibility for 
remedy selection within EPA (rather 
than dividing it among the 50 states and 
EPA) furthers the goal of er.suri:;g 
consistency among renedies 
impiemented at sites. 

EPA notes. howeve!", that for :-.an­
Fur.d-Enanced state-lead enfo;:c~men: 
sites, the state mav select the remedv 
(§ 300.515(e)(2)(ii)j, although EPA sh~ll 
not be deemed to have approved of the 
r()medv absent formal concurrence. In 
s:.zch c~ses. the state is proceeding under 
the authoritv of state law and could take 
a similar action whether or not the site 
was the subject of CERCL-\ action. 

Fine! rule: There is no rule language 
on this issue. 

Name: Section 300.515[fj. 
E;-;,hancement of remedy. 

Proposed rule: Section 300.515(f) 
provided that if a state determined that 
a proposed Fund-financed rem-=dia! 
action should comply with substantive 
state standards that EPA has 
determined are not AR.-\Rs, or with 
s:ate ARARs which EPA has determin'!d 

-
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to wa~ve pursuant to CERCL-\ section 
121(d){-i), the state shall fund the entire 
addiiional cost associated with 
compliance with such ARARs. The state 
may be required to continue the lead for 
the RD/RA or for the additional 
n~qu!remer.ts if it is a state-lead Fund­
financed project or to assume the lead 
for remedial design and construction, or 
for the additional requirements only. if 
:he project is federal-lead. 

The proposed rule further provided 
that if a state determines that a Fund­
financed remed~al action should exceed 
the scope of the selected remedy. i.e .. an 
enhancement of ~he selected remedy, the 
state shall fund the entire additional 
cost associated with such enhancement. 
The state may be required to assume the 
lead for the remedial design and 
construction of the remedv or onlv for 
the state-funded enhancement if that 
enhancement c:::n be conducted as a 
separate phase or activity. 

The proposed rule also reflected 
CERCLA section 121([)(2) which 
orovides that if a state determines that a 
~emedial action under sections 106 and 
122 of CERCLA should attain state 
requirements that EPA and a federal 
district court have determined need not 
be met in accordance with criteria in 
CERCLA section 121(d)(4). the state 
shall fund, and may be required to 
undertake. the additional work. 

Response to comments: Several 
commenters questioned the authority of 
EPA to require states to pay for 
enhancements or to assume the lead in 
cleanups when state ARARs are waived 
or state standards are deemed not to be 
ARARs. Commenters argued that EPA 
has no authority under CERCLA to 
impose these requirements on states. 
even if a state rejects the EPA-selected 
remedy in favor of a more extensive 
cleanup. 

In response. as a threshold matter. no 
state is •·required" to seek an 
enhancement of a remedy selected 
under CERCLA. The issue is, where a 
state wishes to enhance or supplement 
an EPA-selected remedy. under what 
circumstances may it do so. and who 
should pay for and supervise the 
supplemental action. The answers to 
these questions are complicated. and 
require a thorough discussion of the 
situations in which enhancements may 
be appropriate. and EPA's view on state 
and federal responsibilities for 
enhancements. 

It is important to note at the outset 
that states already have significant 
opportunities during the Rl/FS process 
leading up to remedy selection to 
suggest to EPA that a proposed remedy 
should attain certain standards. or that 
the proposed remedy should be 

expanded i:-, scope. As explained earlier 
in tt:is preamble. the states may either 
act as the lead or support agency for 
Fund-financed actions(§ 300.500(b)), 
and have a clear opportunity to identify 
their potential AR.;\Rs-i.e .. 
promulgated state requirements that are 
more stringent than federal 
requirements(§ 300.400(g)(4))-early in 
the process(§ 300.400(g)(1) and (5)). The 
lead agency will then seek agreement 
from the support agency on a proposed 
ROD: certain requirements will then be 
found to be ARARs. and others mav be 
found not to be ARARs, or to be · 
appropriate for waiver under one of the 
limited waiver categories set out in 
§ 300.430(f)(1)(ii)(C). The proposed plan 
will then be issued for public comment. 
and after consideration of state and 
public comments. EPA will select the 
final remedy. 

Through this process, EPA hopes to 
reach agreement with the affected state 
both on the appropriate scope of the 
selected remedy, and on those state law 
standards that should be met. EPA has 
specifically discussed in this rule a 
procedure for dispute resolution with the 
states in order to foster agreement on 
ARARs (§ 300.5ZS(d)(3) and (4)). Thus. 
EPA contemplates that in many cases. 
state ARARs issues, and extent of 
remedy issues generally, will be 
resolved during the remedial evaluation 
and selection process outlined in the 
NCP. Where such requirements do 
become part of the EPA-selected 
remedy. they would be paid for 
according to the appropriate cost share 
in CERCLA section 104 (for Fund­
financed actions). 2s 

Even after the ROD has been signed. 
the state may ask EPA to make changes 
in the selected remedy, or to expand the 
scope of the remedy. If EPA agrees that 
the state's suggestions are appropriate 
and necessary to protect human health 
and the environment, EPA may include 
the changes in the selected remedy 
through a ROD amendment or 
explanation of significant differences 
(consistent with final rule 
§ 300.435(c)(2)); in the case of a Fund­
financed remedy, EPA would share in 
the costs of the modified or additional 
activity. If EPA concludes that the state­
suggested changes or expansions are not 

.. Where EPA and the state disagree on a remedy 
selection. a state has the option of withholding its 
state assurances. thereby preventing the remedy 
from proceeding as a Fund-financed action 
{although EPA could initiate an enforcement action). 
and for EPA enforcement actions. a process is 
available for states to challenge a decision by EPA 
to waive an ARAR {CERCLA section 1Zl(f)(ZJ[B]]. 
These are. however. extreme measures. and EPA's 
goal is to reach agreement with stales through the 
normal remedy selection process. 

necessary to the selected remedied 
action. then EPA will not modifv the 
ROD or pay for (or order) the adaiticn<: 
action: however. EPA may still decide. 
a!low the additional action to proceed 
concurrent \vith the EPA·selected 
remedy. 

Vvhere EPA finds that the proposed 
change~ 6 or expansion is not necessar-. 
to the EPA-selected remedy. but woul2 
not cor.flict or be inconsistent with it. 
EPA may agree to integrate the 
proposed change or expansion into t!le 
planned CERCLA remedial work. but 
only if the state agrees to fund all 
necessary changes or additions. and to 
assume the lead for supervising the 
state-funded component of the remedv 
(or, if EPA determines that the state- -
funded component cannot be conductec 
as a S<'parate phase or activity. for the 
remedial design and construction of the 
entire remedy). 27 Although one 
commenter questioned the propriety of 
having the state pay for such changes. 
EPA believes that it is both reasonable 
and appropriate for the states to pay for 
and supervise tasks that they have 
requested and that EPA has not selectee 
as part of its remedy. Placing these 
responsibilities on states is also 
consistent with the approach set out by 
Congress in CERCLA section 
121(f)(2)(B). when.a state seeks to 
implement an ARAR that has been 
waived by EPA. 

For example. the state may want the 
cleanup of ground water to attain water 
quality levels beyond those required 
under CERCLA. and thus may wish to 
maintain a pump-and-treat system 
longer than deemed necessary in the 
ROD. Similarly. the state may request 
additional work that falls outside the 
scope of the design and construction at 
the site. such as the extension of a wate 
line outside the Superfund site. Such 
changes or expansions that would not 
conflict or be inconsistent with the EPA 
selected remedy would generally be 
accommodated. on the condition that 
the state fund and supervise the changE 
or expansion. (EPA would provide 
notice to the public where such 
accommodations affect the selected 
remedy.) 

However. in cases where EPA 
concludes that a state-proposed change 
or expansion would conflict or be 
inconsistent with t!:e EPA-selected 

a These proposed .. changes .. could include the 
attainment of a particular state standard that EP:\ 
found not to be an ARAR. or waived. 

21 Often the state is the most appropriate entity 
take the lead for such combinations of Fund­
financed and non·Fund-financed actions because 
contracting issues. 
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remedy. the suggested c~ange shculd 
not go forward. 

EPA does not beiieve it would be 
appropriate to allow the state to proceed 
with proposed changes to EPA's 
Jawiully selected remedy without EPA 
ap;:Jroval. Indeed. to do so wo:1!d be 
tantamount to giving the states a veto 
po\·;er over EPA remedial action 
JeC:sions, contrary to Agency policy 
(discussed earlier in this preamble) that 
EPA should retain the final authority to 
sele:::t CERCLA remedies. Further. 
allowing states to go forward with 
actions inconsistent with those being 
implemented by EPA would likely result 
in delays in the cleanup of Superfund 
sites. and could potentially create 
unsafe working conditions for remedial 
action contractors. 

Consistent with this discussion, final 
rule § 300.515([) has been revised to 
better reflect the conditions under which 
state-suggested changes to, or 
expansions of. EPA-selected remedial 
actions should go forward. 

Finally, as noted above. there is a 
process provided for in CERCL~ section 
121(f)(2) for states to seek to require 
remedial actions sec:1red under 
CE..ttCLA section 106 to conform to 
waived ARARs. EPA believes it is 
appropriate for the final rule simply to 
reference the procedures set out in L~e 
statute, rather than attempt to 
characterize them. Thus, the final rule 

· on this point has also been changed. 
Final rule: Section 300.515([) is revised 

as follows: 

(f) Enhancement of remedy. (1) A state may 
ask EPA to make changes in or expansions of 
a remedial action selected under subpart E. 

(i) If EPA finds that the proposed change or 
expansion is necessary anc appropriate to 
the EPA-selected remedial action. the remedv 
may be modified (consistent with -
§ 300.435(c)(2)) and any additional costs paid 
as part of the remedial action. 

(ii) If EPA fmds that the proposed change 
or expansion is not necessary to the selected 
remedial action. but would not conflict or be 
inconsistent with the EPA-selected remedy, 
EPA may ap-ee to integrate the proposed 
change or expansion into the planned 
CE."q,CL\ remedial work if: 

(A) The state agrees to fund the entire 
additional cost associated with the change or 
expansion: and 

(B) The state agrees to assume the lead for 
supervising the state-funded component of 
the remedy or. if EPA determines that the 
state-funded component cannot be conducted 
as a separate phase or activity, for 
supervising the remedial design and 
construction of the entire remedy. 

(2) Where a state does not concur in a 
remedial action secured by EPA under 
CERCLA section 106, and the state desires to 
have the remedial action conform to an 
ARAR that has been waived under 
§ 300.430(f)(l)(ii)(C). a state may seek to have 

that remeGi<!l action so co:1form. in 
accordar.ce with the procec:1res set out in 
CERCLA section 1Z1[f][2). 

Name: Section 300.515[g). Sta :e 
i;:volvemer.t in remed:al design/ 
remedial action. 
P~oposed rule: Proposed § 300.515(;) 

reaa that for Fund-financed remedial 
actions. the lead and support agencies 
shall conduct a joint inspection to 
determine that the remedy has been 
constructed in accordance with the ROD 
and the remedial design. 

Response to comments: Several slate 
commenters contended that the sta:es' 
interes~ in cleaning up sites a~d their 
participation in 10 percent of the costs of 
remedial actions demands a much laroer 
role in remedial design/remedial actf~n 
than just a final joint inspection. 
Therefore, more detailed and specific 
language should be provided in the final 
1'\CP as it pertains to state role in the 
implementation of remedial actions. 
Specific recommendations included that 
both EPA and a state. regardless of 
whether the action is EPA or state-lead, 
d:.ould review and comme~t on the 30, 
W, and 95 percent designs, as well as 
agree on the final design and 
specifications. 

Also, commenters recommended that 
both parties should discuss significant 
changes and must consult prior to 
reopening a ROD. Other suggested areas 
for EPA and state interaction were bid 
procurement. review of contract prior to 
award. construction progress meetings. 
construction oversight. change order 
~egotiations and approvals above limits 
specified in the cooperative agreement. 
One of the commenters stated that while 
these issues may be addressed in a 
S:-..IOA. minimum requirements should 
be specified in the NCP in the absence 
of a SMOA. 

EPA agrees that the state role durino 
remedial design and remedial action i~ 
\"ery important. However. rather than 
specify the minimum requirements for 
state involvement during remedial 
cesign and remedial action in the fi:l.al 
r..:le, the final rule will specify that 
state/EPA interaction during remedial 
act:on will be described in site-specific 
agreements: either a cooperative 
agreement or Superfund state contract. 
This will provide flexibility on a site-by­
site basis. The range of responsibilities 
assumed by states under site-specific 
agreements or SMOAs is necessarilv 
constrained by the legal limits on • 
delegation of EPA authority, e.g .• 
limitations on delegating enforcement 
authority. 

Final rule: Section 300.515(g) will be 
retitled as "State involvement in 
remedial design and remedial action." 
The following sentence is added to 

s 3C·:.s:5~g): "T;,e extent Jr:.d na tt:~c 
s:a:~ ::1\·oive:;:ent during re:nedial 
de5:::: and remedial action shal! be 
spe-~"':ed in site-specific ccopera !iH 
ag~~::Jents or Superfund state 
cor:::=.cts. consistent with -!0 CFR ~.ir! 
35 s::Jpart 0." 

.\":.:-::e: Section 300.520(a) and (c). 
S:a:~ L,vokemer.t in EPA-lead 
e:::':~-.:ement negotiations. 

P":":.::ased rule: Section 300.5::!0(a) 
stc.:~j that "EPA shall notifv sta:es ul 
r£s;:.:::1se action negotiations to be 
co::;:::cted by EPA with potentialiy 
res;:unsible parties during each fisc.d 
yea:-:· Section 300.520(c) stated: "The 
sta:~ :nay be a party to such settle:;:t•nt~ 
ir. wi!ch it is a participant in the 
ne~,;::iaticns." 

R:_~:::JOnse to comments: One corr.:n'''' I 
pro;:used re\·ising § 300.520(c) so tbl 
sta::?s may become a partv to a 
set:::::1ent whether or not. they first 
par::cipate in the negotiations. Anotllt'l" 
co::-.=!ent asked that § 300.520(a) be 
ex;J:mded to require EPA to notifv sl<iit"~ 
not .mly that PRP negotiations are ~ui11~ 
to ::e held. but where and when. Ont! · 
cor::::!enter stated that notice is 
frequently too late for states to 
par::dpate meaningfully. 

E?:\ recognizes that there may be 
ci:c.:.mstances where the state is· 
ir.·.-c:\·ed in initial negotiations. decidt·~ 
not to be heavily involved in all 
sessions, but may wa~t to sign the 
neg:Jtiated decree without modifying it. 
EP.\ agrees that the proposed revision 
wo::id better reflect the statutory intt!nl 
ofCERCLA section 121(f)(1)(F). which 
reqcires: "Notice to the state of 
negatiations with potentially 
responsible parties regarding the scn;Jt! 
of 2.:1y response action at a facilitv in 
t!:e s:ate and an opportunity to -
pa:-:icipate in such negotiations and. 
S'_:~ect to paragraph (2). be a party ''' 
a:::: settler;;.ent." However. it is alsu 
irr.;-ortant to ~ole that while it may lw 
a~;::opriate to allow states to join 
se::.!ement.> at any time. EPA mav 
cc::clu 1e set:lement negotiations. wi! 11 

PF\.Ps wtthout state concurren:::e 
(CE.:::.CLA se:::tion 121(f)(Z)(C)]. 

E-;al rule: Proposed § 300.520(c) i~ 
re\"!sed as follows: "The state is not 
foreclosed from signing a consent dt!c:ret! 
if it does not participate substantially in 
the negotia lions." 

Sume: Dual enforcement standanh. 
P:vposed rule: Subpart F discussed 

pro\;sions for "substantial and 
r::e:mingful state involvement" in th1: 
cleanup process. The subpart introtlucc~ 
the EPA/state Superfund memorandum 
of agreement (SMOA), a non-bindin){ 
agreement between EPA and a state to 
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ciei!ne respecti\·e governmental roles for 
state participation in pre-remedial. 
rer::edial and enforcement response 
actions. The SMOA recognized state 
leadership while preserving EPA re\iew 
and concurrence powers. and EPA's 
right to proceed under CERCLA to 
ensure compliance with section 121 and 
other provisions of CERCLA. At EPA­
lead sites. the state may disagree with 
EPA's choice of remedy. Section 300.505 
ciescribed the procedures to develop 
S:O.fOAs. Section 300.515 outlined state 
involvement in remedial actions, 
including a discussion of what options 
are available when states and EPA 
disagree on cleanup standards. 

ResDonse to comments: EPA received 
comments stating that the proposed NCP 
was unclei:lr on whether states have the 
right to require PRPs to meet more 
stringent state requirements in addition 
to CERCLA-specified ARARs for a 
Fund-financed or an enforcement action. 
The large number of comments EPA 
received on this issue reflects a strong 
concern that dual and potentially 
conflicting standards will be enforced 
by EPA and states. EPA acknowledges 
that this is an area requiring further 
review and evaluation. EPA believes, 
however, that mechanisms in the final 
NCP can be used to minimize the 
possibility of conflicting standards 
imposed upon PRPs. 

One such mechanism is the SMOA. 
An important purpose of SMOAs is to 
establish a working relationship 
between EPA and a state on 
coordinating their respective 
involvement in remedy selection and 
enforcement strategies at sites 
throughout that state. Another 
mechanism is the concurrence process 
described in the NCP. The degree to 
which EPA (or another federal agency) 
and a st:1te can concur on each other's 
remedies will reduce the need for EPA 
to take a separate action at a site or for 
the state to challenge remedies selected 
by EPA which are covered by CERCLA 
sections 121(f)(Z) or (3). The final NCP 
places great emphasis on the 
concurrence process (see § 300.515(e)(Z)) 
and on dispute resolution (see preamble 
section above) to encourage EPA. other 
federal agencies and states to resolve 
differences among them and select the 
single remedy for a site that will fulfill 
the objectives and requirements of each 
agency. 

A commenter objected to the 
statement that EPA silence on a state­
lead remedy (selected under state law) 
cannot be construed as concurrence and 
that EPA retains the right to proceed 
with a remedy under CERCLA. In 
,·esponse, EPA may not be an active 

participa:1t in ne:;otiatio:1s bet•.vecn a 
state and PRPs at state-lead sites but 
EPA encourages states to <Iotify EPA of 
such negotiations and seek EPA 
concurrence on the remedv selected. In 
the preamble to the protJOSed NCP. 
however. EPA cautioned that EPA will 
not be bound to any decisions made by 
a state if EPA does not concur on the 
remedy (see 53 FR 31458). EPA believes 
that it has a responsibility to bring an 
action under CERCLA when necessarv 
to protect human health and the · 
environment. EPA intends that the 
processes established in the final NCP 
will reduce the need for such action but 
EPA must maintain its ability to perform 
statutory mandates. 

Other commenters contended that 
states should not be allowed to contest 
an EPA-lead remedy if they did not 
participate in negotiations, and 
suggested that some mechanism be 
included in the NCP to require EPA and 
state participation and concurrence in 
all remedial action settlements at NPL 
sites. A similar comment recommended 
that EPA and states be joint signatories 
on more settlements. In response, EPA 
encourages concurrence by both EPA 
and a state but does not believe that it is 
necessary to require such concurrence 
on all settlements or remedies. EPA and 
states are encouraged to plan ahead and 
decide on the extent of their 
involvement in the work necessary to 
reach settlements and decide on 
remedies. EPA and the state can also 
agree that even if one agency is not 
substantially involved in the work. that 
agency may still sign or concur on the 
settlement or the ROD. In fact, 
§ 300.520(c) of the fmal NCP provides 
that a state is not foreclosed from 
signing a consent decree if it does not 
participate substantially in the 
negotiations. In addition, a state is not 
required to participate in settlement 
negotiations in order to challenge a 
remedy under CERCLA section 121([)(2) 
or (3). EPA believes, however, that 
involving the state in such negotiations 
may reduce the circumstances under 
which a state would resort to a statutory 
challenge. 

Finally, a commenter recommended 
that the NCP grant states that 
participate in settlement negotiations for 
actions taken under CERCLA sections 
106 or 122, the right to review, comment 
on and approve/disapprove work 
undertaken by PRPs. In response, a state 
may participate in settlement 
discussions for actions to be taken 
under sections 106 or 122. The oversight 
activities that may be conducted by a 
state, however, are limited by the extent 
to which EPA can delegate enforcement 

res;:>cnsibilities under CER:::L-\ se, 
1C5. States may approve o~ C:isaDo: 
work by PRPs when conducting ·a·:: 
enforcement action und8r state l<n·. 

Final rule: There is no n:!e la:1g'~· 
on this issue. 

Subpcrt G-Trustees for :Vatura! 
Resources 

Ser.:ion 107(a)(4)(C) of CERCL\ 
im;wses liability for the injury. 
destruction, or loss cf a natural 
resource. including the costs of a n .. 
resources damage assessment. rest.< 
from the release of hazardous· 
substances. Section 107(f](1) of CEF 
pro"ides that only properly designa 
federal trustees. authorized 
representatives of an affected state. 
Indian tribes can pursue a section 
107(a)(4)[C) action. Clean Water Ac 
(CWA) section 311(f) imposes simi!. 
liability for discharges of oil and 
hazardous substances into navigabl 
waters of the United States. 

Pursuant to section 1(c) of E..xecu! 
Order 12580 (52 FR 2923. January 29. 
1987). and in accord with CERCLA 
section 107(f)(2J(A) and section 311(; 
the Clean \Vater Act. the Secretarie: 
Defense, the Interior, Agriculture. 
Commerce, and Energy are among tr. 
agencies that are designated in the l' 
as federal trustees for natural resour 
Those federal trustees act on behalf 
the President in assessing damages t 
natural resources from discharges of 
or releases of hazardous substances. 
poilutants, or contaminants. Subpart 
outlines the designations of federal 
trustees under CERCLA. Ad though th 
1986 amendments to CERCLA 
necessitated few changes to the 1-~Cr 
provisions on natural resources. the 
major objective for this proposed 
revision is to make the subpart more 
readable and understandable to thos 
who are not familiar with trustee agE 
authorities. Because the orimarv 
purpose of this subpart i~ to lisi nat';J 
resource trustee agency de;;!g:1a~iom 
.as to ensure prompt noti!'icariu!I as 
required by CERCLA. th·; ;;rupo;;P.d 
changes reflect an overril;;;1;; cancer: 
that trustee jurisdictions be desc:ibe 
accurately as possible. 

Section 301(c) of CERCLA requires 
promulgation of rules for the assessn 
of damages for injury to. destruction 
or loss of natural resources resulting 
from a discharge of oil or a release o 
hazardous substance under CERCLA 
and the Clean Water Act. Pursuant t 
Executive Order 12580, section 11(d] 
responsibility to promulgate these 
regulations has been delegated to th1 
Department of the Interior (DOl). DC 
has promulgated rules for the 
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a;;sessme!lt oi damages for the i:1jury to. 
destructio:1 of. or loss of natural 

·~·!II~ resources (see 43 CFR part 11). Parts of 
those rules were struck down by the 
v.s. Court of Appeals for the District of 
Columbia Circuit on July 14. 1989, and 
remanded to the Department of the 
Interior for further consideration. See 

... ,::,,_L .... State of Ohio v. U.S. Department of the 
Interior. 880 F.2d 432 (D.C. Cir. 1989), 
and State of Colorado v. U.S. 
Department of the Interior. 880 F.Zd 481 
(D.C. Cir. 1989). 

The use of the procedures described 
in DOl's rule. 43 CFR part 11. is optional. 
However, the results of an assessment 
performed in accordance with the DOl 
rule by a federal or state trustee, or 
Indian tribe. if reviewed by a federal or 
state trustee. shall be given the status of 
a rebuttable presumption in an action to 
recover damages for injuries to. 
destruction of, or loss of natural 
resources. Whether or not the 

r ... r_'""~' procedures in 43 CFR part 11 are 
followed. a trustee agency may decide 
to proceed with a range of information 
gathering and other trust-related 
activities. 

The following are summaries of 
· comments on the proposed subpart G 

- and EPA's responses. 
Name: Section 300.600. Designation of 

federal trustees. 
Existing rule: Section 300.72 of the 

1985 NCP designated those federal 
officials who are to act on behalf of the 
public as trustees of federal natural 
resources. It also described the types of 
resources that the agencies manage and 
gave examples of the resources that 
might be under their trusteeship. 

Proposed rule: In the proposed rule 
(renumbered § 300.600). EPA attempted 
to clarify and define as accurately as 
possible the federal agencies 
responsible for specific resources. It did 
this by delineating in the paragraph 
headings the federal agency or type of 
federal agency responsible for natural 
resources. In addition. EPA proposed to 
change the narrative to describe in more 
detail the resources that agencies 
manage and to give examples of 
resources that might be under an 
agency's trusteeship. 

The proposed rule designated the 
Secretary of Commerce as a trustee. The 
proposed rule also provided that the 
Secretary shall act with the concurrence 
of other federal agencies when the 
resources or authorities of other 
agencies are involved. The Secretary is, 
however, a trustee in his own right also, 
pursuant to various statutory 
authorities. 

The proposed rule also described 
federal agency jurisdiction over certain 

:1atu:-3l resources. The 1985 ;'\;CP 
designated the Secretary of Commerce 
as the trustee for natural resources in or 
under "waters of the contiguous zone 
and parts of the high seas • • • ."The 
proposed rule includes under the 
Secretary's jurisdiction. the natural 
resources "in or under tidally influenced 
waters. the waters of the contiguous 
zone. the exclusive economic zone, and 
the outer continental shelf • • • ." 

The proposed rule also deleted tl:e 
1985 NCP's (§§ 300.72(a) and (b)) 
exclusion of lands or resources in or 
under U.S. waters. This was proposed 
because federal trusteeship derives 
primarily from authority to manage or 
protect affected resources regardless of 
where these resources are located. 

Response to comments: 1. Territorial 
sea-definition. One commenter asked 
if subparts D and G will be revised to 
reflect the new definition of "territorial 
sea" in the January 1989 Presidential 
Proclama lion. 

The term "territorial sea" is used in 
the NCP only in the definition of 
"contiguous zone." "Territorial sea" is 
not defined in the NCP but is defined in 
CERCLA section 101(30} as having the 
same meaning provided in CWA section 
502. This section defines the term 
"territorial sea" as "the belt of the seas 
measured from the line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
sea and the line marking the seaward 
limit of inland waters. and extending 
seaward a distance of three miles." On 
December 27, 1988, the President issued 
a Proclamation (No. 5928. 54 FR 777, 
January 9, 1989) extending the territorial 
sea of the United States to 1.2 nautical 
miles from the baselines of the United 
States determined in accordance with 
international law. However. the 
Presidential Proclamation provides that 
nothing therein "extends or otherwise 
alters existing federal or state law or 
any jurisdiction. rights, legal interests, or 
obligations derived therefrom • • • ." 
Therefore. the CW A definition of 
territorial sea has not been revised by 
this proclamation. Accordingly, EPA 
believes that it is unnecessary to change 
the use of territorial sea in the NCP. 

2. Trustees' authority. One commenter 
stated that trustee actions are 
authorized by CERCLA. but no specific 
responsibilities are delineated. The 
commenter stated that the main purpose 
of subpart G is to indicate the 
responsibilities of trustees. not to be a 
"plan" or other listing of their activities. 
However, one commenter recognized the 
merit of including in subpart G examples 
of the kinds of activities that OSC/RPMs 
and others could expect of trustees. The 
commenter thought that the purpose of 

:':3 sub:cart was not clearlv u:1derstooJ 
i<1 the p-reamble and should be c!ariiied. 

Another comrr.enter asse~ted that 
;::ropcsed § 300.600(b) could be 
construed as limiting trustees" activities 
to enumerated activities. and should be 
c!arifi~!!d, since trustees have manv 
addit:onal authorities other than t-hose 
e:1Ume~ated in that section. 

The purpose of subpart G is not to be 
an exclusive listing of the 
responsibilities of natural resource 
trustees, but to better inform the public 
of natural resource trustee designations. 
Proposed § 300.615 outllnes some 
responsibilities of all trustees in general 
and federal trustees in particular. 
However, those responsibilities listed 
are not exclusive. Proposed § 300.615(e) 
lists some actions which may be taken 
by any trustee. Those actions are 
described as including but not being 
limited to certain enumerated actions. 
Nowhere in the preamble to the 
proposed rule or in the proposed rule 
itself is the suggestion that the listed 
activities are the only activities which 
trustees may take. Trustees may ac·t 
pursuant to any other authority they 
have besides the NCP. However. to 
clarify the issue, EPA has changed the 
final rule language in the introduction to 
§ 300.615(c) to read "Upon notification 
or discovery of injury to. destruction of, 
loss of, or threat to natural resources, 
trustees may, pursuant to section 10i(f) 
of CERCLA or section 311(f)(5) of the 
Clean Water Act, take the following or 
other actions as appropriate:". The 
addition of "take the following or other 
actions as appropriate" is intended to 
highlight that the enumerated actions 
are not the only actions a trustee might 
take under CERCLA or the Clean Water 
Act, but are only examples of actions a 
trustee might take. EPA has also revised 
the final rule language in the 
introduction to § 300.615(e) to clarify 
that the trustee is acting pursuant to the 
Clean Water Act and CERCLA. The 
clarification is intended to highlight that 
trustees may also act pursuant to 
whatever authority they have and that 
the examples of responsibilities listed 
stem only from CERCLA and the Clean 
\Vater Act. EPA has also revised the 
introduction to § 300.615(d) to specify 
that the trustees' authority includes. but 
is not limited to the enumerated actions. 

As to the comment concerning 
§ 300.600(b), EPA believes that nothing 
in that proposed or final section limits 
the trustees' authority to act in the 
proper circumstances. The section does 
not enumerate all the activities which 
t!.:e trustees may undertake, it merely 
describes situations under which they 
may act pursuant to CERCLA and the 
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-~:\Vater Act. Those situations are 
-~-.··:here is injury to. destruction of. 

·,:·. or threat to nattiml resources as 
-- ,;t of a release oi a hazardous 

·-- ;:;mce or a discharge of oil." 
.or:;·.-er. to clarify that the rule does 

-::it trustees to act under other 
-:,;:t:Js. EPA is changing the rule 
·-:~~e in§ 300.600(b) to read that 
".::e:s are authorized to act "pursuant 
<~;on 107(f) of CERCLA or section 

- · · · 5) of the Clean \\'ater Act" in the 
-<:::stances. 

::dwrity of Secretary of 
· -- :~e:·ce. One commenter believed 
-~- :~oposed § 300.600(b)(1) implied 
-- ·.~e Secretary of Commerce acts on 

---'" .f of other federal agencies with 
·-r,f.ties to manage or protect natural 

·/ ~.,.r::es in coastal or marine areas but 
- • ~'1 management or J:rotection 

-:,:·Hies himself and suggested that 
... -;:e language be changed to reflect 
'' ·:·.e Secretary is a trustee in his own 

-~·.~her commenter questioned 
•- .,-:-.er the requirement in 

;r; .'))()(b}(l) that the Secretary of 
- --:-:-.~rce (through NOAA] obtain the 
--· r.::rr:-ence of other federal agencies 
-"'-..r~ it acts is lawful. The commenter 
n:..:! :hat this is particularly important 
'"":':'~a federal agency may be a PRP, 
- ·,-: -::ay have the incentive to diminish 
_ ., ""-~jons of the Department of 
--- ~e:ce and therefore reduce its 
""~~:a! liability. The commenter urged 

.-:r ~-:e "concurrence" requirement be 
~''T/.•~ . 

-:;.~j~ natural resources (e.g., within 
. d·o;t~i and marine areas) are indeed 
'"..-:~he jurisdiction of the Department 
-' '/,!:':mert:e. EPA has clarified final 
• ·;,, ?I'JJ(b)(1) to read: "Secretary of 
----- ~->:!'ce. The Secretary of Commerce 
''" i ::c! as trustee for natural resources 
.,....:.~<;:d or protected by the 
--->~.'7\ent of Commerce or by other 
-_.,.,d agencies and that are found in or 
··~ ·...-aters navigable by deep draft 
-,,"'!~. • • * (remainder as 

.....-· .... ,..,,"lP.:d)." 
·/_,..,~;fie natural resources in areas 

'~'.-.-the trusteeship of DOC may also 
,. ·-.:.::aged or protected under statutes 
,·...,.,f'.t'\tered by other federal agencies. 
'· -~,)re. it is appropriate that the 
;N~;rry of Commerce shall, whenever 
/:..o;;,,aiJle, seek the concurrence of the 
··-~ 'f~ency when there is overlapping 
..... ~:c.:ion. Such concurrence is ·not 

"""nlr,.,d bv law, however. and therefore, 
__._,,_"Rill revise§ 300.6QO{b)(1) tO 
...,·,..;l';lfle the requirement of mandatory 
''N;;rrrf!nce of another federal agency 
''.-!._ lhe Secretary of Commerce takes 
._, u.tit.m with respect to an affected 
··.v,."'ee under the.management or 
/' -'•'.*ion of that agency. Instead the 

rev:scd ru!e provides that the Secretarv 
of Commerce shall. whenever · 
practicable. seek such concurrence. 

Final rule: EPA is revising proposed 
§ 300.600 us follows: 

1. EPA is revising the introduction to 
§ 300.600(b) to make it clear that 
trustees are authorized to act "pursuant 
to section 107(f] of CERCLA or section 
311(f)[5) of the Clean Water Act" given 
the listed circumstances. Trustees mav 
also act pursuant to whatever other · 
authority they may possess. 

2. Section 300.600(b)(1) is being 
revised to clarify that some natural 
resources are managed or protected by 
the Secretary of Commerce. It is- being 
further revised to eliminate the 
requirement of concurrence of another 
federal agency before the Secretary of 
Commerce acts with respect to an 
affected natural resource under the 
management or protection of the other 
federal agency. Concurrence of the other 
federal agency shall be sought whenever 
practicable, pursuant to the revised rule. 

Name: Section 300.610. Indian tribes 
as trustees for natural resources under 
CERCLA. 

Proposed rule: For purposes of a 
release or threatened release of a 
hazardous substance which causes the 
incurrence of response costs, the 1986 
amendments to CERCLA provide that an 
Indian tribe may bring an action for 
injury to. destruction of. or loss of 
natural resources belonging to. managed 
by, controlled by, or appertaining to 
such tribe, or held in trust for the benefit 
of such tribe, or belonging to a member 
of such tribe if such resources are 
subject to a restriction on alienation. 
The proposed rule provided that the 
tribal chairmen (or heads of the 
governing bodies), or other person 
designated by tribal officials. are 
trustees for those natural resources. The 
proposed mle provided that the tribe. if 
it designated a person other than the 
chairman (or head of the tribal 
governing body], notify the President of 
the trustee designation. The tribal 
trustee would have similar 
responsibilities to state and federal 
trustees under the proposed rule. 

Respqnse to comments: 1. 
NotJfication-timeliness of notice. A 
commenter noted that tribal resources. 
either on or off-reservation, may be 
affected by off-reservation Superfund 
sites. The commenter suggested that the 
NCP should clearly state that tribal 
natural resources trustees must be 
notified when a tribe's resources are 
injured by an oil discharge or a release 
of hazardous substances because early 
and proper notice will help Indian tribes 
protect their limited resource base by 

assuri!':.g timely assessrr.er.ts ar:d 
maximum protective efforts. 

EPA realizes that tribal resource 
other natural resources, may be aff 
by off-reservation Superfu..'ld sites. 
Pursuant to § 300.615[b ), trustees a: 
responsible for designating to the 
Regional Response Teams [RRTs), : 
inclusion in the Regional Con tinge:: 
Plan. appropriate contacts to recei\ 
notifications from the on-scene 
coordinators (OSCs)/remedial proj 
managers (RPMs) of potential dam: 
to natural resources. Therefore. unc.. 
the final ru!e. if tribal trustees (or n­
Secretary of the Interior. as appropr 
have notified the RRT of an approp• 
contact. they will likely receive the 
notification they seek. 

2. Trustee designation. A commer 
wanted EPA to contact affected trit 
determine who will serve as tribal 
trustee for Superfund activities. ThP 
final rule provides that the tribal 
chairmen (or heads of the governing 
bodies) of Indian tribes. or a person 
designated by tribal officials to act , 
behalf of Indian tribes are natural 
resources trustees for certain catego. 
of natural resources. For other 
categories of resources, the Secretar· 
the Interior continues to function as· 
trustee. 

Normally the tribal chairman (or h 
of the governing body of the tribe) "" 
be the natural resource trustee. 
However, tribal officials may choose 
designate another person as trustee. 
When those officials designate anot~ 
person as trustee, the final rule prov . 
that the tribal chairman or heads of 1 

tribal governing bodies notify the 
President of the trustee designation. 
EPA in the past has contacted states 
learn of state trustee designations ar. 
will contact federally recognized lnd 
tribes to learn of tribal trustee 
de signa lions. 

In contrast to CERCL-\. under CW 
section 311. Indian tribes are not 
trustees and thus may not bring actit 
for injury to natural resources pursu; 
to that Act. For purposes of the Clea1 
Water Act and for certain circumsta; 
under CERCLA. where the United St 
continues to act as trustee on behalf 
an Indian tribe, the Secretary of the 
Interior will function as trustee of th' 
natural resources for which the Indi< 
tribe would otherwise act as trustee. 
Therefore, § 300.610 is being re\.;sed 
eliminate the reference to authority t 
act of an Indian tribe when there is < 
discharge of oil. 

3. Tribal resources. A commenter 
thought that the proposed rule failed 
recognize the scope of tribal resourc1 
e.g .. hunting. fishing, and water right 
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EPA's description ci natur<1l resources 
in rroposed § 300.600 was r.ot inter.ded 
to ce an exclusive list. but only to give 

.. some examples of r.atural resources. It 
would be impossible to list every type of 
natu.:al resource. CERCLA section 
101(16) defines "natural resources" as 

- including land, fish. wildlife. biota. air. 
water. ground water, drinking water 
supplies. and other such resources 
belonging to the federal government. a 
state. or local government, or an Indian 
tribe. or if such resources are subje-::t to 
a trust restriction on alienation, to anv 
member of an Ind\an tribe. · 

As to the commenter's specific 
concern about hunting, fishing, and 
water rights. EPA believes that those 
rights are not themselves natural 
resources. The game to be hunted, the 
fish to be caught. and the water to be 
used are the resources, not the rights to 
those resources. Therefore. no change to 
rule language is necessary. 

4. Natural resource damage 
assessments. One commenter suggested 
that the language in the preamble to the 
proposed rule (at 53 FR 51460) stating 
that a natural resource damage 
assessment performed by an Indian 
tribe, when reviewed by federal or state 
natural resource trustees, will be 
allowed the rebuttable presumption. 
should be changed. 28 The commenter 
suggested that the language should be 
changed to reflect that damage 
assessments performed by Indian tribes 
jointly with federal or state natural 

,. resource trustees would qualify for the 
rebuttable presumption. The commenter 
noted that similar language is found in 
the preamble to the natural resource 
damage assessment regulations at 53 FR 
516a (February 22, 1988). 

EPA agrees with the comrnenter. 
When federal and state tr.1stees and 
ID-dian tribes work closely together on 
assessments, such assessments mav 
qualify for a rebuttable presumptio;. 

Final role: Proposed § 300.610 is 
revised as follows: 

1. The second sentence is revised to 
read: "When the tribal chairman or head 
of the tribal governing body designates 
another person as trustee. the tribal 
chairman or head of the tribal governing 
body shall notify the President of such 
designation.·· 

' 1 Section 107(f)(~](C} of CERCLA provides tlutt 
any detennination or assessment of damages for 
purposes of CERCLA or section 311 ofthe Clean 
Water Act has the fort:e and effect of a rebuttable 
presumption on behali of the trustee in any 
administrative or judicial proceeding under 
CERCLA or section 311 of the Clean Water Act if 
made by a federal or stale trustee in accordance 
With the regulations promulgated underCERCLA 
•ec1ion 301(c). 

2. T~1e last se:-:ter.ce is re\·ised to re:1d: 
"Sue!': off:cials c:re authorized to act 
v;he!l there is i!ljury to. destruction of. 
loss of. or threat to natural resources as 
a resuit of a release of a hazardous 
substance." 

/':arne: Section 300.615. 
Responsibilities of trustees. 

Proposed rule: The proposed rule 
reorganized and substantively changed 
§ 300.74 of the 1985 i'\CP. It sought to 
provide better information on the 
actions trustees may take to carry out 
their responsibilities. The proposed rule 
required cooperation and coordination 
when there are multiple trustees 
because of coexisting or contiguous 
natural resources or concurrent · 
jurisdiction. It also described the 
responsibilities of all trustees in ge!leral. 
and of federal trustees in particular. 
Finally, in accord with the amendment 
of CERCL\. the proposed rule deleted 
the option of pursuing claims against the 
Fund for natural resource damage 
assessment and restoration of natural 
resources. 

Response to comments: 1: 
Coordination- a. Multiple trustees. 
One commenter suggested that the final 
rule should discuss "lead trustee·· 
designation and exactly what 
responsibilities and authority the lead 
tn:stee has for the coordination of 
assessment activities by multiple 
trustees. Another commenter asked if 
three-party agreements among the 
appropriate federal agency, the Indian 
tribe, and the state will be available in 
promoting cooperation. 

EPA believes that it is important that 
only one person (i.e .• the lead agency 
OSC or RPM) manage activities at the 
site of a release or potential release. 
When there are multiple trustees. EPA 
recommends that a lead authorized 
official be designated to coordinate all 
aspects of the natural resource dumage 
assessment, investigation. and planning. 
including federal trustees· participation 
in negotiations with PRPs as provided 
under CERCL'\ section 122(j)(1). This 
coordination is designed to ensure 
efficient response actions and avoid 
duplication of efforts. 

An authorized official is a federal or 
state official to whom is delegated the 
authority to act on behalf of the federal 
or state agency designated as trustee, or 
an official designated by an Indian tribe. 
to perform a r.atural resource damage 
assessment. (See the Department of the 
Interior natural resource damage 
assessment rules at 43 CFR 11.14(d).) A 
lead authorized official is a federal or 
state official authorized to act on behalf 
of all federal or state agencies. or an 
official designated by multiple tribes 

\\.1--.er: :!1e:--e are m~!:.:.e t:-:bes. 3:I::c~e·:.i 
DCCJase of coexisti-~ ~~ ro-·in"Q"S 
natural resources o·r·:_;:~-~ . .:;.e--~t~ ~ ..._ .............. ~. .. 
jurisdiction (-13 CFR ::.:..~(wi). The DO! 
damage assessment ;-~;es e!1cou~a\;e tl-.e 
cooperation and coc~:::::.aticn cf -
assessme:lts that i:::.-sive muiti:Jie 
tn.:stees because oi ccexistins ;r 
contiguous natural r?.sources or 
concurrent jurisdict:c-:1. T~e DOl 
regulation:> also cor,:.2;n exar:;;:;ies of a 
lead authorized of!':t;;ai's res;)~nsibi!ities 
in 3 damage assass::-.e::t. He 'acts as 
coorcinator and cor.:a~ regarcii::~ all 
aspects of the asses;r:;e:1ts a:1d a~ts as 
final arbitrator of d:s::.i.ltes if ccnse!).S!.i5 
among the trustees ca!'-'lot be reached 
regarding the devehc::-r.ent. 
implementation or a~v other asoect cf 
the Assessment Plar:. ·"i::e lead · 
authorized official is :::esignated by 
mutual agreement of a!! the naturai 
resource trustees. F-~:-suant to L~e 
damage assessme!:t :-e~lations (at -43 
CFR 11.32(a)(1)(ii)(A~!J)), if consensus 
cannot be reached c:-: a !ead authorized 
official: (1) When t!:e ::atural resources 
being assessed are !ccated on lands or 
waters subject to tl:e administrat:ve 
jurisdiction of a fece:-al agency. a 
designated official cf the federa! a::;enc\· 
shall act as the lead t;3cial: {2) when · 
the natural resources being assessed are 
located on lands or -,;:ters of an !ndi:;,r: 
tribe. an official desi~ated bv the 
Indian tribe shall act-as the lead official: 
and (3) for all other :-.at-Jral resources for 
which a state may as~rt trusteeship. a 
designated official cf ~e state agencv 
shall act as lead off£..aL · 

The final rule su*-<>st.i that where 
there are multiple tJ-...s:zes. because of 
coexisting or cont!~:l.S natural 
resources or concu~~t jurisdictions. 
they should coordi.::~:e and coopera~e !r: 
carrying cut their r~::Jsibilities as 
trustees. EPA has s;.i:.s::ituted the wonJs 
"should coordlnaee c.;:d coq:erate .. ior. 
the words "shal! c;:;.r.n6nate and 
coope~ate" in final ~ :.00.615(a). EPA has 
made this change 1::..:--...ouse one trustee 
cannot compel an(;:.::Cr trustee to 
coordinate and coc-_,.eate in carrying ou: 
trust responsibilitin UJ matter how 
desirabie that coorc--:-ation and 
ccoperation might =..e. Howe\·er. EPA 
wishes to encoura2.e 311Ch coordination. 

Three-party ag~e:!'.eJts are not 
excluded by the ::\C?. Therefore. 
coordination and c~raticn mav 
include three-party ~menis i( 
necessary to facili 14::e the 
responsibilities of~ t!11stees. 

b. Investigations. One commenter 
suggested that bio~l assessment 
groups or technical a55istance groups 
fanned in various EP:\ regions provide a 
model for coordin<~ticn that could b ~ 
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·,·a]uable nationwide. and the preamb!e 
o!ght include mention of these as 
;:-,e:;i:anisms to implement CERCLo\ 
section 104(b)(2). 

Regional planning and coordination of 
p;:eparedness and response actions is 
accomplished through the Regional 
Response Team (RRT). Such 
coordination may include biological 
assessment groups or other technical 
:;roups. Several EPA regional offices 
already include biological and technical 
assistance groups. Typically the groups 
2~e comprised of representatives from 
the Depe.rtl!ient of the Interior, U.S. Fish 
and Wildlife Service, the Department of 
Commerce (NOAA). and state 
departments of environmental 
conservation under the direction of an 
EPA chairman. 

c. Mandatory coordination. One 
commenter suggested that language in 
proposed§§ 300.615(c), 300.410(g), and 
300.430(b }(7) should be changed to 
delete the words "as appropriate" 
referring to coordination of trustees' 
efforts. This language should be 
strengthened to be consistent with 
CERCLA section 104(b)(2). Such 
coordination would minimize 
duplicative efforts and costs in natural 
resource damage assessments and RI/ 

· FSs, and would lead to more settlements 
under section 122(j). 

Section 104(b)(2} of CERCLA provides 
that the "[PJresident shall • • • seek to 
coordinate the assessments, 
investigations, and planning under this 
section with such federal and state 
trustees." EPA agrees that in most 
places in the fmal rule the term "as 
appropriate" is not necessary. The term 
is not in section 104(b)(Z) and is not 
needed to implement that section. EPA 
will eliminate the term "as appropriate" 
f:om § § 300.410(g) and 300.430(b )(7), as 
the ccmr.Jenter requested. as well as in 
§§ 300.1350) and 300.305(d). However, 
EPA will retain the term "as 
appropriate" in § 300.615(c). That 
section discusses the types of actions 
which a trustee may take under -
CERCLA. The trustee may have already 
taken the action or the action may not 
be-necessary or desirable. Therefore. it 
is necessary to retain the term "as 
appropriate" in that section. 

EPA has also revised § 300.315(c) to 
require the OSC to make available to 
the trustee information and 
documentation that can assist the 
trustee in determination of actual or 
potential natural resource injury from oil 
discharges. EPA has added the following 
sentence to the end of§ 300.315(c): ''The 
OSC shall make available to the trustees 
of the affected natural resources 
inlormation and documentation that can 
assist the trustee in the determination of 

actual or potential natur<>l resource 
inj~ries." EPA has revised § 3C0.315(c) to 
facilitate coordination between the OSC 
and the trustee, and to make the 
provision on oil discharges .. consistent 
with the provision on release of 
hazardous substances (see 
§ 300.160(a)(3)). 

As an editorial change. EPA is also 
adding the words "the trustee·· in 
§ 3C0.160(a)(3), so that it reads: "The 
lead agency shall make available to the 
trustees of affected natural resources 
inforrnaHon and documentation that can 
assist the trustees in the determination 
of actual or potential natural resource 
injuries." The addition of the words "the 
trustees" does not substantively change 
the meaning of the section. but 
emphasizes that the trustees make the 
determination of injury to natural 
resources. 

2. Notification-o.. Criteria. A 
commenter suggested that the section on 
trustees should also provide criteria for 
notifying them. 

CERCLA section 104(b}(2} and final 
NCP § 300.61S(c} provide criteria for 
notification of tmstees. The statute 
requires the President to promptly notify 
appropriate federal and state natural 
resource trustees of potential damages 
to natural resources resulting from 
releases under investigation pursuant to 
section 104(b}. Pursuant to § 300.135(c) 
of the final rule, the OSC/RPM shall 
collect pertinent facts about the release. 
including the potential impact on natural 
resources. This information is in tum 
used to comply with § 300.135(j) and (k). 

b. Not dependent on OSC/RPA!. One 
commenter noted that natural resource 
trustee notification should not be 
dependent upon a decision by the OSCI 
RPM as to whether resources are 
affected by the release. The federal and 
state trustee agencies should be notified 
of the release; trustee agencies have 
both the expertise to determine the 
likelihood of injury to their resources 
and the responsibility for making the 
determination. The commenter 
suggested that this issue should be 
clarified in the preamble to the final rule 
by incorporating the following language: 
"The OSC or lead agency is responsible 
for ensuring t.'lat state and federal 
trustees are notified promptly of natural 
resources that may be exposed to. may 
be at risk from, or may be injured by 
discharges or releases." 

EPA agrees that natural resource 
t.."Ustee notification should not be 
dependent upon a decision by the OSCI 
RPM as to whether resources are 
affected by the release. EPA alsci agrees 
that the lead trustee should make the 
determination of whether resources 
under its jurisdiction are affected. The 

f:r:al f'Jie is unchanged in t}lis re:a~ 
beca:1se EPA beiieves that the :ina: 
§ 300.135(j) and (k) adeq•Jately ad: 
the commenter's concern. 

c. Duty to notify mandatory. One 
cor:1menter argued that "as appronr 
or other phrases qualifying either ·fr 
responsibility to notify. or the timir. 
notification, incorrectly lead OSCs , 
RP:\fs to \·iew trustee notification a: 
discretionary. The commenter sugg~ 
that language in the preamble brieD 
explain the intent or limitations of· 
appropriate" or similar qualifying 
phrases, such as is done for those s, 
phrases in the preamble of subpart 
dispersants, to make it clear that th 
intent of the NCP provision is that 
trustees be notified. 

EPA agrees that the OSC/RP~f h< 
the mandatory duty to notify the tr, 
of discharges or releases that are 
injuring or may injure natural resou 
under a trustee's jurisdiction. Final 
§ 300.135(j) codifies this requiremer. 
The phrase "as appropriate" has be 
deleted from the second sentence o 
§ 300.135(j). EPA also inadvertently 
omitted necessary language and 
included unnecessary language in tl 
second sentence in proposed 
§ 300.135(j). Therefore, EPA has rev 
that sentence to read: "The OSC or 
shall seek to coordinate all respons 
activities with natural resource 
trustees." The words "seek to" 
coordinate were added to track the 
language of section 104(b)(2). The.,. 
... • • should consult with the nat, 
resources trustee in determining su 
effects and • • *" were deleted fr< 
the second sentence because those 
words may have implied that the C 
he.d a role in determining whether· 
was injury or potential injury to na 
rescurces, when in fact t."lat is a so 
determination of the trustee. 

3. Damage assessments-o.. 
Qua!Jfications of assessor. Or:e 
com.rnenter suggested that pursuar. 
§ 300.615{c)(4), EPA should identif: 
qualifications that must be 

· demonstrated for an individual to 
damages following 43 CFR part 11 

The qualifications that must be 
demonstrated for an individual to 
damages are determined by the tn 
The Department of the Interior 
regulations specify how to conduc 
damage assessment in order to qu 
for the rebuttable presumption, bt 
qualifications of the person conde 
that assessment is a question for 1 

trustee to determine according to 
needs of the trustee for the injure' 
resources in question. 

b. Negotiations. One commente 
suggested that the following lang1 
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- which is similar to oars natural 
• resource damage assessment rules, be 
.. u:c!uded in § 300.615: "State and fede~al 
~ tJ1.!Stees are not required to conduct a 

natural resource damage assessment to 
effectively participate in settlement 
negotiations. State and federal trustees 
need not conduct a natural resource 
damage assessment in order to agree to 

"' a covenant not to sue for natural 
~ resource damages." 
, The preamble to the DO! regulations 

(at 53 FR 5169, February 22, 1983) 
·" concerning natural resource dt~mage 
·<> assessments contains language noting 
-~ that it is not necessary to conduct a 
!I damage assessment in order to 

''1- effectively participate in settlement 
~-;. negotiations. EPA agrees with the DOl 
::;_ position and further believes that such 

an assessment is not a prerequisite to a 
, covenant not to sue. Therefore, since the 
~ p;eamble to the DOI regulations . 
" provides the requested change already, 

no change to the NCP rule language is 
.. necessary. 

c. Duty to perform. A commenter felt 
· that the statements in the subpart that 

the federal trustees "will" or "may" act 
- pursuant to CERCLA section 107 and 

Clean Water Act (CWA) section 
311(f](5) attempt to water down the 
direct statutory command in those 
provisions that the trustees "shall" 
assess damages and carry out other 
trusteeship obligations. Another 
commenter suggested that the language 
in§§ 300.6CO(a) and 300.615(c) that is 

-·. discretionary or unclear should be 
·;:.,· · changed to state that the trustees .. shaH'' 
:~· carry out their duties established in 
::f. CERCLA section 107(f) and CWA 

- ·1- section 311(£)(5). .. · •. -·. 

.,· 

.._ .... 

-• ( .,.. 

Section 107(f](2)(A) confers authority 
on federal trustees to "act on behalf of 
the public as trustees for natural 
resources under this Act and under 
section 311" of the Clean Water Act and 
to "assess damages" for federal natural 
resource injury, destruction or loss for 
purposes of CERCLA and section 311 of 
the Clean Water Act. Neither CERCLA 
nor the Clean Water Act require trustees 
to perform any other function. Other 
actions which the trustees may perform 
pursuant to CERCLA and the Clean 
Water Act are discretionary, to be 
performed as necessary on a case­
specific basis. 

The language in CERCLA section 
·• 107(£) and section 311(£){5) of the Clean 
~Water Act providing that the trustee 
~- "shall" act as trustee or "shall" assess 

damages does not require action by the 
trustee. Such language merely means 
that the trustee or his delegee are the 

~ only persons authorized to act as 
~ trustees or to assess damages. 

Performance of the functions of a trustee 

is discretio:1ar•: under CERCLA and the 
Clean \"·iater . .\ct. based on case-specific 
circumstances. Therefore. final 
§ 300.615(c)(3) provides that trus:ees 
"may. pursuant to section 10i(f] of 
CERCLA or section 311(f](S) of the Clean 
Water Act. take the following or other 
actions as appropriate", including 
carrying out damage assessments. And 
as noted earlier, a trustee may ~:hoose to 
act under other authority in addition to 
sections 107 and 311. 

d. Coordination. A commer.ter urged 
EPA to insert additional language that 
encourages the lead agency to 
coordinate cleanup levels with natural 
resource damage assessments to the 
greatest extent possible. 

EPA has already done much of what 
the commenter asks in § 300.430(b)(ij 
(proposed as § 300.430(bj(6)). Pursuant 
to that section the lead agency shalL if 
natural resources are or may be injured 
by the release, ensure that state and 
federal trustees are pmmpt!y notified in 
order that the trustees m.3v initiate 
appropriate actions, includir;z those 
identified in subpart G of this pc.~'. The 
subsection further requires the lead 
agency to seek to coordinate necessary 
assessments, evaluations, 
investigations. and planning with state 
and federal trustees. As to coordination 
of cleanup levels, EPA believes that the 
decision as to whether selected cleanup 
levels satisfy natural resource trustee 
concerns is a decision for the trustee to 
make. 

4. Funding. A commenter suggested 
that EPA, consistent with legal 
obligations, should construe sections 
111(b)(2)(B) and 517(c) of SARA to allow 
funding of natural resource damt~ge 
assessments. The commenter urged EPA 
to seek amendment of section 5l7. if it is 
not possible to provide funding under 
current law. The commenter also r.cted 
that manv states cannot carrv out this 
responsibility without financial support 
from the Fund. 

Section 517(c) of SARA prohibits 
expenditures from the Fund to pay 
trustees' claims for natural resources 
damage assessment and restoration of 
natural resources. The SARA conference 
report states, "[T]he conference 
agreement follows the House bill in 
deleting natural resource damage and 
assessment claims as a Superfund 
expenditure purpose." H.R. 99-962. 99th 
Congress, 2d Session, at 321 (October 3. 
1986). 

As to the commenter's request that 
EPA seek amendment of SARA to 
permit funding of natural resource 
damage assessments. EPA does not take 
positions on proposed amendments to 
statutes in rulemaking proceedings. 

Rules and Regula lions 3791 

5. Fec.-era! lru:;~tees--":o~·er:r::~: :-::;t !o 
s::e. :\ commenter v.sserted the:t \\~,ile 
the prea:nb!e to tl:e proposeri r:.:le 
mentions that the OSC/RP!\ls "shail 
coordinate the federal trus!e~s· 
particip<Jtion in negotiations with PRPs 
as pro\·idcd under section 122fj)(1l .. (53 
FR 5l~fi1), the proposed rule cioes not 
reflect the language in section 12Zij)(1). 
The commenter suggested that a new 
provision be included in § 300.615 to 
provide for: (1) Notification to tn.:stc~~; 
by OSC/RP~b of negotiations with 
PRPs. and (2) covenants not to sue for 
damages to natural resources under th1~ 
trusteeship of a federal trustee. The 
commenter asserted that the proposed 
.t\CP does not cover section 122 
settlement provisions. but that 
consideration should be given to 
including the requirement in section 
122(j) regarding federal natural resource 
trustee notification of proposed 
settlements with PRPs. The commenter 
added that earlv decisions as to the 
nature and amo"unt of involvement must 
be made on the basis of available 
information. and that late notification 
and involvement may interfere wit.'l the 
"lbility to pursue natural reso~rcc :....~st 
authu<ities under CERCLo\. 

CERCLA section 122.(j)(1) provides 
that "(Wjhere a relet~se or threatened 
release of any hazardous substance that 
is the subject of negotiations under this 
section may have resulted in damages to. 
natural resources under the trusteeshin 
of the United States, the Presicier.t shil.il 
notify the federal natural resource 
trustee of the negotiations and shall 
encoumge the participation of such 
trustee in the negotia lions." The final 
rule(§ 300.615(d)(2)) already provides 
for trustee participation in ne15otiations 
between the United States and PRPs to 
obtain PRP-financed or PRP-cr::1d-.:cted 
assessments and restorations for injurPd 
resources or protection for thrca:ened 
resources. The final rule is cunsistent 
with statutory requirements in CERCL-\ 
section 122(j). 

T!J.e authority of the fec.le~al trustees 
contained in proposed and fin<oi :-~CP 
§ 300.615(d)(2) to negotiate \\ith a PRP 
already includes discretionarv authoritv 
to agree to a covenant not to ;ue for . 
natural resource damages. However. to 
clarify that authority EPA will revise 
§ 300.615(d)(2) to read that federal 
trustees have authority to agree to 
covenants not to sue, as appropriate. 
CERCLA section 122(j)(2) provides for 
such discretionary covenants if the PRP 
agrees to undertake appropriate actions 
necessary to protect and restore the 
natural resources damaged by the 
release or threatened release of 
hazardous substances. 
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--~ '-~ :·~<2ested t!"lat 
: -.:.-.-e·t-:-te 

-=~ =-- :- -._ ---=~state trustees 
_- =-=-- - --~ -: ::-;._' ~:1d 
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---.-~- -:""'--< -~: i 300.615(c) 
~.:.-.-..:. -- ~- ---·_~---::.:·.\·!edge that 
· =- ~ ::-_: o ,- ---~ ·---- .. -;:a:e in 

-----
-~--- - _-: --- · . .=.:"""..::.;!1. 

:.:.:_-: ~ -=~--- ::_:..:;:raJ of the 
-- :....~;o:: ~-__ :::---: :::_!_ :o notify 
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. ~-=-- == - .:. _::::. :_ -.-: ::c!-1 
:. ~:-::-..z:--= ::. "~:::: : _-_ :=:rds to 

~;_=-_:~:::~-~-~~~~~~party to 

~;_==~~-= ;:_ ;:_;::-~~eforegoing 
:-~~:::. -=-'= :-:_,_::~ :s not 

.::_ -=~ ~~-~~7'/;u~~g~:sted 
--:-~- ~ · =-==- r-.?.: ~~!erring to 
:..----= = ~:..::"'- -:-,.-_,:::....--ces. \Vhile 

:~~~ =:=_-- _=~~ ~~~ ::~l~~~~~~ use 

---~ =--:=--~ _::._:_ :.~P.S the terms 
:.;_ :.:.....:::r.:. =-==--__..~ :f :.~e t'\CP. 
.../:.~ -.-:=:-- ·::.., :.:::::::mt of money 

;:. :=-~-=- ~.r...::ce trustees 

~~~- -::.. ~:..==t~~al 
:-;;: -- _""' :::. -~ .::-:::;: ;.ection 107(a) 
;:::_:--:_- -:: :.:::: -=._.,.- :-..;;-Jan t to 
~.-::.:._- ~-===-.:=-~ ~ A:!!ages also 
:::;:..~-==~::~-.::'its oi 
:.·~-j':""_,<:::;=:=- ~-::--.:.::r-:1 or loss of 
::.:.~ ----~ -=--=-r· ::Jeans a 
='===-- ;. ~,_..~=<;~e. either long­
·.r: :=-:.-:--~ :: :.::·.=.~ .. cal or 
;:=:~ ~ = ~ :-?.~iiity of a 
=.;..-:=::. - ~-:-,::,;.:;~--:~ ~i!her directly 
~ =-~ ==·~..r .. .,.;:~ to a 
c..:.-:::..:-;=:~.=-·-:::...:: -~~se of a 
.:~_:_-......::..;. .. -G":"_--'- -:::~.:...-v" 

e:;::.~ ~ ~~7-.::ction. or loss 
c: :.c:====.. ~-=--:.:=--~ 
:-=-=.:::.-=-~~a :oo.615. 

::;::r..:z:.::r_-,:~~. :rJJ.305(d). 
37.-=- - ~ <::r. ~~.430(b)(7) 
2:~ -~ ·3!::.....:::!:-~:.!):;t:. 

:.. =--~.._ ~been revised 
to ~,::--r-~-= ~ ::-:nltiple 
t-s-~ ·- • ~ >~".r.t!:d coordinate 
e.:r: ::._?::-_""=:~·::~out these 
I'es?7.F...,,t=_ 

:. ;:.:....:_ ;;;z&..~,,, ~e word 
"c<==--:----:a-~ .z_..::~ed to 
··:.::r-~-

3. The introduction to§ 3C0.615(c) has 
been changed to read as follows: "Upon 
notification • • • trustees 
may • • • pursuant to section 107(f) oi 
CERCLA or section 311([)(5) of the Clean 
Watei Act take the following or other 
a:::!ions as appropriate: • • • ." 

4. The introduction to § 300.615(d) is 
revised to read: "The authoritv of 
federal trustees includes. but is not 
limited to the following actions: • • 

5. Section 300.615(d}(2) has been 
re•:ised to read: "Participate in 
negotiations • • • threatened 
resources and to agree to covenants not 
to sue. where appropriate." 

6. The introduction to § 300.615(e) has 
been revised to read: "Actions which 
may be taken by any trustee pursuant to 
section 107(f) of CERCLA or section 
311lf)(5) of the Clean Water Act ir.clude. 
but are not limited to, any of the 
foilowing: • • • ." 

7. Sections 300.135(j), 3G0.305ld). 
300.410(g) and 300.430(b)(7) are revised 
to delete the phrase "as appropriate" 
and to state that "the OSC or RP~f shall 
seek to coordinate a!l response activities 
with the natural resource trustees." 

8. A new sentence is added to the end 
of§ 300.315(c) on OSCs making 
information available to trustees. 

9. The word "trustees" is added to 
§ 300.1oO(a)(3). 

Subpart H-Partfcipation by Other 
Persons 

T!:e focus of this subpart is on tl::ose 
authorities of CERCLA that allow 
persons other than governments to 
respond to releases and to recover those 
response costs. Although this subpart is 
r.ew, it revises and consolidates 
provisions from current NCP § 300.25 on 
i'Jongovernment Participation and 
§ 300.71 on Other Party Respor..ses in:o 
or.e place in the NCP. Subpart H also 
incorporates the new authorities from 
CERCLA, as amended. which address 
participation by other persons. The 
fvllowing discusses comments received 
en the proposed Subpart Hand EPA's 
n~sponse& . 

Name: Section 300.700(c). Consistent 
with the NCP. 

Proposed rule: The proposed section 
revised and consolidated provisions 
from the 1985 NCP ( § § 300.25 and 
300.71). The proposed section provided 
that any person may undertake a 
response action to reduce or eliminate a 
release of a hazardous substance. It also 
set out a list of those NCP provisions for 
which compliance would be required in 
order for a response action by "other 
persons" (i.e., persons who are not the 
federal government, a state, or an Indian 
tribe) to be considered "consistent with 

t~e ~CP" for purposes oi cast rec:}·,-~­
actions under CERCL-\ section :o:-. ·- ·: 

Response to co:;:ments: 1. Subs::::;:,·~ 
compliance. EPA received diverse 
comments on its proposal to set out 
requirements that must be met bv 
private parties in order for their ~ctio:: 
to be"consistent with the ~CP" far t::e 
purposes of cost recovery under 
CERCL-\ section 107. Some com:ne~:o· 
app~oved of the list of requirements. -
noting that such a list affords parties 
some certainty as to what type of 
response actions will qualify for cost 
recovery under section 107; indeed, 
commenters suggested that they woulc 
r.ot undertake cost recovery actions if 
they did not have clear guidance on 
what constitutes "consistency wit~ t:-:t? 
NCP." 

On the other hand. an even g:-eate~ 
r.umber of commenters objected to 
EPA's proposal to define "consis~ency 
with the NCP" as a long list of largely 
procedural requirements, and urged EP 
not to address the issue. A large numb• 
of commer:.ters expressed the concern 
that defendants in private cost recover: 
litigation will seize on EPA's list as the 
cefinitive criteria for evaluating 
consistency with the NCP. and search 
for even minor discrepancies between< 
private party's actions and the criteria 
in an effort to block a cost recovery 
action. The effect will be to discourage 
private party cleanups. They request 
that EPA leave the question oi 
"consistency with the NCP" to case-by 
case adjudication in the federal courts. 
However. assuming the NCP does 
address this issue, they suggested that 
the rule should be clear that all of the 
listed elements of NCP consistency nee 
not necessarily be met in a given case. 
and that substantial compliance with a 
given element is sufficient. 

Several other commenters an:!ued th< 
EPA's criteria do not belong in the 1\G 
as binding rules. A more appropriate 
forum is a non-binding guidance 
document, which can be applied to tl::e 
facts of a particular action. Another 
commenter suggested that "consistenc: 
with the NCP" does not require the 
replication of the entire governmental 
cleanup process. Activities that 
contribute to an eifective response 
action should qualify for reimburseme: 
even if they do not follow precisely ea' 
of the requirements listed in subpart H 
or do not result in a complete cleanup. 

ln response, EPA is sympathetic tot 
perspectives expressed in the commen 
EPA believes that it is important to 
encourage private parties to perform 
voluntary cleanups of sites. and to 
remove unnecessary obstacles to their 
ability to recover their costs frrJm the 
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~:;~::es that are liable for the 
~on~aminc.tion. At the same time.' ~PA 
r.olieves it is important to estabhsn a 
;.-~ndard against which to measure 
~~eanups that qualify for cost recovery 
t;~d"r CERCU\, so that only CERCLA­
ct:J!ity cleanups are encouraged. EP;A. 
~i!S a:tempted to accompllsh both or 
the;:e somewhat divergent goals. 
· EP . .; has continued the tradition of 

;C:e:-.tifying the universe of requirer::cnts 
,.,.;:;c~ are potentiaily reie1•ant to pri\·ate 
~Jrty actions (this would not inc!:.:de 
:ecu!rernents that apply to 
i::t:~rgovernmental consultation, the 
1-;ai\·er of applicable requiremer:ts of 
other laws, and other provisions that are 
r.ot appropriate for consideration by 
private parties). 29 However. EPA agrees 
w:th commenters that this list should 
r.ot be construed as a f:xed list of 
requirements th~t must be met in order 
for a party to qualify for cost recovery 
ur.der CERCLA section 107(a)(4)[8). 
Thus, in the final rule(§ 300.700(c)(3)). 
strict compliance with that list of NCP 
provisions is not required .. in ord~r ~o be 
"consistent with the NCP ; the !Jst IS 

provided in § 300.7CO(c)(5)-(7) as 
guidance to private parties on those 
requirements that may be pertment to a 
particular site. 

Instead, in evaluating whether or not 
a private party should be entitled to cost 
recovery under CERCLA section 
107(a)( 4)(8), EPA believes that 
"consistency with the NCP" should be 
measured by whether the private party 
cleanup has, when evaluated as a 
whole, achieved "substantial 
compliance" with potentially applicable 
requirements, and resulted in a 
CE.RCLA-quality cleanup. (CERCLA 
section 107(a)(4)(8) requires that the 
private party also show that the costs 
incurred were "necessary" cleanup 
costs.) 

EPA believes that this formulation 
achieves two critical goals. First, it 
r::soonds to commenters' concerns that 
riald adherence to a detailed set of 
p;oceciures should not be required in 
order to recover costs under CERCLA 
for private party cleanups. In addition. 
the approach taken today protect~ EPA's 
interest in ensuring that the benefit of a 
rioht of action under CERCLA section 
107(a)(4)(8] should only be available for 
environmentally sound cleanups 
consistent with CERCLA requirements: 

"There are a number of ;">;CP requirements !_hat 
do not make sense for private parties, such as tne 
reauiremenls for state assurances[§ 300.510). or 
other pr-:visions related to use of the Fu?d: 
similarlv. there are self-imposed restrictions on 
go,·ern~en!al action that are not releva~t to pnvate 
actions. such as the requirement that a stle be hs!ed 
on the NPL before Fund-financed remed1al achon 
may be taken(~ 300.425[b)(l)). 

in essence. the more lenient "subst.1r:::;;l 
co:r.pl!ance" test should net be an 
invitation to perform low q'.lality 
cleanups. 

In order to achieve a "CERCL\­
qualitv cleanup," the action must sat::::fy 
the th~ee basic remedv selection 
require:r.ents of CERCLA section 
1::1(b)(1)-i.e .. the remedial action rr.us: 
be "protect:ve of hurr.an health and the 
environment," utilize "permanent 
solutions a::.d alternative treatr::.ent 
technologies or resource recovery 
technologies to t~e maximum extent 
practicable." and be "ccst-eifecti•;e"­
attain applicable ond relevant and 
appropriate requirements 
(ARARs)(CERCLA section l21(d)(4J). 
and provide fer mear:ingful public 
partici;:-alion (sec:;cn 117). EPA beb:\·cs 
that tl-:ese s:atutory requirements are 
necessarv to the achievement of a 
CERCLA:qu::liity cleanup. (Although 
public participation is not an explicit 
requirement in section 121 on remedy 
selection, EPA believes that it is integral 
to ensuring the proper completion part 
of any CERCLA cleanup action. as 
discussed below.) These requirements 
are not new additions from the proposed 
rule. Under the proposal, private parties 
were required to strictly comply with the 
detailed provisions of the NCP. 
including provisions codifying these 
statutory mandates (see final rule 
§ 300.430(f)(1)(ii)(A) (protectiveness). (8) 
(ARARs), [D) (cost-effectiveness). (E) 
(permanence/treatment), and 
§ 300.430(f)(3) (public participation)). 
EPA has simply issued a substantial 
compliance test while at the same time 
identifying several requirements that 
must be met in order to achieve 
substantial compliance. 

EPA's decision to require only 
"substantial" compliance with 
potentially applicable requirements is 
based. in large part. on the recognition 
that providir.g a list of rigid 
requirements may serve to defeat cost 
recovery for meritorious cleanup actions 
based on a mere technical failure by the 
private party that has taken the 
response action. For example, EPA does 
not believe that the failure of a private 
party to provide a public hearing should 
serve to defeat a cost recovery action if 
the public was afforded an ample 
opportunity for comment. A substantial 
compliance test is appropriate as well in 
light of the difficulty of judging which 
potentially relevant NCP provisions 
must be met in ar:y given case. For 
example, in most cases. a full range of 
alternative remedial options should be 
analyzed in detail as part of the 
feasibility study ("FS"], yet in 
appropriate cases. a "focused" FS-
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·.::-:..i,,r I\ hi-:h fewer ai tern a live ootio:-:s 
\\ ouid be studied-rr..:Jy be perfo·~::Jec!. 
'~c:;sistent with tha ~CP (see 
~ 300.·l30(e)(1l). EPA also reco<z:Jizes 
that pri\'ate par:ies generallv \~·i'l T:a·:e 
b1itcd experience i~ perfor~jn~ 
c!,~.mups under the ~CP. and th~s ::JJ'.' 
be unL.J.mi!iar with t~e detailed p:-ac~i~es 
.1nd proccd:ues in th:s rather lon:z c.:J.d 
'~'':nplcx rule: a::t o:-:1:ssion basec!-cn lack 
d e:-.:perience witn the Sunerfund 
;-rc~r2r.: should not be gr~unds for 
defeating an other-.·;ise valid cost 
rt'covcry action. assuming the orr;is.oion 
Jo,~s not affe:::: the C'.lalitv of the 
clcanup.Jo · • 

The decision to define a substa;-;tial 
compliance stanciard for private p:my 
cost recO\·ery actions u::der CEP..CL\ 
5t:ction 107(a)l-t)l8) is within EPA's 
,~isc:-c~tion. CERCLA section 107[al(-l1(E) 
provtdes that private persons rna·.' 
recover onlv those costs -
"incurred ; • * consistent with tl:e 
NCP." and section 105(c) provides th<Jt 
the President shall promulgate and 
revise the NCP; thus. the statute directs 
the President to establish requirements 
for private cost recovery actions. In 
exercising that authority, EPA could 
~ave taken several different approaches 
m the NCP: Establish identical 
requirements for private and 
governmental actions; establish a subset 
of NCP provisions with which private 
party cleanups must comply; or 
alternatively. set a general stanciard of 
compliance (e.g .. "substantial 
compliance") with certain requirements 
for private party cleanups. In response 
to comments. EPA has today elected to 
pursue the third option. 

EPA attempted to identifv those :\CP 
provisions with which compliance 
\\lould not be necessary to meet tr:e 
"substantial compliance" test. bu: 
concluded that a hard line can:wt :::,.: 
drJwn on these questions. given :::e 
considerable variability in types of 
response actions. potential ARARs. 
communities. etc. EPA found that what 
may be a significant deviation frcr.1 
procedures under one set of 
circumstances may be less serious in 
another (for example. some tvnes of 
contaminants may be suscepiible to 
only a limited number of remedial 
technologies. resulting in a more !i:r:i~ed 

'"[Pi\ dues no! bel.eve thdt t!11s suLstantul 
compliance standard will lead to low qua! it•; 
tlcanups. especially in li~ht of !he exoress · 
'"quir~ment for a "CERCLA-quality ~lear:uo. · 
llowe,·er. i! should be noted !hat even whe~e • "'" 
ha• been cleaned up "consistent with the :-.:cr:· 
El'i\ h~s the authority under CERCLA to ta~e 
appropriate action at the site should future releases 
'"' t!i•r:uverr.d or future conditions so warrant. See 
LERCI.A •eclions 104(a)(l). 105(o).l~:(c) and !~:(fl. 

-
-
-
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analysis of alter~atives. and sorr:e 
communities may express no int.~rest in 
a site, resulting in fewer public 
:r.cetings). Thus, this determination is 
best left to the courts fer a case-bv-case 
determination. A private party ca~. of 
course, :Iiminate any risk or uncertainty 
by meetmg the full set of requirements 
identified by EPA as potentially relevant 
to private a:::tions (see § 300.700(c)(5}­
(7)). 

2. Not inconsistent with the NCP. One 
commenter asked why§ 300.700(c) 
retains the language "not inconsistent 
with L1e NCP" when EPA attemoted to 
revise this language elsewhere. Other 
commenters opposed EPA's proposal to 
delete the requirement in the current 
NCP (§ 300.71(a)(2}) that government 
response actions must comply with the 
same list of NCP provisions as private 
parties in order to be "not inconsistent 
with the NCP." They argued that private 
party "consistency" requirements 
should be streamlined and apply to both 
private parties and governmental 
entities. Another commenter suggested 
that a section in the NCP on the meaning 
of the phrase "not inconsistent with the 
NCP," would offer significant 
clarification on what constitutes 
CERCLA responses and lead to the most 
effective use of limited federal funds at 
all sites. Several commenters claimed 
that EPA applies a double standard by 
specifying steps a private party must 
take but not those that a governmental 
body must take. 

In response, CERCLA section 107(a)(4} 
specifies a different burden of proof for 
actions brought by the federal 
government, states, or Indian tribes than 
for actions brought by private parties. 
Governmental response costs may be 
recovered from responsible parties 
unless they are shown to have been 
incurred "not consistent with the NCP." 
CERCLA section 107(a)(4)(A). By 
contrast. private parties may only 
recover other "necessary" costs incurred 
"consistent with the NCP." The fmal 
rule reflects this statutory distinction. 

As to the commenters' request that 
EPA further define when costs are "not 
inconsistent with the NCP," several 
points are important to note. First, the 
CERCLA statute itself confirms that the 
President should not be held to a 
standard of strict adherence to all 
provisions of the NCP. Section 121(a) 
states: 

The President shall select appropriate 
remedial actions determined to be necessary 
to be carried out under section 104 or secured 
under section 106 which are in accordance 
with this section and, to the extent 
piYJcticab/e, /.he national contingency pion, 
and which provide for cost-effective 
response. • • • {Emphasis added.] 

The legislative history confirms that this 
section has special meaning in the 
context of the government's right to 
recover costs "not inconsistent with the 
NCP." As Senator Chafee stated in the 
debate over the 1986 SARA 
Amendments. 

The legislation states that remedial actions 
selected by the President shall, to the extent 
practicable. co:nply with the National 
~cr.tingency Plan (~CP]. This language is 
mtended to assure that alleged failures to 
comply with the NCP shall not be available 
as a defense to any liability in an 
enfOI;cement proceeding brought under 
section 106 or 107./Emphasis added.) 

132 Cong. Rec. 814925 (daily ed .. Oct. 3, 
1985). 31 

Consistent with this language. EPA 
does not believe that immaterial or 
insubstantial deviations from the 
detailed set of NCP provisions should 
serve to defeat a cost recovery action, 
whether federal or private (although it 
may influence the amount of costs 
allowed). At the same time, EPA 
believes that given the variability of 
circumstances at Superfund sites. it is 
impossible to defme all cases (or to 
establish a fixed rule) for which non­
compliance would be material. Thus, 
whether or not governmental costs can 
be shown to be "not inconsistent with 
the NCP" should be judged by a review 
of the cleanup action as a whole, not. 
based on a simple review of the cleanup 
-against the list of NCP provisions. EPA 
believes that the application of these 
principles is properly reserved to the 
courts for resolution on a case-by-case 
basis. 

The concept that de minimis and 
hanrJess deviations from specific NCP 
provisions should not defeat a cost 
recovery action is consistent with long­
standing judicial principles of harmless 

- error and materiality. It is also 
consistent with the tenor and intent of 
the CERCLA statute, that parties who 
are liable for the contamination should 
be held resp'onsible for remediating it; 
where a governmental or private party 
undertakes the cleanup (in the face of a 
~ack of action by the responsible party), 
It would be inequitable to aiiow the 
responsible party to use minor 
procedural discrepancies to defeat 
reimbursement for an environmentally 
sound cleanup. 

3. Role of tbe co::rts. Sever<:! 
co:nmenters asserted that the criteria 
proposed by EPA attempted t~ limit the 
discretion of federal courts in 

•• The statement by Sen. Chafee goes on to note 
~hat "(t)he language is not intended to provide any 
mdependent authority to EPA or other agencies to 
£ail to apply, to overlook. ignore or waive any 
standard. requirement. criteria or limitation 
established under the Jyw," !d. 

determining what constit;.:tes subs:e:-:.: 
compliance with the NCP for maki.-:g 
CERCL\ cost recovery a•.vards. T:-te'/ 
argt:e that EPA should not by regulatir: 
attempt to establish matters that mav 
in di.spute entirely between private • 
parttes. 

In response. section 105 of CERCL\ 
provides EPA wiL~ considerable 
discretion in establishing its plan for 
responding to releases of hazardous 
S:.Jbstances, pollutants and 
contaminants. There is no requiremen: 
that EPA promulgate a rule that wauL: 
contain identical standards for 
governmental and private party 
response actions. and indeed. as 
discussed above, that would net make 
sense in areas such as 
intergovernmental coordination and 
Fund balancing. EPA has also noted t~ 
due to the variability of site 
circumstances, some provisions may c 
may net be applicable in specific case: 
and the failure to comply with one or 
more provisions may or may not be 
material. Thus, this rule defines action 
as "consistent with the NCP" for the 
purposes of section 107(a)(4)(B), when 
the private party cleanup, evaluated ao 
a whole. is found to have achieved 
"substantial compliance" with specifie 
requirements and resulted in a CERCL 
quality cleanup; although a provision­
by-provision comparison is not require 
EPA has provided a list of those 1\:CP 
se~tions that are potentially relevant tt 
pnvate persons. Thus, the final rule 
provides a standard against which to 
measure "consistency with the NCP," 
~ut does not eliminate the very 
Important role of the courts in decidir:.~ 
on a case-specific basis, what costs ' 
should be awarded to the party t!':at 1:~ 
undertaken the cleanup. 

As to the comment that EPA should 
n?t issue regulations on this matter. E1 
d1sagrees that the interpretation of 
section 107(a)(4)(B) is a matter "entire: 
between private parties." First, the 
government has a strong interest in 
~nsuring that cleanup actions that der: 
a benefit from CERCLA section 
107(a}(4}(B)-a statute under the charc 
of EPA-are performed in an c 

~m;ronmentally sound manner; L'lus .. 
IS appropriate to provide a standard o 
measure of consi3tency with the i'\CP. 
EP~.also ~elieves that it is an import3 
pubuc policy to encourage privatz 
parties to voluntarily clean up sites, a 
to remove unnecessary obstacles to 
their recovery of costs. Further, as r.ot 
above, CERCLA directs the President 
promulgate and revise NCP 
r~quirements (section 105(c]]. and the: 
d:rects t!lat those requirements shoulc 
be used as the standard for private co 



Federal Register / Vel. 55. No. 46 I Th:.:rsday. March 3. 1990 I Rules and Regulations 3795 

recove:-y (sec:ion 107(a)(4)); thus. 
Coqress ccr.~e:nplated that EPA wotlld 
lssue sta::da:ds to be used for cost 
~ecoverv actions. 

•l. Retroactil'itT.'. Scme comme::ters 
exnressed the concern that PRPs mav 
a<t.ernpt to impose the new definition of 
"consister:cy with the NCP" on private 
cle<:r.ups that are already complete or 
underwav. They assert that it should be 
made cle~r that ~he rule does not apply 
to private response actions initiated 
prior to the effective date of the revised 
NCP. 

In response. EPA does not believe that 
it is appropriate to grandfather cleanups 
tl;at are already "underway." Such a 
position would result in an exemption 
from this rule for actions that were 
initiated prior to the effective date, but 
which may continue for years (such as 
long-term ground-water remediation 
actions]. Further. EPA does not believe 
that this issue will pose a serious 
problem to private parties for several 
reasons. First. the rule's requirement of 
"substantial compliance'' with 
potentially applicable NCP requirements 
affords private parties some latitude in 
meeting the full set of revised NCP 
provisions. Second. private parties have 
been on notice for over a year that EPA 
intended to require compliance with the 
principal mandates of CERCLA-those 
required for a "CERCLA-quality 
cleanup," as discussed above-as a 
condition for being "consistent with the 
NCP." (See CERCLA section 105(b), 
directing EPA to incorporate the SARA 
requirements into the NCP; and the 
December 21. 1988 proposed NCP (at 
§ 3CO.iOO(c)(3)(i)(H), 53 FRat 51513), 
proposing to list among the requirements 
for "consistency with the NCP" 
compliance with § 300.430(f)(3)(ii) 
(protectiveness and ARAR compliance). 
(f)[3)(iii) (permanence and treatment. 
and cost-effectiveness), and (f)(Z) 
(public participation) [53 FRat 51507)). 

Finally, the requirement for 
"consistency with the NCP" has been a 
precondition to cost recovery under 
CERCLA section 10i since the passage 
of the statute in 1980, and pursuant to 
the 1985 NCP. consistency with the Z'~CP 
was measured by compliance with a 
detailed list of NCP requirements; thus. 
en-going actions should already comply 
with the 1985 provisions. 

5. Public participation. One 
commenter asserted that EPA is 
misapplying statutory requirements by 
stating that private parties must engage 
in the full panoply of public 
participation procedures under 
CERCLA. even though the statute 
imposes these requirements only on 
EPA. Because no governmental actions 
are involved, no public process should 

be :-equirec i1S <1 prec2::d!ti.:::n oi cost 
reccverv. 

EPA disagrees. Pudic participation is 
an important con:po::ent of a CERCLA­
quality cleanup. ami of consistency with 
tl;e :\"CP. The p:.:blic-both PRPs and 
c:mcerned citizens-have a stron; 
interest in participating in clear. up 
decisions that mav affect them, and 
t!leir involvement-helps to ensure that 
these cleanups-which are performed 
without governmental supervision -are 
carried out in an e:lVironmentally sou:1d 
rnar.ner. Thus. EPA has decided that 
providing public participation 
opportunities should be a condition for 
cost recovery under CERCLA. The rule 
does not, however. require rigid 
adherence to a set of procedural 
requirements. For instance, 
§ 300.iOO(c)(6) (proposed .NCP 
§ 300.700(c)(3)(ii)(B)] provides that state 
or local public participation procedures 
may be followed, consistent with the 
NCP, if they provide a substantially 
equivalent opportunity for public 
involvement. 

6. CERCLA section 103 reporting 
requirement. Another commenter 
suggested that EPA has misapplied the 
statutory notification requirements in 
the proposed NCP. According to the 
commenter, the proposal implies that 
any violation of CERCLA's requirement 
to report certain hazardous substance 
releases to the National Response 
Center (NRC] under CERCLA section 
103(a] is grounds for holding a 
subsequent response action inconsistent 
with the NCP. The commenter suggests 
that there is no substantive connection 
between the reporting requirement and 
the adequacy of a response action. 

In response. the NCP requires any 
person in charge of a facility or vessel to 
notify the NRC of any releases of 
hazardous substances i:lto the 
er.\·iror:r::e!"'.t over a defined reportable 
quJ.ntity fsee § 300A05(c)]. EPA celieves 
that this :--JCIJ requirement is integral to 
EPA's decision as to whether a 
government-funded or -supervised 
cleanup is necessary at a site. Thus. the 
failu:e to report such releases to the 
~RC is an appropriate factor to consider 
in evaluatir.g whether a private party 
has acted consistent with the NCP. 

i. S::;ecific comments on consistencv 
with the /vCP. Or.e commenter · 
suggested that rather than cross­
referencing overly broad sections of the 
NCP to describe compliance for cost 
recovery purposes, § 300.700(c)(3) 
should repeat or paraphrase each 
requirement that must be met. 

As explained above, the rule attempts 
to aid private parties by identifying 
those provisions that may be relevant to 
voluntary cleanup actions. Repeating 

each such pro\·ision in § 300.700 \'.odd 
s:gn!ficar.tly cor::plicate and le!"":s~~en 
the section unn~cessa:-ilv. as the reader 
is dearly referred to the-apprc;:ni:Jte 
sections bv citation. Furthr. EPA has 
r::ade clea~ that rigid adherence t'J every 
pote:1~ially relevant provision is nat 
required in order to be consister.! wi~n 
the NCP. 

Another commenter noted that f'Jr 
se·;eral of the cross-referenced sectior.s. 
determining which subsection is 
"pertinent to the particular respcnse 
chosen for the part!cular facility·· is v2r:,· 
difficult. 

In response, two general points 
require clarification. First, as a threshold 
matter. it appears that the commenter 
may be confused by the roles and 
responsibilities of "other persons" and 
the "lead agency." !n a private party 
response action. the private party may 
perform most of the functions of a lead 
agency. except of course, waivers of 
applicable laws. permit waivers. and 
functions related to use of the Fund 
(EPA has identified those sections of the 
NCP that are potentially relevant to 
private party cleanups in § 300.iOO(c) 
(5)-(7)); there is no support agency in a 
private party cleanup act~on. 

It is also important to repeat that rigid 
compliance with every potentially 
applicable NCP provision is not required 
to establish that a private cleanup 
action was "consistent with the NCP"; 
rather. the substantial compliance test 
outlined above should be applied. With 
these two caveats, EPA has attempted 
to respond to the commenters' concerns 
regarding the potential applicability of 
particular sections of the NCP to private 
party cleanup actions. 

The following are specific examples 
raised by the commer.ter where more 
specificity on what is required fer 
recoverv under section 10i is reauestecl. 
EPA's r~sponse is inc:uded in ea-~l: 
section. 

a . . '\'atural resource trustees. ~lust 
private parties coordinate with trustees 
of affected natural resources to 
determine the ir.jury to these rescc:rccs 
(§ 300.1GO[a](3)) or to initiate 
appropriate actions [ § 300.410(;;))? 

In response, § 300.160(a)(3) requires 
the communication of information to 
natural resource trustees that rnav assist 
in the determination of actual or­
potential injury to the resources. Sectic:1 
300.410(g) requires notification to the 
trustees when natural resources have 
been or are likely to be damaged. and 
requires the OSC or lead agency to seek 
to coordinate, as appropriate, with 
trustees for the performance of natural 
resource damage assessments, 
evaluations, investigations. and 

I 
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planning. Both sections arc within the 
u::-.ivcrse of requirements that may 
pote:1tlally apply to private party 
cleanup actions. and compliance with 
them may be important to ensurir.;; a 
cleanup consistent with the NCP. 

b. Technology. What precisely must 
private parties do to "encourage the 
involvement and sharir.g of technology 
b:: industry and other experts'' 
[ ~ 300.400(c)(7))? 

In response. § 300.400(c)(7) requi>es 
the !ead agency, to the extent 
;::r:1cticable. to encourage the 
involvement and sharing of techno!ogy 
by industry and other experts. EPA 
believes that other persons should seek 
tt:e most appropriate technolcgy and 
expertise for a response action. 

c. AR.4.Rs and TBCs. Must private 
parties coordinate with the lead anu 
support agencies to identify ARARs. and 
ensure that the two agencies notify each 
other of the ARARs they identified 
( § 3G0.400(g)(l) and (5))? VVhat about 
TBCs (§ 300.400(g)(3))? 

In response, § 300.400(g)(1) a:1d (Z) 
require the identification of applicable 
reculrements, and relevant and 
appropriate requirements. respectively. 
and specify the criteria upon which to 
determine whether requirements are 
ARARs. Section 300.400(g)(5) requires 
the lead agency and support agencies to 
notify each other as to identified 
ARARs. Although these sectior.s pr:lvide 
no specific consultation process for 
coordination of ARARs where there is 
no support agency, EPA encourages 
private parties to notify the agency 
responsible for oversight, if any. of the 
ARARs they have identified, in order to 
ensure that such requirements have 
been properly identified, and in order to 
ensure that a CERCLA-quality cleanup 
wlll be achieved (which includes the 
attainment of ARARs). Section 
300.40C(6)(3) simply states that lead and 
support agencies may, as appropriate, 
identify TBCs for a particular release 
and defines what TBCs are; here again, 
however. it may be advisable for private 
parti'!s to seek the advice of the relevant 
agency as to which g!Jidance documents 
should usually be followed. 

d. Engineering evaluation/cost 
anclysis (EE/CA). If PA and Sl reports 
are required for removals, why isn't an 
EE/CA also required(§ 300.415(b)(4))? 

In response. the preamble to the 
proposed rule correctly excluded 
§ 300.415(b)(5)-relating to time and 
dollar limitations on removal actions-­
from the list of sections that may be 
relevant to cleanups by other persons 
(53 FR at 51461). However, due to a 
typographical error, proposed rule 
§ 300.iOO(c)(3)(i)(F) mistakenly excluded 
§ 300 .;ts(b)(4)-relating to EE/CAs-

fro:n the l:st of potentiallv r2levant 
provisi:Jr.s. This error has been 
corrected in tod~y·s final 
§ 300.iOO(c)l5)(vi). 

e. ARABs-exigencies. How does t!:e 
private party determine that the 
"exigencies of the situation" prevent the 
attainment of ARARs during remov3ls 
( § 300.415(j) (renumbered as § 300.415(i) 
i:1 the final rule)? 

In response. one of the requirements 
for cost recovery under CERCLA section 
107(3)(-l)(B). as set out in today's rule. is 
to attain a CERCLo\-quality cleanup. 
which includes the requirerr.e:1t to attain 
ARAP.s-both "applicable 
requirements" and "relevant and 
appropriate requirements." However. 
the NCP allows governmental agencies 
to attain or waive P .. RARs; in the private 
cor. text. this possibility is more iimited. 

Governmental actions are tuken und:or 
the authority of CERCLA. and therefore 
may invoke ARARs waivers under 
CERCLA section 121(d](4). However. 
private party actions are not carried out 
t:nder CERCLA authority but simply 
seek to take advantage of a right of cost 
recovery provided under CERCLA 
section 107 for certain types of actions; 
therefor!J, waivers of applicable 
requirements of federal or state law are 
unavailable in such private party 
cleanups. Similarly, the concept of 
complying with applicable requirements 
to the extent practicable for removal 
actions. applies only to actions taken or 
secured by the President (or his 
authorized representative). (In 
emergency situations where an 
immediate response action is required 
by a private party, noncompliance with 
an applicable requirement should not 
necessarily bar a claim for cost 
recovery.) 

Private parties shall also comply with 
relevant and appropriate requirements. 
However. relevant c.nd appropriate 
requirements do not legally apply of 
their own force to the private party 
actions [see § 300.5); thus, where one of 
the waivers in § 300.4JO(t)(l)(ii)(C) can 
be justified. it may be appropriate for a 
private party to waive a relevant and 
appropriate requirement. Similarly, 
when undertaking removal actions. a 
private party need only comply with 
relevant and appropriate requirements 
"to the extent practicable"; best 
professional judgment should be used in 
determining which relevant and 
appropriate requirements can 
practicably be met. Private parties also 
have some discretion to decide whether 
requirements are relevant and 
appropriate under the circumstances of 
the release. using the criteria set out in 
§ 300.400(g)(2). 

?.. P.eco·very pursuant to otferfedc. 
or state law. A comrr.ente:- sug;;este~ 
that it should be mace cle3r in 
§§ 300.700(c)(1) and (2) that tho~e 
sections only apply to section 10/(a) 
cost recGvery actions and not to cost 
recovery actions taken pursuant to o: 
federal or state law. The co:nm<::'l!er 
believes that the requirement of 
consistencv with the NCP for te:-:s of 
thousands -of non-NPL non-CERCLo\ 
sites and spills for entitlement to cost 
recovery from responsible parties wiL 
discourage many cleanups no:T;:al!y 
performed under state statutes. 

Another ccmmenter believed that t!-: 
NCP should recognize th3t cleanups 
done pursuant to ncn-CERCLA fet!era: 
or state authority can be consistent w·. 
the 1\'CP. This could be accomplished ; 
one or more of the following ways. Fir 
as part of its deferral policies. the NCF 
could state that cleanups qualifying fo: 
deferral are presumptively consistent 
with the NCP. The commenter stated 
that deferral of an NPL site to a state 
government should mean that the 
remedial action is considered to be in 
conformance with the NCP for the 
purpose of cost recovery. This approac: 
would provide an incentive for prompt 
settlement. Second, § 300.700(c} could t 
revised to clarify that the list of NCP 
provisions with which a private cost 
recovery plaintiff must comply includes 
the substantially similar provisions of 
other authorities. 

In response to the first comment, it is 
important to note that CERCLA section 
107(a)(4)(BJ does not require private 
parties to conduct cleanups consistent 
with the NCP; rather. it establishes a 
right of action under CERCLA for ccst 
recovery in those cases where non­
governmental parties have incurred 
necessary response costs consistent 
with the NCP. The result of not rr.eetir.g 
this standard is that cost recoverv unclE 
CERCLA may not be available: · 
however, this does not mean that the 
action may not proceed, or that cost 
recovery may not be available under 
other federal or state law. Of course. 
even if a party takes a cleanup action 
under an authority other than CERCLA 
(e.g., RCRA corrective action), it may 
have a right of cost recovery under 
CERCLA section 107 if the action was a 
necessary response to a release of 
hazardous substances. and was 
performed consistent with the ~.;cP. 

On the deferral issue, the decision by 
EPA to defer a site from listing on the 
NPL for attention by another authority 
does not represent a determination thai 
the response action· to be taken will 
presumptively be consistent with the 
NCP.lndeed, EPA policy on deferral 
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cor.ter:;pbtes s;tt:at:c;o,s ::1 which sites 
:h;t have been defe:rz::! m3y still be 
listed on the ~PL for attentio:1 under 
CERCLA. e.g .. if the ow:1er/ope~ator 
proves to be unwilling or unable to 
accomplish the clea~up. See. e.g .. 53 FR 
30005 (August 9. 1988). Each response 
action taken under another authority 
(e.g .. RCRA] for which cost recovery is 
sought ta~der section 1D7(a)(~J(BJ must 
be justified on a case-by-case basis. As 
to specific comments on a poiicy of 
deferral to states, EPA has not made a 
decision as to whether. or under what 
C:rcumst<!nces. current deferral policies 
should be expanded to include deferral 
to states. EPA will consider all 
cc:-r.ments concerning deferral to a state 
authority or a non-CERCLA federal 
autho:ity separately from the ::--;cP. 

9. Comoliance with stata standa.-ds! 
r.::r.-AR.i.Rs. A comrnenter asked. if a 
state seeks to require additional 
remediation, in excess of that required 
by EPA (for example, in a section 106 
order or a section 122 consent decree), 
wHI such remediation be deemed to be 
excessive, inconsistent with the NCP, 
and not available for cost recovery 
under CERCLA section 107(a)(4)(A)? 

In response, there may be situations in 
which additional remediation. while not 
"required" by the NCP. is"not 
inconsistent with the NCP"; at the same 
time. L~ere may be cases where such 
additional remediation is inconsistent 
with the NCP. Such a determination 
must be made on a case-by-case basis, 
considering the facts of each case. The 
issue is too complex to be resolved by a 
simple statement in the final NCP rule. 

10. Consistency with the NCP­
section 106/section 122 consent decrees. 
A commenter alleged that there is a 
double standard for site cleanups' 
consistency with the NCP. one for 
section 106 orders or section 122 consent 
decrees. another for other persons to be 
consistent with the NCP. with extensive 
technical and public participation 
requirements. many of which may not be 
a part of a potential section 106 order or 
section 122 consent decree. Another 
commenter charged that the proposal 
would create a non-rebuttable 
presumption that severely 
disadvantages defendants in private 
cost recovery actions. 

In response. the final rule requires 
only "substantial compliance" with 
those potentially applicable NCP 
requirements, and a CERCLA-quality 
cleanup. in order for a private party 
action to be consistent with the NCP for 
cost recovery purposes; thus, the 
commenters' concerns (regarding non­
rebuttable presumptions and a stricter 
standard for private party actions) have 
largely been addressee. As to section 

106/122 c~dcrs or decrees. those 
docurr:en!s i:n;;lement re:nedies tl:at 
hi.Jve been selected in accordance with 
CERCL\ and the NCP. and they contain 
the cleanup standards necessarl for 
consistency with the NCP. EPA believes 
that defendan:s v,o:!l have acted 
"consistent with the NCP" when they 
comply with a section 106 order or a 
section 122 con3ent decree. 

11. Preautho.-ization. Sectio-:-~ 
300.700( d) provides a process under 
which EPA may. in its discretion. 
preauthorize Fund reimbursement for 
necessary response costs incurred by 
private parties as a result of carrying out 
the NCP. In order to qualify for 
preauthorization, the requesting party 
must establish. inter alia. that the action 
will be "consistent with the NCP"; this 
showing should be site-specific. based 
on an evaluation of the list of potentially 
applicable NCP provisions. Further. 
where a PRP seeks preauthorization. the 
rule provides that the action must be 
carried out pursuant to an order or 
settlement agreement with EPA. In both 
cases. EPA's interpretation of 
"consistency with the NCP" for the 
purpose of CERCLA section 107(a)( 4)(B) 
would not override any site-specific 
requirement as part of the 
preauthorization or enforcement 

. processes. 
12. Wai•·ers. As discussed above, 

certain provisions of the NCP (and of the 
statute) are not appropriate to private 
party response actions for which cost 
recovery may be sought under CERCLA. 
These include the permit waiver in 
CERCL<\ section 121(e)(1) (§ 300.400(e)) 
and the waiver of applicable federal or 
state requirements in CERCLA section 
121(d)(4) (NCP § 300.430(f](1)(ii)(B)). The 
statute makes clear that those waiver 
provisions are reserved for actions 
carried out by the President (or his 
delegate] or by a state or tribe under 
CERCL>\ section 104(d)(l), or by a party 
pursuant to an order or decree under 
CERCLA section 106 or 122. The final 
rule has been re,ised to make clear that 
private parties that qualify for cost 
recovery under CERCLA section 107 are 
not entitled to the permit waiver of 
CERCLA section 121(e](1). and may not 
invoke the waivers in CERCLA. section 
121(d)(4) for applicable requirements. 
although "relevant and appropriate" 
requirements may be waived upon a 
proper showing under 
§ 300.430(f](1)(ii)(C) of this rule. 

Final rule: The proposed rule has been 
revised as follows: 

1. In order to more accurately reflect 
the language of CERCLA sections 
107(a)(4)(A) and (B),§§ 300.700(c](1) and 
(2) are revised to read: 

::: Respo~sible parties shall be l!c~bic f0: 
J!i response costs incurred bv the Cni:ed 
States government or a state-or an lr.c:Jn 
tribe net inconsistent with the ~CP. 
[~)Responsible parties shail be !:able :cor 

necessary costs of response actions to 
releases of hazardous substances inct:rred b,· 
any other person consistent with the :\CP. · 

.::. Consistent with the response to 
comment discussed above. the list of 
:\'CP provisions that are potentiall~ 
applicable to private partie3 has been 
placed in new § 300.700(c)(5)-(7). and 
consistency with the NCP has been 
defined in revised § 300.700(c)(3) and 
new§ 300.700(c)(4). Revised 
§ 300.700(c)(3) through (8) arc as follows: 

{3) For the purpose of cost recove!'V unci»r 
section 107(a](4)(B) of CERCL\: · 

(i) A private party response action will !:::c 
considered "consistent with the :\CP" if the 
action. when e\·aluated as a whole. is in 
substantial compliance with the appl:cJbl~ 
requirements in paragraphs (e](5) and (6j of 
this seciton. and results in a CERCL\-quaiit~· 
cleanup: 

{ii) Any response action carried out in 
compliance with the terms of an order is~ ued 
by EPA pursuant to section 106 of CERCL'\. 
or a consent decree entered into pursuant to 
section 12Z of CERCLA. will be considered 
"consistent with the NCP." 

(4) Actions under§ 300.700(c)(1)will not be 
considered "inconsistent with the NCP.- antl 
actions under§ 300.700(c)(2) will not be 
considered not "consistent with the NCP." 
based on immaterial or insubstantial 
deviations from the provisions of 40 CFR part 
300. 

{5) The following provisions of this p3r; are 
potentially applicable to private party 
response actions: 

[i) Section 300.150 [on worker health and 
safety); 

(ii) Section 300.160 [on documentation and 
cost recovery): 

{iii) Section 300.400(c)[1). (4). (5). and (7) 
(on determining the need for a Fund-financed 
action): [e) [on permit requirements) excee11 
that the permit waiver c!oes not apply to 

private party response actions: a"d ::.s1 1."'1 
identification of ARARs) e:-..cept th..1: 
applicable requirements of fedc~al or suto 
bw may not be waived by a private pimy: 

(iv) Section 300.405[b). [c). and (d) (on 
reports of releases to the NRC): 

(v) Section 300.410 [on removal site 
e\·aluation) except paragraphs (e](S) and (61: 

(vi) Section 300.415 (on removal actions) 
except paragraphs (a)(2). (b)(2](vii). ,b)(S). 
and [f): and including § 300.415(1) with regard 
to meeting ARARs where practicable except 
that private party removal actions must 
always comply with the requireme!lts of 
applicable law: 

[vii) Section 300420 (on remedial s1te 
evaluation): 

(viii) Section 300.430 [on RI/FS and 
selection of remedy) except paragraph 
(f)(1){ii][C){6) and that applicable 
requirements of ft!deral or state law m« I' n"t 
be waived by a private party: · 

[ix) Section 300.435 {on RD/RA and 
operation and maintenance). 

-
-

-
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(6) Pri·;ate ;:;arties u:::derta)i.i:'~ resoor.se 
actions should p~ov·ide an op;Jortunity for 
public comment ccnceC'J'!ing the selectio;; of 
tf.te response action based on the provisions 
set out below. o~ based on substan:iallv 
equivalent state and local requirement~. T!:e 
followir:g provisions of this part regardin6 
public pa~:icipation are potentially acplicable 
to private party response actions. with the 
exception oi administrative record and 
information reposltory requi:ements stated 
there!n: 

(i) Section 300.155 (on public infor::Jaticn 
and community relations); 

(ii) Section 300.415(m) (on community 
relations during removal actions); 

(iii) Section 300.430(c) (on community 
relations during RI/fS) except paragraph 
(c)(5); 

(iv) Section 300.430(f)(Z.). (3). and (6) (on 
community relations during selection of 
remedy): and 

(v) Section 300.435(c) (on community 
relations during RD/RA and operation and 
maintenance}. 

(7) When selecting the appropriate 
remedial action. the methods of remedying 
releases listed in Appendix D of this part may 
also be appropriate to a private party 
response action. 

(8) E.xcept for actions taken pursuant to 
CERCLA sections 104 or 106 or response 
actions for which reimbursement from the 
fund will be sought. any action to be taken 
by the lead agency listed in paragraphs (c)(5) 
through (c)(7} may be taken by the person 
carrying out the response action. 

Name: Section 300.700(c). Actions 
under CERCLA section 107(a). 

Proposed rule: The proposed rule 
summarized the various authorities 
under CERCLA that are available to 
recover the costs of response actions. 
including a section 107(a) cost recovery 
action. Proposed § 300.700(g) also 
provided that implementation of 
response measures by PRPs or by any 
other person does not release those 
parties from liability under section 
107(a), except as provided in a 
settlement under section 106 or 122 of 
CERCLA or a federal court judg:nent. 

Response to comments: 1. Settlement 
policies-a. Mixed funding. One 
commenter suggested that EPA should 
become more forthcoming in providing 
mixed funding in support of settlement 
agreements. Greater use of this authority 
would encourage settlement of cases by 
cooperative parties, even where they do 
not make up a majority of the PRPs. 

EPA supports mixed funding 
arrangements and is sympathetic to the 
commenter's cancer~ that greater use be 
made of mixed funding to accelerate 
settlements. EPA plans increased use of 
mixed funding in appropriate cases. 

b. De minimis parties. A commenter 
suggested that-EPA should revise its 
existing de minimis buyout provisions to 
allow earlier resolution of claims against 
de minimu parties. EPA supports 

settlemer.ts wit~ de mi1~:'rr:is pa~ties a::d 
pl.:J::s ir.creased use of set:!ements with 
de minimis parties in appropriate cases. 

2. Notice. One commenter urged that 
EPA sho:..!ld specifically note in the t'~CP 
that it is EPA's position that a private 
tJarty need not provide notice to the 
government before instituting a cost 
recovery action because a notice 
requirement serves no significant policy 
goals ar.d can only obstruct private 
cleanups. 

EPA agrees that a private party need 
not provide notice to the government 
before instituting a cosfrecovery action 
against another private party, but such 
party must provide concurrent notice to 
the government. Pursuant to CERCLA 
section 113(1), whenever any action is 
brought under CERCLA in a federal 
court by a plaintiff other than tl:.e United 
States, the plaintiff must provide a copy 
of the complaint to the Attorney General 
of the United States and to the 
Administrator of EPA. 

3. Ripeness. According to one 
commenter, EPA should urge (in the_ 
NCP) that plaintiffs should not be 
required to have incurred all of the 
cleanup costs at a site before being 
entitled to bring a section 107 cost 
recovery action. The commenter 
acknowledged that while it is logical to 
require completion of cleanup actions in 
order to protect public health, requiring 
completion as a prior condition to the 
bringing of a cost recovery action could 
have an adverse effect on parties' 
willingness to undertake costly cleanups 
of hazardous waste releases. A party 
may be reluctant to assume all of the 
costs without some judicial assurance 
on the issue of the ultimate liability for 
cost recovery purposes. Few companies. 
the commenter added. have the 
resources necessary to completely fund 
a large. unilateral cleanup, even if they 
expect to be reimbursed. 

In response, EPA agrees with the 
commenter that a cost recovery action 
need not await the incurring of all 
response costs before it may be brought. 
This interpretation is consistent with 
CERCLA section 113(g)(2), which allows 
courts to enter "declaratory judgments" 
on liability that are binding on 
subsequent cost recovery actions under 
CERCLA section 107. Further, as the 
commenter noted, requiring a party to 
incur all costs before bringing a cost 
recovery action may discourage and 
delay cleanups, contrary to the intent of 
Congress that sites be cleaned up 
expeditiously. 

4. Recoverable costs. One commenter 
stated that the NCP should expressly 
provide that the only limitation on the 
nature of recoverable private response 
costs deemed appropriate by EPA is that 

they t;~ cJrtsiste:lt with tl:e :\C?. 
Because the plai~tiiT in a cost reco•:e~y 
action r:1ust bear the initial cut-of-<Jock.: 
expe:1ses itsc!i, there is sufficient · 
pri\·ate ince:1tive to conduct coEt­
effective resoonse actions. 

EPA. disa3~ees with the commenter 
that the only limitation on appropriate 
recovery be that the costs have been 
incurred consistent with the i':CP. 
Pursuant to CERCLA section 
107(a)(4)(B). a person may be liable for 
"any other necessary costs of response 
incurred by any other person consister:t 
with the national contingency plan." 
Therefore, plaintiffs must prove that 
costs are both "necessarv" and 
"incurred consistent with the NCP." 

5. Standard of liability. One 
commenter stated that the proposed 
NCP fails to specify tl:e standard of 
liability that ought to be applied by the 
courts in private actions, although court~ 
have agreed that strict liability is 
appropriate for government cleanup 
actions under Superfund. The 
commenter alleged that the Act does n0t 
suggest that differing standards of 
liability are appropriate under the 
statute. The commenter argued that as 
long as strict liability is applied in 
government-initiated cases. it should be 
applied as well to private cost recovery 
claims. 

EPA has long taken the position that 
the liability of potentially responsible 
parties is strict, joint, and several, 
unless they can clearly demonstrate that 
the harm at the site is divisible. This 
standard of liability applies no matter 
whether the plaintiff is governmental or 
private. 

6. Consistency with NCP-political 
subdivisions. One commenter asserted 
that EPA's inclusion of political 
subdivisions of states as parties whose 
actions are presumed to be consistent 
with the NCP is contrary to the statute. 
The p!ain words of L~e statute indicate 
that only federal and state governmer.ts 
and Indian tribes fall within section 

)07(a)(4)(A). EPA appears to be 
assuming that local governments a~e 
subsumed within the definition of states 
and thus are subject to the same cost 
recovery presumption as states. 
However, there are numerous provisiom 
in CERCLA in which states and local 
governments are both separately 
referred to-an illogical result if 
Congress did not truly intend for the 
latter to be considered legally different 
entities from the former. Furthermore. 
these provisions always referred to 
these two entities as states or local 
governments (or political s•1bdivisions o 
states), thereby reinforcing the 
presumption that Congress intentionaJ:y 
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Jiffe:e!1tiated between these two levels 
of government. Therefore. the 
corr:m<Jnt:?r urged. EPA shculd revise 
prcposed § 300.700[ c)(1) by deleting the 
text "i:ocluding political subd:visior:.s 
thereof • • • ... Such a change will 
retain the p~esumptio!1 of c::;nsistency 
with the NCP onlv for those p;1rties for 
wh~c Congress iilte:1ded such a 
pr~ference. 

EP:\ is revising the ruie to be 
consistent with the !a:1guage iP. section 
107(a)( 4)(A). The issue of whether 
political subdivisions can be trc<Jted like 
states for purposes of cost recovery 
actions under section 107 is a matter to 
be left to the courts. 

7. ,\'at inconsistent with Nc"'P­
go<·errur.ental response actions. One 
commenter asserted that EPA should not 
delete language that defines what NCP 
provisions constitute actions to be not 
inconsistent with the NCP {see 53 FR 
5H62). The commenter suggested EPA 
should be clear in delineating the "not 
inconsistent with" standard for all to 
see and use on a case-by-case basis 
consistent with the statute. 

EPA believes that it is not necessary 
to define what actions are "not 
inconsistent with the NCP," and would 
leave those determinations to case-by­
case decisic.n-making. The "not 
inconsistent" standard applies only to 
removal or remedial actions conducted 
by an agency of the federal government, 
a state. or an Indian tribe. Governmental 
bodies, particularly states. may have 
programs similar to the NCP, that 
achieve the same objectives. but are not 
congruent with the NCP in every 
respect. EPA believes that these 
governmental bodies, consistent with 
the statute, should have flexibility to 
implement response ac:icns and bring 
cost recovery actions fur those response 
actions as long as the response actions 
a:e not inconsistent with the NCP, eve:1 
if achieved by different methods. 

8. Treble damages. A commenter 
noted that CERCL'\ section 107(c)(3) 
currently contains a provision for the 
collection of punitive damages "in an 
amount of at least equal to, and not 
more than, three times" against 
individuals who "without sufficient 
cause" fail to carry out a CERCLA 
section 104 or 106 administrative order. 
The commenter asserted that this 
provision has not been used by EPA to 
recover damages from recalcitrant 
parties who do not respond and 
participate in the cleanup of wastes that 
they are responsible for at a given site. 
The commenter urged that recalcitrant 
parties should not be led to believe that 
1he government will not seek to extract 
punitive damages, or they may choose to 
wait for government action at the 

eX!JI:'!1Se of Ueiayir.g il •;oluntary 
clear:un. 

The corr.::.enter said that treble 
punitive damages are especially 
imoc~tant whe:-e the identifiable 
incrcmer.tai cost of a response action 
{assumed by a proactive company) 
related to recalcitrar.t waste volumes 
may be m:nimal. These damages. when 
compared to a minimal total response 
cc:;t represent an incentive for early 
cooocntion by the potential 
recalcitrant. and an incentive for EPA to 
acquire funds to apply to a site 
remediation project. The need for mixed 
funding Superfund financing 
-requirements should also be reduced by 
recalcitrant participation. 

The commenter added that EPA's use 
of treble damages in cost recovery 
actions will provide further inceP-tive for 
prompt response actions before and 
after waste sites or other areas are 
listed on the NPL. Such action would 
help to limit the number of sites listed 
on the NPL and encouroge independent 
action by both gove:-nment [e.g .. 
municipal) and private parties. . 

It has been and continues to be EPA's 
policy that seeking treble damages in 
cost recovery actions against 
recalcitrant parties who fail to comply 
with administrative orders under 
sections 104 or lOG is an important tool 
and EPA considers its use in appropriate 
cases. 

Final rule: Proposed § 300.700[c)(1) is 
revised to delete tr.e reference to 
political subdivisions. 

Name: Section J00.700{e). Recovery 
under CERCLA section 106[b). 

Proposed rule: The proposed section 
provided that any person may undertake 
a response action to reduce or eliminate 
a release of a hazardous substance. 
pollutant or contaminant. It also 
summarized the various authorities 
under CERCL'\ that are available to 
recover the costs of response actions. 
Those mechanisms include section 
106[b)-wherein any person who has 
complied with a section 106[a) order 
may petition thP. Fund for the 
reimbursement of reasonable costs. plus 
interest. 

Response to comments: 1. Petitions for 
reimbursement. One commenter noted 
an error in the rule language in 
§ 300.700(e). The preamble and the rule 
language have conflicting dates. The 
preamble uses an October 17, 1986 date, 
while the rule language uses an October 
10, 1986 date. Final § 300.700(e) has been 
revised to read " • • • after October 
16. 1986 .... ," 

Z. Effective date and wai~·er in section 
106{b}(2}. One commenter noted that 
proposed§ 300.700(e) would provide 

that p•~rsor:s who hav~ complied .. ,::~ ~:n 
order "issue::i after October F. 1:Jiis·· 
may petition the Fund :o~ 
reimbursement "unless the person i-:Js 
waived that right." The commenter 
stated thCJt neither of the quoted 
limitatioP.s is in CERCLA. and both :;~e 
inappropriate a:tempts to narrow t:<e 
rights of PRPs to clsim against the Fund. 
The commenter alleged that the 
reimbursement provision was efft::c•i\·e 
as of October 17, 1986. and applied to 
"aP.y order" issued under section !Gi);aj. 
The commenter believeJ that as !on.~ as 
the recipient of the order petitions E~A 
for reimbursement within GO da\·s after 
completion of the required acti~n. 
reimbursement is potentially available 
under the law. The commenter 
requested that EPA delete the two 
phrases quoted above. 

EPA interpretation of sectiOn 106(b)[21 
is that it applies only to orders issued 
after the date of enactment of SARA. 
i.e .. on or after October 17, 1986. Thot 
interpretation has been upheld in court 
as a reasonable interpretation. (See 
1.-t'agner Seed Co. v. Bush. 709 F.Supp. 
249 [D.D.C. 1989).) 

Pursuant to section 106(a), the 
President may issue orders unilaterally 
or on consent. Administrative orders 
issued on consent generally contain a 
waiver of a respondent's rights pursu;Jni 
to section 106(o){2), therefore the 
reference to "unless the person has 
waived that right." 

Final rule: Proposed § 300.700(e) is 
revised to include the date of October 
16. 198G. 

Subpart /-Administrative Record .fc: 
Selection of Response Action 

Subpart I of the NCP is er.tirely nev:. 
It implements CERCLA rec;uireme:::s 
concerning the establishment of an 
administrative record for selection of o 
response action. Section 113(k)(1) of 
CERCLA requires the establishme!lt of 
"an administrative record upon whic~ 
the President shall base the selection o: 
a response action." Thus. today's r:.:!e 
requires the establishment of an 
administrative record that contsins 
dacuments that form the basis for the 
selection of a CERCLA response action. 
In addition. section 113[k)(2) requires 
the promulgation of regulations 
establishing procedures for the 
participation of interested persons in :he 
development of the administrative 
record. 

These regulations regarding the 
administrative record include 
procedures for public participation. 
·Because one purpose of the 
administrative record is to facilitate 
public involvement, procedures for 
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cstablish:~g and r:;aintainin;s the rcco:-d 
<1re closely related to the procedures 
gover::.ir..g public participation. General 
community relations provisions found in 
other parts of the proposed NCP are 
add:-essed elsewhere in this preamble. 

The following sections discuss the 
r.!ajor comments received on the 
proposed subpart I and EPA's responses. 

Name: General comments. 
Proposed rule: Subpart I de!ails how 

the administrati\·e record is assembled. 
maintained and made available to the 
public. 

Response to comments: Comments on 
the administrative record regulations 
included the suggestion that the 
preamble provide a general statement 
differentiating between the 
administrative record and the 
information repository. 

EPA agrees that while subpart I 
includes ample information on the 
1 :!quirements of the administrative 
record, a brief clarification would help 
to differentiate the record from the 
information repository. 

The information repository includes a 
div~rse group of documents that relate 
to a Superfund site and to the Superfund 
program in general, including documents 
on site activities. information about the 
site location. and background program 
and policy guides. EPA requires an 
i:1formation repository at all remedial 
action sites and any site where a 
removal action is likely to extend 
beyond 120 days. The purpose of the 
information repository is to allow open 
and convenient public access to 
documents explaiii.ing the actions taking 
place at a site. 

The administrative record discussed 
in this subpart. by contrast. is the body 
of documents that forms the basis of the 
agency's selection of a particular 
response at a site, i.e .. documents 
relevant to a response selection that the 
lead agency relies on. as well as 
relevant commen~s and information that 
the lead agency considers but may reject 
in the ultimate response selection 
decision. Thus. the record will include 
documents the lead and support agency 
g~nerate. PRP and public comments. and 
technical and site-specific information. 
These documents occasionally overlap 
with those included in the information 
repository. The administrative record 
includes such information as site­
specific data and comments, guidance 
documents and technical references 
used in the selection of the response 
action. The information repository mdy 
include guides to the Superfund process. 
background information. fact sheets 
press releases. maps. and other 
idormation to aid public understanc.mg 

of a site response. regardress oi whet:ler 
the information has bearing o;; the 
eventual respor..se selection at that site. 

One commenter felt that there was no 
mechanism for PRPs to participate in the 
development of the administ:-ative 
record. In response. PRPs are given a 
chance to participate in the development 
of the administrative record throughout 
its compilation. EPA will make available 
information considered in selecting the 
rP.sponse action to PRPs and others 
through the administrative record rile. 
Interested persons may peruse the 
record file. submit information to be 
included in the administrative record 
file. or may comment on its contents 
during the ensuing public comment 
period. 

Name: Section 300.8DO(a). 
Establishment of an administrati\'e 
record. Section 300.810(a). Contents of 
the administrative record. 

Proposed rule: Section 113(k)(l) of 
CERCLA states that the "President sha!l 
establish an administrative record upon 
which the President shall base the 
selection of a response action." EPA 
used similar language in § SOO.SOO(a) of 
the proposed rule: "The lead agency 
shall establish an administrative record 
that contains the documents that form 
the basis for the selection of a response 
action." (Emphasis added.) Section 
300.810(a) states that the 
"administrative record file for selection 
of a response action typically. but not in 
a!l cases. will contain the foilowing 
types of documents • • • ," followed by 
an enumeration of those documents. 

Response to comments: EPA's choice 
of the phrase "form the basis" in 
§ 300.800(a) drew many comments. The 
comments expressed concern that the 
lead agency would have the discretion 
to ir:clude in the administrative record 
only those documents that support 
EPA's selected remedy. 

These comments appear to be based 
on a misunderstanding of what the 
phrase "forms the basis of' means as it 
was used in the proposed rule. The 
statute defines the administrative record 
as the "record upon which the President 
shall base the selection of a response 
action." EPA's intent in defining the 
record as the file that "contains the 
documents that form the basis for the 
selection of a response action" was 
simply to reflect the statutory language. 
For example, an administrative record 
will contain the public comments 
submitted on the proposed action. even 
if the lead agency rejects the comments. 
because the lead agency is required to 
consider these comments and respond to 
significant comments in making a final 
decision. Thus. these comments also 

"form the basis of' t!:e final respo:1se 
selection decision. EPA intends ::-:at 1;. 
regulatory language defining the "" 
administrative record me e:nbod·.­
general principles of administrative la· .. 
concerning what documents are 
included in an "administrative record·· 
for an agc:1cy decision. As a res:.:!t. 
contrary to the suggestion of the 
commcnters, the proposed defln.!:io;-, oi 
the administrative record does not :-:..ea~ 
that the record will ccntain only those 
documents supporting the se!ected 
r~sponze action. 

A commenter asked that the phrase 
"but not in all cases" be deleted ~rom 
§ 300.610{a), or specify the cases whe:e 
documents are excluded from the 
administrative reccrd. EPA believes it is 
better not to attempt to list excluded 
documents in the NCP since EPA cannot 
possibly anticipate all the types of 
documents that will be generated for a 
site or for future sites. and which of 
these documents should be excluded 
except as generally described in 
§ 300.81D(b). It should be noted. for 
example, that although a health 
assessment done by ATSDR would 
normally be included in the 
administ:;J.t!ve record, it wodd r:ct be if 
the assessment was generated by 
ATSDR after the resoonse is selected. 

Otters commented that certain 
documents should always be included in 
the administrative record. EPA be!:eYes 
that cnly a small group of doc-..:me~ts 
will always be generated fer eve:-y type 
of CERCLA site, since each site is 
unique. Other documents may or may 
not be generated or relevant to the 
selection of a particular response action 
at a site. EPA understands that a 
definitive Est of required dcc"-!ment3 
would assist parties in trying to assess 
the completeness of the administra!ive 
r<:!cord, but such a list would not be 
pract!cal. Different sites requ:~e 
different docume:-:.ts. 

A related group of comments asked 
that the administrative record always 
include certain documents, including. 
specifically. "verified sampling data," 
d:-aft and "predecisional" documents. 
and technical studies. One comment 
stated that "invalidated'' sampling data 
and drafts must be part of the 
administrative record in some 
situations. Verified sampling data. i.e .. 
data that have gone through the quality 
assurance and quality control process. 
will be included in the record when they 
have been used in the selection of a 
response action. "Invalidated" data. i.e., 
data which have been found to be 
incorrectly gathered, are not used by 
EPA in selecting the response action and 
should therefore not be included in the 
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•[)f..,...; These should be distimz:1!sb.ed 
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~ f;,;m ur.vo.lidated data-d_ata that have 
-Jt been through the quahty control 

· ~~Jcess-which may in limited 
~·:-cums:ances be considered by the 

· ;;enc}' in selecting the response action. 
It-is EPA's pol!cy to avoid using 
o;::\·alidated data whenever possible. 
-...:r.etheiess. there are times when the 
~ced for action and the lack of validated 
t!.ita requires the consideration of such 
cJta in selecting an emergency removal 

3ction. If such data are used. they will 
be incbded in the record. 

Ir: general. only final documents are 
i,r.c!uded in the administrative record 

- flies. Draft documents are not part of the 
:ccord for a decision because they 
senerally are revised ·or superseded by 
subsequent drafts and thus are not the 
actual documents upon which the 
d-:!cision-maker relies. However, drafts 
(or portions of ther.1) generally will be 
i:1cluded in the administrative record for 
response selection if there is no final 
document generated at the time the 
response is selected and the draft is the 
document relied on. In addition, a draft 
which has been released to the public 
for the purpose of receiving comments is 
also part of the record, along with any 
comments received. 

Similarly. predecisional and 
deliberative documents, such as staff 
notes or staff policy recommendations 
or options papers. do not generally 
belong in the administrative record 
because they merely reflect internal 
deliberations rather than final decisions 
or factual information upon which the 
response selection is based. However. 
pertinent factual information or 
documents stating final decisions on 
resoonse selection issues for a site 
ger{erally would be included in the 
record. 

Technical studies are also part of the 
record. again, if considered by the lead 
agency in selecting the response action. 
The commenter seems to have 
r.1isinterpreted EPA's intent by assuming 
that only factual portions of a technical 
study are part of the record. The entire 
study, or relevant part of the study. 
should be part of the record. 

Another comment stated that the 
administrative record should include 
ar:y studies on cost, cost-effectiveness. 
permanence. and treatment that underlie 
the record of decision. These studies are 
already part of the remedial 
investigation and feasibility study. 
which is always included in the record. 
Another party stated that sampling 
protocols should be in the 
administrative record. Sampling 
protocols are part of the RI/FS work 
plan. which is also part of the 
admini!:trative record. And because 

sar;;pling protocols. like chain of custody 
documents, are ;;enerally grouped 
together, EPA has provided in this 
rulemaking that such grouped or s8ria! 
documents may be listed as a group in 
the index to the administrative record 
file. 

A related comment requested that all 
··documents generated by contractors 
should be included in the record. In 
response. any document that forms the 
basis of a resoonse selection decision 
will be inclL!d.ed in the administrati\·e 
record. It is ir.1material who develops 
the document-it can be a contractor. 
the public (including a PRP), a state or 
EPA. 

Or.e commenter asked that ARAR 
disputes involving a disagreement over 
whether a requirement is substantive or 
administrative be documented in the 
record. Other comments stated that EPr\ 
must ensure that complete ARAR 
docume:1tation and documentation of all 
remedial options. not just the seiected 
remedy. be placed in the record. Where 
ARAR issues are relevant to response 
selection. lead and support agency­
generated documents and public 
information submitted to the lead 
agency on this issue would be part of 
the record. The record will include 
documentation of each alternative 
remedy and ARAR studied during the 
RI/FS process. and the criteria used to 
select the preferred remedy during the 
remedy selection process. 

EPA also received several comments 
stating that every document contributing 
to decision-making should be part of the 
administrative record. EPA cannot 
concur in this formulation of the 
administrative record since it is unclear 
what "contributing to" means and that 
phrase may be overly broad. For 
instance. the term "contributing to" 
could be interpreted to include all draft 
documents leading up to a final product. 
These draft documents do not generally 
form the basis of the response selection. 
However, because the administrative 
record includes documents which form 
the basis for the decision to select th8 
response action. EPA believes that most 
"contributing" documents will be 
included. 

One comment stated that the hazard 
ranking system (HRS) information 
should be included in the administrative 
record for selection of the response 
action. Specifically, they suggested that 
internal memoranda. daily notes. and 
the original HRS score should be made 
available. The National Priorities List 
(NPL) docket is a public docket. and 
already contains the relevant ranking 
information. The information generally 
relevant to the listing of a site on the 
NPL is preliminary and not necessarily 

relevant to the selection of the resoor.st: 
action. If. however. there is inform· a !:or. 
in the !\PL docket that is relied on in 
selecting the response action. it will be 
included in the administrative record. 

A:wther coT.menter stated that e.~! 
materials de•:e1oped and received d:t;-:::~ 
the ~emedy se!ection process should be 
made a part oi the record. and stated 
that the NCP currentlv omits inclt:sion of 
transcripts. As noted ·above. certa[n 
documents simply will not be rele\·ant to 
the selection of response actions. EP_\ 
will. as required by the statute, ir.c!u::2 
in the record all those materials. 
including transcr:pts, that form the besis 
for the selection of a response action. 
whether or not the materials suppo;-t t=:e 
decision. 

Several ccmrr.en:ers asked that t:Ce 
lead agcr;cy be required to mail the:n 
individual espies of documents ke:;t i:: 
the administrative record. These · 
requests included copies of samplin3 
data. a copy of any preliminary 
assessment petitions, potential 
remedies. the risk assessment. a list of 
ARARs. and notification of all future 
work to be done. Commenters also 
asked to be notified by mail when a lead 
agency begins sampling at a site and 
when a contractor is chosen for a 
response action. In addition, man-.· 
asked for the opportunity to com~ent on 
the documents mentioned above. A 
related comment suggested that EP.'\ 
maintain a mailing list for each site and 
mail copies of key documents in the 
record to every party on the list. 

EPA believes that maintaining an 
administrative record file in two places. 
in addition to a more general 
information repository, with provisior.3 
for copying facilities reflects EPA's 
stror.g commitment to keeping the 
affected public, including PRPs. 
informed and providing the opportu;;i :y 
for public involvement in response 
decision-making. Requiring EPA to :r.a:l 
individual copies of documents 
available in the record file is bevond 
any statutory requirements, unn~cessary 
due to the ready availability of the 
documents in the file. and a severe 
burden on Agency staff and resources. 
Most of the documents requested above 
will generally be available in the 
administrative record for public re\·ie·.v 
and copying. Additionally, the lead 
agency should maintain a mailing list of 
interested persons to whom key site 
information and notice of site activities 
can be mailed as part of their 
community relations plar:. for a site. 

One commenter asked that all PRP 
comments and comments by other 
interested parties be included in the 
record, regardless of their 
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"si~nificance." EPA will include a!l 
comments received during the comment 
period in t~e administrative record. 
regardless of their signi~cance. When 
the lead agency considers comments 
submitted after the decision doct!ment 
ha::; been signed, the "signiiicance" of a 
comment has a bearing on whether it 
will be included in the administrati\·e 
record, as specified in § 300.825(c). In 
addition, while EPA is ur.der no legal 
obligation to place in the record or 
consider comments submitted prior to 
the comment period. EPA will generally, 
as a matter of policy, consider 
significant comments submitted prior to 
the comment period. place them into the 
record, and respond to them at an 
appropriate time. However. persons who 
wish to ensure that the com:n~nts they 
submitted prior to the comment period 
are induded in the record must resubmit 
s•Jch comments during the comrr.ent 
period. 

Final rule: Section 300.8CC(a) is 
promulgated as proposed. 

Name: Section 300.SOO(b). 
Administrative record for federal 
facilities. 

Proposed rule: Section 300.300(b) 
states that l.~e lead agency for a federal 
facility, whe.ther EPA. Li.e U.S. Coast 
Guard, or .any other federal agency, 
:;hall compile and maintain an 
administrative record far that facilitv. 
When federalage.t1.cies ather than EPA 
are L.1.e lead .at a federal facility site, 
they must furnish .EPA with copies of the 
record index, in addition to other 
soecified documents included in the 
r~cord. The preamble to the proposed 
NCP discussion of§ 300.800(b] {53 FR 
514.64) st.Jtes that EPA will establish 
;;rocedures far interested parties to 
participate in the admicistrative record 
development. and that EPA.may furnish 
documents which the fe.de.ral agency is 
required to place in the record. 

Response to comments: One .comment 
stated that EPA should be the custodian 
for administrative records for Jederal _ 
facilities. especially where the federal 
facility is a PRP, to avoid any coru1ict of 
ir.tc:rest in questions of liability or 
litigation. Another comme."Lt sta.t2d that 
the requirements in§ 300.800(b) of the 
proposed rule would be burdensome to 
federal agencies in compiling a.n..d 
maintaining the record. 

Executive Order 12580 grants federal 
agencies the authority to "estahlish .the 
administrative record for selection of 
response actions for federal faCJ1ities 
under their jurisdicfion, custody or 
control." To avo1d the potential for 
conflicts of interest by federal agencies 
who are PRPs.and in charge of compil~ 
and maintaining L~e record, EPA retains 

centro! over t=-.e cevelo;;ment of the 
record by specifyL'lg what goes into the 
record. by supp!e:r.enUng L~e record and 
by requiring an accounting of what is :n 
the record through a report of the 
indexad contents. EPA believes that 
these requirements represent sufficient 
Agency oversight to avoid potential 
cc!"' .. Jlicts of interest at federal facilities 
while ensuring that federal lead 
agencies remain responsible for 
compiling and maintainL'1g their own 
adil'Jnistrative record. 

EPA is making a minor editorial 
change in § 300.800(b)(l) to reflect that 
the federal age~cy compiles and 
maintains an administrative record for a 
facility, and not at a facility, since 
§ 300.800(a) already provides that the 
record will be located at or near that 
hcility. 

Final rule: EPA is promulgating the 
rule as proposed, except for the 
foilowing minor editorial change in the 
first sentence of§ 300.800(b)(l): "If a 
federal agency other thanEPAis the 
lead agency for a federal facility, the 
federal agency shall compile and 
maintain the administrative record for 
the selection of the response action for 
that facility in accordance with this 
subpart" 

Name: Section 3C0.800(c). 
Administrative record for state-lead 
sites. 

Proposed rule: Section 113(k) of 
CE...t{CLA states that the President "shall 
establish an administrative record upon 
which the President shall base the 
selection cf a response action." Section 
300.800(c), entitled "Admir.istrative 
record for state-lead sites," requires that 
states compile administrative records 
for state-lead sires in accordance with 
the l':CP. 

Response to comments: Several 
comrnenters believe that the new 
administrative record procedures place 
an onerous burden on the state, and 
request that state requirements such as 
Open Records Acts should be allowed 
as a substitute for compli;;nce with 
subpart I. Another.comm;mter 
reccmmended that states be allowed to 
determine whether a complete 
administrative record is needed at or 
near the site when a site is state-lead. 
Where a response is taken under 
CERCLA at a state-lead site • .EP .. t\. is 
ultimately responsible ior 1he selection 
of a response action. Therefore. under 
section 113(k), EPA must establish an 
adminlstrative .record for the CERCLA 
response action .at the site. .and must, at 
a minimum, comply with subpart I. 
There may ·.be many different ways of 
compiling administrative records and 
involving the puhlic in LIJ.e.de.velopment 

cf L~e re:::ord. S~bpart I states the 
rr.ir.imu;r. rcqui:-ements for section 
113(k). Lead agencies, includir.g s:a:es. 
may provide additional p:.:bl:c 
involvement opportunities at a site. L'l 
response to whether or not states should 
maiil.tain a complete administrative 
record at or near the site, EP.\ believes 
that states must have such a record in 
o:-der to meet CEH.CLA section 113(k] 
requirements. 

EPA has included a minor editorial 
change in§ 300.800(c) to reflect that a 
state compiles and maintains an 
administrative record for rather than at 
a given site. 

Final rule: EPA is promulgating 
§ 300.800(c) as proposed, except for a 
minor editorial change in the first 
sentence as follows: "If a state is the 
lead agency for a site, the state shall 
compile and maintain the administrative 
record for the selection of the response 
action for that site in accordance with 
this subpart" 

Name: Sections 300.800(d) and 
300.800(e). Applicability. 

Proposed rule: Section 300.8CO(d) 
states that the provisions of subpart I 
apply to all Temedial actions where the 
remedial investigation began,after the 
promulgation of these rules, and for all 
removals where the action 
memorandum is signed after the 
promulgation of these rule!:. Section 
300.800(d) also proposes that "[T]his 
subpart applies to all response actio~s 
taken under section 104 of CERCL-\ or 
sought, secured, .or ordered 
administratively or judicially under 
section 106 of CERCLA." Section 
300.BOO(e) states that the lead agency 
will apply subpart I to all response 
actions not included in§ 300.8CC(d) "to 
the extent practicable." 

Response to comments: One 
commenter argued that t~e appiicable 
prm,isions of subpart I should be 
a:nended to require agencies to comply 
with L~e subpart for all sites where the 
reme.dy selection decision was made 
more :hail. 90 days after proposal of the 
revised NCP far comment. Another 
comment stated that § 300.8GO(.e) be 
revised to state that lead agencies must 
comply wlth subpart lin any fut:1re 
actions L~ey take, and that a !I lead 
agency actions must comp!y with 
subpart I "to the maximum extent 
practicable." 

In response, :EPA will adhere as 
closely as possihle to subpart I for si.tes 
where the remedial investigation began 
before these regulations are 
promulgated. EPA will not, however, 
require that these si.te.s comply with 
requirements which, because of the 
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::min~ of t~e respor.se acticn reli!tive to 
:il.e promulgation of these rules. canr.ot 
t:c adhered to. For example, under t~e 
i:ilal rule the administrative record file 
r.1ust be available at the begin:1ing of the 
remedial investigation phase. If these 
regulations are promulgated when a site 
is in the middle of the rer.1edial 
:nvestigation process. and the 
administrative record is not yet 
available, the lead agency cannot at this 
point comply with these regulations. 
Additionally. EPA believes that adding 
language to proposed NCP § :JCO.SOO(e) 
to state that lead agencies will comply 
with provisions of subpart I in any 
future action after promulgation of the 
new rule is unnecessary and redundant; 
compliance will be legally required, and 
applicability to all future response 
actions is implicit in the rule. Likewise, 
insertion of the word "maximum" before 
the phrase "extent practicable" is 
unnecessary since it would give 
additional emphasis but would not 
substantively change the requirement or 
the meaning of the rule. 

One comment agreed with EPA's 
interpretation that subpart I applies to 
all response actions "sought, secured or 
ordered administratively or judicially," 
but others disagreed. Several stated that 
the term "judicially" should be deleted 
from § 300.800(d) because they argue 
that response actions ordered judicially 
would receive de novo adjudication, 
instead of administrative record review. 
CERCLA section 113(j)(1) states: "In any 
judicial action under this Act, judicial 
review of any issues conceri1ing the 
adequacy of any response action taken 
or ordered by the President shall be 
limited to the administrative record." 
Commenters contend that this section 
does not apply to-injunctive actions 
under CERCLA section 106 because 
these are not actions "taken or ordered 
by the President" To the contrary, the 
selection of a response action is a 
·~esponseactiontaken • • • by the 
President" Accordingly, section 113(j)(l) 
requires that judicial review of the 
response action selected by the agency 
is "limited to the administrative record." 
Further, section 113(j)(2) stipulates that 
"in any judicial action under this 
chapter"-whether for injunctive relief, 
enforcement of an administrative order 
or recovery of response costs or 
damages-a party objecting to "the 
President's decision in selecting the 
response action" must demonstrate, "on 
the administrative record, that the 
decision was arbitrary or capricious or 
otherwise not in accordance with law." 

EPA received several comments 
objecting to EPA's determination that 
judicial review of an endangerment 

assessrr.ent be limited to the 
adr:1in!strative record. T!:ev stated that 
a:; a fil.Jt~er of administrati~-e and 
constitutional law. a finding of imminent 
and substantial endar.germent is not ar. 
issue cor.cerning "the adequacy of the 
response action," as stated in CERCLA 
section 113(j). and therefore must 
receive de no-..:o review bv a court A 
second comment requested that EP:\ 
state ir. the regulation that review of 
EPA's expenditures in the 
implementation of a remedy is de novo. 

An assessment of endangerment at a 
site is a factor highly relevant to the 
selection of a response action, and is in 
fact part of the remedial investigation 
(Rl) process central to the decision to 
select a response action. Therefore. the 
determination of endangerment (which 
will generally be included in the 
decision document) will be included in 
the administrative record for selection 
of a response action and should be 
reviewed as part of that record. (EPA 
notes that the term "endangerment 
assessment" document has been 
superseded by the term "risk 
assessment" document. and while 
assessments of endangerment at a site 
are still conducted during the RI. it is the 
"risk assessment" document that 
becomes part of the record.) In respor.se 
to the comment that Agency 
expenditures on a response action 
should receive de novo review, EPA 
notes that this issue was not raised in 
the proposed NCP. and is therefore not 
addressed in the final rule. 

Final rule: EPA is promulgating the 
rule as proposed. ' 

Name: Section 300.805. Location of the 
administrative record file. 

Proposed ruie: Section 113(k](1) of 
CERCLA states that "the administrative 
record shall be available to the public at 
or near the facilitv at issue. The 
President 3lso may place duplicates of 
the administrative record at any other 
location." Section 300.805 of the 
proposed NCP provides five exemptions 
for information which need not be 
placed at or near the facility at issue: 
Sampling and testing data, guidance 
documents. publicly available technical 
litera lure, documents in the confidential 
portion of the file. and emergency 
removal actions lasting less than 30 
davs. 

Response to comments: One 
commenter supported limiting the 
amount of information which must be 
located at or near the site. but many 
commenters stated that every document 
contributing to decision-making, 
including confidential documents which 
are part of the record. should be located 
at or near the site and agency 

ccn\·cniencc is ~ct :1 sufficie::t reasor. ~~~ 
exclude docu:r.en~s i:-om the site. Thev 
asserted that such exclusions underm-ine 
active public iilvch·ement at the site aild 
are co:.trary to st.:Jtutory intent. Another 
corr:ment s:a:ed t~at requiring the 
administrative record to be kent m two 
places. at a centrnllocation a;d at or 
near ti:e site. ruils counter to the 
statutory requirement of keeping a 
record onlv "at or near the facility at 
issue." On~ commenter asked that EP:\ 
acknowledge that Indian tribal 
headquarters :nay be a logical place to 
keep the administrative record when a 
Superfund site is located on or near an 
Indian reservation. A final comment 
requested that EPA endorse through 
regulatory language that administrative 
records can be kept on microfiche or 
other record management tech:1ologies. 
and have the 'equivalent legal validity to 
paper records. 

Requiring sampling data and guidance 
documents to be placed at the site is 
both unnecessary and. in many cases. 
very costly. Administrative records are 
often kept at public libraries where 
space is limited and cannot 
accommodate voluminous sampling data 
for large, complex sites. Summaries of 
the data are included in the RI/FS, 
which is located at or near the site. In 
addition, requiring publicly available 
technical literature at the site will 
require copying copyrighted material. an 
additional expenditure of limited 
Superfund dollars. Moreover, Agency 
experience is that. as yet, relatively few 
people view the administrative record 
file at or near the site or request review 
of the sampling data or general guidance 
documents listed in the index to the site 
file. 

However. EPA has revised the rule to 
specify that, if an individual wishes to 
review a document listed in the index 
but not available in the file loc2tec.! at or 
near the site, such dccument, if not 
confidential. wiil be provided for 
inclusion in the file upon request. The 
individual will not need to submit a 
Freedom of Information Act Request in 
order to have the information made 
available for review in the file near the 
site. EPA believes that provision of such 
documents in the file near the site ucon • 
re~uest meets the requirement of -
CERCLA section 113(k) that the record 
be "available" at or near the site. In 
addition, this rule does not bar lead 
agencies from deciding to place this 
information in the site file without 
waiting for a request Lead agencies are 
encouraged to place as much of this 
information at or near the site as 
practical, and to automatically place 
information at sites where there is a 
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}!ign ;m:~i.Jability that the inio•·maticn 
will ~e in t!e:r::.nd or the hlformation :s 
cc:1tral to the response seiection 
ciecisi:m. 

The coniidential portion of the file 
n~eJ not be located at or nc:Jr the si~e. 
ud will not ~e available upon rec;uest 
eit~.er at t!'le site or at the ccr..tral 
l:.:cation. since the informution is !lOt 
a \·::zi1ilb!e fer public ~e\'ie .. ,.:. 

EP.-\ believes that requi:·ing t!:at the 
re~orJ be located in two places is 
r.2cessary to ensure both adequate 
p:.~biic access to the record files and 
better lead-agency control over t:-:e 
record documents. The st;;~tutory 
recuirement in CERCLA section 
1lj(kj(l) states that the Preside:it may 
2.lsc place duplicates of the 
i!Llministrative record at er:y other 
J.Jcation. This sec!!on clearly provides 
aurhcrity to maintain a second 
administrative record at a cen!rai 
bcation. Section 300.805 of the proposed 
NC? (53 FR 5151:;) reflects EPA's 
decision to make this statutory option a 
r:!gulatory requirement. A centrally 
located record may offer easier access 
to interested 11arties located far f::am the 
response site. 

EPA agrees with the commenter that 
housing thl! centrally located copy ofthe 
record at Indian tribal headquarter:; m;;.y 
be appropriate when a Superfund :;ite is 
located at or near an Indian reservation. 
li1 the 1986 amendments ·to CERCU\, 
Indian tribes are accorded status 
equivalent to states. and can be 
designated lead agencies for response 
actions, in which case they would also 
be required to compile and maintain the 
<Jdministrative record at or near the site. 

Final1y. as EPA stated in the preamble 
to the proposed NC?. maintaining th:? 
admin!strati\'e record on micrcf:che is 
<i:rzcdy rec:Jgnized as a legally valid 
and effectve practice: "EPA may make 
the acimi.-.i~trative record available to 
tt:e p:.~blic in microform. EPA may 
rnic;ooform-copy docume:1ts that furrn. the 
b.lsis for the selection of a CERCU\ 
n'~p:mse action in the regular course oi 
L:nsiness" (53 FR 51465). EPA.agree5 that 
ti:is should .be specified in the rule and 
has added § 300.805(c) accordingly. 
pro\·iuing that the lead agency may 
ma\...e the record available in microfor.n. 

Final ruh: Section 300.CG5 is modified 
as fo:lm·v:r: 

1. Section 300.805(b) is added to L'1e 
:ulc as follows: "Where documents are 
placed in the centralloca:tion but.not in 
the file located at or near the site. such 
doct.:merrts shall be added to the file 
located at or ncar L~e .site upon :request, 
exc<:pt for documents included in 
paragraph ~a}(4) .of this section." 

2. Sectio;; :::OO.S05(c) is added to ths 
rule :J.S follows: "The lead agency r::ay 
make the administrative record file 
available to the oublic in microform." 

3. The section h~s been renumbered 
accordingly. 

Name: Sections 300.810( a)-( d). 
Docurr:ents not i::c!uded in tl:e 
dministrative record .file. 

P.w:::;sed ru!e: Section 30D.310(b) 
disc-:..~sses which documents mav be 
excbded from t.b ad.::1inistrative reco:d. 
Secjon (c) discusses pri\·iieged 
i:1ior::1ation that is not included in the 
adn:lnistrative record. Section 3CO.B10(d) 
discusses canfider.tial information that 
is placed in the co,.J!dential portion of 
the adatinistretive record. 

Response to comments: One 
commcn:er argued that § 300.810 should 
specifically include an exemption for 
classified docu.r.1ents related to national 
secl!rity. While the NCP currer.tly does 
not address the potential conflict 
between national security concerns and 
the requirement to establish a publicly 
accessible <>d..-:Jinistrative record. it is 
not clear that such an exe:nption could 
be adequately specified by ro.~!e or that 
an exemption would appropriately 
-resolve this conflict.Section 121(j.) 
provides a national secm-ity waiver by 
Presidential order of any requirements 
under CERCLA. which can be invoked 
in certain circu.-nstances. Under this 
provision. protection of national security 
interests requires case-hy-case review 
under section 121fj) and not a blanket 
exemption in the NCP. Nothing in the 
NCP limits the availability of this 
waiver. 

Another comment received by EPA 
sta•ed that the treatmer..t of privileged 
and confide:1tial documents in the 
records is unfai;-, because Jt denies 
access to documents that rr.av be critical 
to the selection of a remec!v. EPA has 
provided for a corlidentiai portioi: of 
t!J.e administrative record where 
documer.ts containing. for example. 
t;ade secrets ofcompanies that have 
developed patented dean up 
technologies being considered as a 
response selection alternative can be 
kept confidential. To ma:inlain a fair 
balance between the need far 
confidentiality and the public's right of 
review of the record. the lead agency 
must summarize or redact a document 
containing confidential.information to 
make evaiiable to the greatest.exlent 
possible critical. !actual information 
relevant to the selection ofa response 
action in the nonconfidential portion of 
the record. 

A fmal ca:nment·proposed that an 
imlex to the privileged documents 
should be included in !he 

nonc:;dider.ti::J.! portion of tl:e 
c.d-r:1inist:"ative record. EPA aQrces. 
believin;; t!:ct an index wEI l;t 
inler~sted parties know in general te;.;:s 
w!'lat documents are inch:ded in the 
record without compromisbg the 
c::::1fidc:rrtia! natu:-e of the inform a lion 
cor:t~:nec! in those documents. 

Fin.1lly. SPA is ad±ng a 5e!ltence to 
2 .JOJ.!l1G(a )(6) to clarify that the bdex 
c;::n i.!l:::lude a re:ft!rence to a gr-.:up of 
c!scuiT'.ents. if documents are 
Cl.ls~omarily :;rouped. This wi!l simplify 
E?Xs :ar.k without compromising the 
integ~ity of the record. 

Final n:le:1. EPA is promulgating 
§ § :J00.810(b). [c) and (d) as proposed 
with a 1:1inor editorial change to clarify 
the first sentence of§ 300.810(d). 

2. The following language is added to 
§ 300.1310{a){6) to provide for listing 
grouped duc:.unents in the 
administra.tive record file index: "If 
doc:..~r::.ents arc customarily grouped 
together. as with sampling data chain of 
custody documents. they may be listed 
ns a group in the index to the 
administrative record file." 

Name: Section 300.815. Administrative 
record file for a remedial action. 

Proposed rule: The term 
"administrative record file" is used 
throughout the proposed NCP. Section 
300.815[a) proposes that the 
administrative record file be made 
a\'ailable for public inspection at the 
beginnin.g of the remedial investigation 
phase. 

Response to comments: EPA recei.ved 
several comments ab;ecting to the 
concept of an administrative record file. 
They objected because there is no 
statutory aut!10rity for establishing a 
file. and becau~e they were concerned 
that the lead agency could edit the file. 
specifically by deleting public and PRP 
comr::ents and information that d::J not 
support the response action ultimatclv 
chosen by EPA. and that these -
comrr.ents and information would not 
remain a part of the final administ;ative 
record. 

The statllte requires the President to 
establish an administratilre .record. 
Under snhpart.I oftheNCP, the 
administrative :reccrrl iile is the 
mechanism for compiling, and wiil 
contain, the administrative record 
required by section 113(k). One reas= 
EPA adopted the etmr:ept nf an 
admini:rtra:tiver.ecao::i.fileis that EPA 
felt that it may be canfusir~ or 
rr.islcading to J"eier1o an ongoing 
compilation of dcClments as an 
"administrative ·record" until the 
compilation is complete. Until the 
respon!!e action has been selPcted, Ll-r.erc 
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i3 no complete ad.-:1::.istra.:ive record for 
that decision. Thus. to avoid creating the 
impression that the recc;d is complete at 
any time prior to tha final select: on 
d<?cision. the set of docJ.:r.1ents is 
referred to. as the administrati1,;e record 
fi!e rather tf::m the ud.:n:n!;;trative 
record. 

However. this do~:; n.n~ r::tean. as the 
comments ~:::pear to sug~est, that the 
lead agency may "eJit" the 
administrative recon:i file in a manner 
that removes. cornrr.ents and technical 
data simply because they are not 
su;Jpcrtive of the final selection 
dacisio:l. AiJv comments and technical 
iilformatic!1 placed in the record file for 
a proposed response action andrelevant 
to the selecti::m of that response action, 
whether in support ai. or in opposition 
to. the sel~cted respcnse ac.ticn. become 
part of t!J.e a~.mirJstrative record for the 
final response selection decision. Such 
materials will remain in the 
administrative record file. and will 
become part or the final administrative 
t'!cord.lb·.vever, EPA balieve-s. that as a 
matter of law documents that are 
errone®sly placeli in the administrative 
re<:ord file fe.g .• documents that have no 
relevance to the. response selection or 
that pertain to an entire! }I different site) 
would not necessarily become part of 
the final administrative record. 

EPA received additional comments 
stating that the administrative record 
file should be a.vailabl.e before the 
beginning of the remedial investigation 
phase. These comments suggested that 
the file be available~ When a site is 
entered into the CERCUS data base: 
when the. HRS score is calculated: when 
proposed for inclusion on the NPL; after 
tha preliminary assessment report and 
after L1e remedial site im:estigation. 

E:>.\ believes that the pcint at which a 
si~c is entered into l~e CEH.CUS data 
bse is too ea:iy to put any information 
which would be relevan~ to a selection 
oi a response action into a record file 
because at this ooint there has been no 
site eYaiuation ind therefore little 
f;.~ctual infonr.aUon about the site u;,>on 
which to base a response decision. 
Interested parties can already fmd any 
bformation on a site that would be 
included at the point of the HR& scoring 
and placement on the NPL in the- N?L 
docket, which is publicly ava~able.. The 
preliminary assessment and remedial 
investigation stages of a response are 
premature for making the administrative 
record availab~ at these points there is 
little information relevant to response 
selection on which to comment or to 
review. Once the Rl/FS wotk plan is 
approved. and the Rl/FS. study begins­
including such activiti~ as. project 

seeping. data call~cticn. risk assessr.1e:1t 
and analysis of altern:1tives-there is a 
coherent body of site·specific 
i:Jformatior. with relevance to :he 
response selection upon which to 
comment. EPA believe:; that the 
beginning of the RI/FS phase is the poir.t 
in the process when it makes scn~e to 
start a publicly avaiiabie record of 
infcrmaticn relevant to the response 
selection. 

One comment suggested :hat 
interested pe:-sons would have no 
chance to comment on the formation of 
the Rl/FS work plan. The comment 
suggested that the record me should be 
available before the RI/FS work pian is 
approved, e.g .. with a draft work plan or 
statement of work. EPA disagrees. 
Approved work plans are often 
amended. An interested persorr rr.ay 
comment on the scope or formation of 
the work plan. and soc.h comments can 
be taken into account by the lead 
agency and incorporated into a fiuut or 
amended work plan. Such commants 
must be cor.sidered if submitted during 
the co:nmenr period on the proposed 
action. 

Final rule: EPA is promulgating 
§ 300.815(a) as proposed. 

Name: Section 300.815. Administrative 
record file for a remedial action. Section 
300.820(a}. Administrative record file for 
a removal action. 

Proposed rule: Subpart I requires that 
the administ>atfve record for a remedial 
action be available for public. review 
when the remedial investigation begins. 
Thereafter. relevant documents are 
placed in the record as generated or 
recEived. The proposed regulations. also 
require that the lead agency publish a 
newspaper notice announcing the 
availability of Ll-:e record files. and a 
second notice annour.cing that the 
proposed plan has- heen issued. A public 
comment cericd of at least 3G davs is 
required on tl:e proposed plan. S~ction 
300.8ZC(a} outlines the steps. for the 
availability of the record and public. 
comment for a non-time-critical removal 
action. EPA solicited comments on a 
proposal currently under consideration 
to require quarterly or semi-annual 
notification of record availability and 
the initiation of public comment in the 
Federal Reo,ister. 

Response to comments: Some 
commenters scggested th.at the use of 
the Federal Register to announce. th.e 
availability of the administrative record 
is too costly or of little or no benefit. 
Several commenters. requested 
clarification on how and wheD the lead 
agency should respond tG camn1ents. 
Another stated that lead agencies 
should be. eru:ourag.ed-thougn nol 

rec;_uired-to r'2s;:o~C to earl:/ cnm::le:1:s 
before i~e f.J~mal ccm:r:e~t ne~iod 
begins.. ~ 

EPA·c!'Jose not to req:.ri;-~ a notice cf 
availab:;ity of the ad::1inist:ative rP.:::ord 
in the Federal Register in thi.> 
rulemaking because it is stiil undcJr 
,..,-hether ti'.e benefits of t:-.is additior.ai 
notice out·.vei;;h its costs. LTJ:\ C1:J\' 

der:ide in the future to req:.~irc this. 
additional notice if it dete:7r.ines thut 
such noti<:e would lmprove r.aUic3 ticn. 

EP:\ agrees with commcnte:s that 
clarificatior. is needed as to w~en tb 
lead agency sbould respond to 
comments. We also agree !.hat tJte l.eaJ. 
agency shculd. be encour:!:;?ed tc respond 
to comments submitted before the oublic 
comment period. EPA ger..e~air:,' •.•: :t 
consider any timetjl com.i1le:::ts 
containing significant i.cliormution. e..-c::1 
if they are nol r~ceived t!uri::g t3e 
formal comr::E:nt period. and encoura:;:::s 
other lead agencies to do so. EPA will 
strive to respond to commects it 
receives as early as possible. and to 
encourage ether fead agencies Ia fdiow 
suit However. any lead agency is 
required to consider and respcr.d to only 
those comments submitted during a 
formal comment period. Anv other 
comments are considered at the feaci 
agency's disc:etion. EPA ha!" revis~d the 
language of these s-ections to ref'lect the 
policy on consideration of public 
comments submitted prior to public 
commer.t periods. 

One comment recommended t!'tat *..e 
regu~a:ions .should provide how long the 
admtmstrntive record must be aYailaole, 
and su::;gested EPA coordir.ate cffcrts 
with the Natfonal Archive5 abmJt 
retair.ir.g the reccrd as a historical 
record. r.nother felt that materials '.';Ieee 
not always p!aced into the recor:l in a 
timely man:1er. and that the record ·.·:~s 
no; ~]wRy~ available to the ·.v0rkiq 
p:.~ot:c dur:ng eve::mg::;. a::d W~?ekencis cr 
accompanied by a copyinl$ :nai:hir.e-. 
Siiniiarly, one commenter felt that 
docurr:ent:; should be p!ac:~d in the 
record when tli.ey are g~>nerated or in a 
p!"'!scribed timeframe of two weeks. 
Ano~her asked that free c.Gpies of k:ev 
documents be inciuded in tbe mcod 

EPA t:e!ie'lel> that the len~th of tirr:e a 
record must te aval!abte at or near- the 
site will be dependent on site-<;pP.<:ilic. 
considerations such as oc;goin~ act' ... ito.:, 
pending liti~ation and commnnrtv · 
interest. EPA also helie-.:es that · 
difficulties sometimes encountered bv 
the working ptiblic require ruolution on 
a sile-by·site basis and do not merit a 
cha:1ge in the 2roposed NQ> la~aoe. 
Special provisions ma}l ha~,;e to b~ ;;ade­
by the records coordinator. with the aid 
of other site tram memb~rs, indu.dir.o 

"' 
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tn~ commu:-.it\· rel3.tions cocrcinator or 
region3! site ;,:mage~. to ensure that the 
record location c~,osen is con·;enient to 
the pb!ic a:~d that copyir.g facilities are 
rude a•·ai!able. Csir.g public librar:es t:J 
ho:.:.se :I:e record sl-.ou!d promote better 
a\·ail;:;biiity of the reccrd c!:.:ring non­
v;cr!(ing ho•.:rs and on weekends. In 
rc:spon.:;e to mandating deadlines for 
lead agencies to place documents into 
the administrative record file. Agency 
::;uidance already directs record 
compilers to place documents into the 
record file as soon as they are received. 
Agency p•)licy additionally prescribes a 
sL:gge:>ted timeframe for placing 
documents in the record file. EPA 
believes that mandatory deadlines in 
the NCP would do little to increase the 
rate at which records are already 
compiled. The decision to place free 
copies of key documents in the record at 
or near the site will be a site-specific 
decision based on the level of _ 
community interest in these documents. 
Those who wish to make copies of key 
documents or any document contained 
in the administrative record file should 
already have access to· copying 
facilities. 

EPA received a comment requesting 
that it publish a joint notice of 
availability of the administrative record 
with a notice of availability of Technical 
Assistance Grants. Another comment 
stated that the removal site evaluation 

·and engineering evaluation/ cost 
analysis (EE/CA) must be included in 
the record for a non-time-critical 
removal action. 

Publishing notice of the availability of 
the record in tar:.dem with 
announcements of the availability of 
Technical Assistance Grants (TAGs) is 
a good idea where TAGs are available 
for a removal action. The TAGs, 
however. are generally designed to 
support citizen involvement in technical 
issues for sites undergoing remedial 
actions. The one-year, $2 million 
limitations on removals and the lil1)jted 
number of alternatives usually reviewed 
make further expense on a technical 
advisor less. beneficial than it might be 
for a long-term remedial action. As for 
placing the removal site evaluation and 
EE/CA in the administrative record. 
EPA agrees that generally such 
documents would be part of the 
administrative record for the removal 
action. 

Finally, EPA is making a minor change 
to the language of§ 300.820(a}(4). EPA is 
substituting the term "decision 
document" in place of action 
memorandum to allow for situations 
where the agency's decision document 

for a remo\·al action is r:c! named an 
action memorandum. 

Final rule: 1. The second seatEnces of 
§ § 300.815(b). 300.820(a)(2) and 
300.520(b)(2) are revised to refle;;t tl-.e 
new bnguage on res;:lCndiag to 
comments as follows: "The lead age:1cy 
is encouraged to consider and respond. 
as appropriate, to significant comments 
that were submitted prier to the public 
comment period." 

2. In § 300.82G(a][-t). the teom "decision 
document" is substituted for "action 
memorandum." 

3. The remainder of§ 300.820(a) is 
promulgated as proposed. 

Name: Section 300.B20(b). 
Administrative record file for a removal 
action-time-critical and emergency. 

Proposed rule: Section 300.820(b) 
outlines steps for public participation 
and administrative record availability 
for time-critical and emergency removal 
responses (53 FR 51516): "Documents 
included in the administrative record 
file shall be made available for public 
inspection no later than 60 days after . 
initiation of on-site removal activity," at 
which point notification of the 
availability of the record must be 
published. The lead agency then. as 
appropriate. will provide a public 
comment period of not less than 30 days 
on the selection of the response action. 

Response to comments: Several 
comments suggested that public 
comment requirements under 
§ 300.820(b) were unnecessary and 
burdensome, especially the requirement 
to publish a notice of the availability of 
the record. One comment argued that 
requiring public notification of both 
record availability and of a site's 
inclusion on the NFL was unnecessarv 
and duplicative. Another comment · 
stated that the requirements for public 
notification and public comment are not 
appropriate for all time-critical removal 
actions. and recommended ti1at the 
administrative record be available for 
review only for those time-critical 
removal actions that do require public 
notice and comment. A related comment 
stated that the requirement to publish a 
notice of availability of the · 
administrative record for all time-critical 
removal actions be eliminated in favor 
of making the record available but not 
requiring an advertisement or comment 
period. since some time-critical removal 
actions are completed before a public 
comment period could be held. Others 
asked that the public comment period 
become mandatory, or at least 
mandatory for removal activities not 
already completed at the time the record 
is made available. Another comment 
requested that the record become 

available sooner-at le::st 30 davs aiter 
initiation of on-site removal acti~'itv­
because the current 60-day peoiod · 
p:-evented t!-:e consideration of an·; Poe­
work comments. A second comme"ni 
supported the 60-day period. Finally. a 
commenter c:.rgued that it made litt!e 
sense to make the record available after 
60 days for an emergency response 
because the on-scene coordin::tor (OSC) 
report containing most of the response 
information isn't required to be 
corr.;Jleted until one year following the 
response action. 

In general. the public participation 
requirements under§ 300.820(b) are 
designed to preserve both the flexibilitv 
and discretion required by the lead -
agency in time-critical removal action 
situations as well as EPA's commitment 
to encouraging public participation and 
to keeping an affected community well­
informed. EPA believes the notification 
and comment periods required in 
§ 300.820(b) provide for both Agency 
flexibility and meaningful public 
involvement. The regulatory language 
stating that "The lead agency shall, as 
appropriate, provide a public comment 
period of not less than 30 days" ' 
provides the lead agency needed 
flexibility when the emergency nature o~· 
circumstances makes holding a 
comment period infeasible. 

While EPA believes that it is 
necessary to announce the availability 
of the administrative record for time­
critical and emergency removal actions 
as well as non-time-critical actions, EPA 
believes that requiring establishment of 
the administrative record and publishing 
a notice of its availability 30 days afteo 
initiating a removal action in all cases. 
instead of "no later than 60 days after 
initiating a removal action," as 
proposed, would be somewhat 
premature. It has been EPA's experience 
that it often takes 60 days to stabilize a 
site (i.e., those activities that help to 
reduce, retard or prevent the spread of a 
hazardous substance release and help to 
eliminate an immediate threat). EPA 
believes that the overriding task of 
emergency response teams during this 
critical period must be th.e undertaking 
of necessary stabilization, rather than 
administrative duties. Compiling and 
advertising the record before a site has 
become stabilized would divert 
emergency response teams from 
devoting their full attention to a 
response. EPA believes that such 
administrative procedures are better left 
for after site stabilization. 

Public notice requirements for 
announcing the availability of the 
administrative record and for a site's 
inclusion on the NFL are not duplicative, 
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jut r.otify the pub[ic d \'NO \·e:y 
,_;:[[erent dec;sioz:s. Remova! actions do 
:- ;t always take place at sites or. the 
~. ?L therefore. the :-:otice requirements 
1re obviously not duplicative for these 
~~:naval actions. For remedlal sites that 
~:eon thz NPL. the acministrative 
r:!cord r.eed not be estab:lshed for some 
~:me after listiq on t!-le NPL so 
:::.:.!,l!shing a notice of the availability of 
:r':e record would be essential to make 
t~e affected public ccgnizant of site 
prog:e:>s ar.d t!ieir opportunity fer 
review of documents incl-.1ded in the 
record. 

Lastly, the procedures specified in 
§ 300.8ZO(b] are applicable to an 
eme:-gency removal that starts and 
finishes within 60 davs. However. as 
fTOVided in § 300.820.{b)(2.), a comment 
period is held only where the lead 
agency deems it appropriate. But 
because the administrative.record is an 
aven:.:e for public information as well as 
for public comment. EPA also believes 
that even if the action is completed 
before the record file is made avaitable. 
it is still appropriate to make the record 
available to the public. There is also no 
inherent contradiction in the OSC report 
ueing available one year after 
completion of the response action while 
the administrative record becomes 
available 60 days after initiation of on­
site activities- Since the OSC report is a 
summary of the site events and is not a 
document which is considered in the 
selection of response action. it-is not 
generally included in the administrative 
record. 

Final rule: EPA iii promulgating 
§ 300.820(b) as proposed. except that: 

1. The second sentence of 
§ 300.820(h)(Z) is revised on responding 
to pu.blic comments as described above. 

2. Section 300..820(b)(3} is re\lised 
consistent with §. :J00..820(a)( -!}~the term 
"action memorandum" is changed to 
"decision document." 

Name: Section 300.825. Record 
requirements aiter decision document is 
signed. 

Proposed rule: Section 300.825 
describes situations where documents 
may be added to the administrative 
record after the decision document is 
signed.. Documents may be added to a 
record in the following circumstances: 
When the document addresses. a portion 
of the decision which the decision 
document does not address a: reserves 
for later; when the response action 
changes and an explanation of 
si•>nificant differences or an amended 
d;cision document is issued; when the 
agency holds additio~l p~bli_c- comment 
periods after the declS.lon IS s1gned: and 
whPn the agency receives comments 

ccntainin~ "sig;1.if!c~;tt i:Uorr:13 ~ian not 
cc:::ained else'.Vl:ere ia the reccrd which 
could nat have been submit~ed ciur..ag 
the public comment period ·.vhich 
substantially support the need to 
signific:.ntly alter·the response action·· 
(53 FR 515161. In addition. s:;bpart E of 
the proposed NCP discusses ROD· 
amt:ndments and Exola:;ations of 
Significant Differences. E.'\plar::a!icns cf 
Significant Differences may be used for 
signiiicant changes which do not 
fundamentally cr.an-;e the remedy, and 
do not require public comment. ROD 
ar.1endments must be used fJr 
fundamental changes, and require a 
public comment period. 

Response to comments: One 
commenter asked that subpart I reflect 
the factors consistently applied by 
courts when determining whether the 
record should be supplemented. 
including such criteria as Agency 
reliance en factors not included in the 
record. an incomplete record, and strong 
e·vidence that EPA engaged in improper 
behavior or acted in bad faith. A rei a ted 
comment stated that since general 
principles of administrative law apply to 
administrative record restrictions and 
supplementing the record. language 
limiting supplementing the record shodd 
be deleted from the NCP.. EPA believes 
that including specific tenet:; of 
administrative taw governing 
supplementing of the ret:ord in the l':CP 
itself is unnecessary. These tenets appfy 
to record review of response actions 
whether or not they are inc!ndect in the 
NCP. The reqnirements of§ 300.825(c) 
do not supplant principles on 
supplementing administrative records. 

Another comment recommended that 
EPA permit the record to be 
supplemented with any issue- contested 
by a PRP. while granting an objective 
third party the ability to accept or- reject 
record supplements. E,PA already 
requires that any documents concerning 
remedy selection submitted by PRPs 
within the public comment period be 
included in the record. AU significant 
evidence submitted after the dedsion 
document is complete is already 
included in the record, so long as it 
meets the reqnlrements of~ 300.825(c}, 
is not included etsewnere in the record. 
could not have been submitted during 
the public comment period, and supports 
the need to. significantly alter the 
response- action. EP.A believes· these 
criteria are reasonable and do not 
require the use of a third-parr.r 
arbitrator. 

One comment stated: that all PRP' 
submission~ must be placed in the. 
record in order ta protect a party's due­
process right to be heard.. EPA disagrees 
that aU PRP submissions to the le11d 

a~ency f!1'.~.3t be ~laced :n t~e rcc~rc in 
crder trJ protect the party s d~e process 
rlgh!s .. T~e. ;.::;cess J:rovlded in t;:e 
r:.Jies-inciudin;< tl:e :-wtice of 
availabil~ty of the proposed pian anJ the 
administrative record for r~vie's. t!1e 
availabili~v of aH doct.:rr:~nts ur.derivi~J 
the respon~c selection dec:sicn for · 
review throu~hout t.he decision-making 
process. the opportunity to comr.1ent on 
the proposed plan and all docum~nts !n 
the administrative record file. the 
requirement that the lead ag:mcy 
consider and respond to all signific;mt 
PRP comrne:1ts raised duri:-;g the 
comment period. the notice of significa::t 
char.ges to th~ response selection. and 
the opportunity to submit. and 
requirement tha! the lead agency 
consider. anr new signiE.cant 
informaticn that mav substantiallv 
support the need to ~ignificantly alter 
the response· selection even after the 
selection decision-is sufficient to 
satisfy due process. ~oreover. the­
opportunity provided for PR? and public 
involvement in response selection 
exceeds the minimum public 
participation requirements set forth by 
the statute- Placing a reasonable limit on 
the feng_th aftime m which comn1ents 
must be submitted. and providing for 
case-by-case acceptance of la~e 
comm~nts through§ 300'.82S{c). does not 
infringe upon procedural rights. of PRPs.. 

One commenter asked thai theo 
permissive· -may·· in ~ 300.825fa} be 
changed so there is no lead-agency 
discretion over whether ta add to the 
administrative record documents 
submitted afrer the remedv selection. 
and stated that addniona(public 
comment periods a~> outlined in 
§ 3Q0.8Z5{b) should not be only a! EPA'3 
option. A related comment stated that 
the multiple qualifiers in ~ 300.825(c). 
including the phrases "substantially 
support the need .. and -significantly 
alter the response action" (53 FR 51515). 
gra:1t EPA overly broad. discretionary 
powers over what documents may be 
added to. the record. The- commenter 
suggests deleting the word 
"substantially." as welt as stating that 
a !I comments.. even those disregarded by 
EPA. should be induded in the record 
for the purpose of judicial review. EPA 
disagrees that the word "may .. in either 
§ 300.825(a~ or§ 3G0.825(b) is too 
permissive_ Section 300.825\bl of the 
proposal was simply intended to. clarify 
the lead agency's. implicit author!ty to 
hold additional public comment periods. 
in addition ta those required under 
subpart E far ROD amendments... 
whenever the lead agenc.y-decides it 
would be appropriate.. Because these 
additional comment periods are nnt 
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:-eqtmeJ by statute or regulation. the 
··permissive". language simpiy reflects 
ti:.e !ead age!'.cy's discretion with respect 
ro these additional public involvement 
opportunities. Similarly. lead-agency 
discretion to add to the administrative 
re::ord documents submitted after a 
decision document has been signed 
provides the lead agency the option to 
60 beyond the minimum requirements 
for public participation outlined in the 
statute. In response to requests to dPlete 
the qualifiers in§ 300.825(c), this 
language is intentionally designed to 
define carefullv the circumstances in 
which EPA mu.st consider comments 
submitted after the response action has 
been selected. This standard recognizes 
CERCLA's mandate to proceed 
expeditiously to implement selected 
response actions. but also recognizes 
that there will be certain instances in 
which significant new information 
warrants reconsideration of the selected 
response action. Section 300.825(c) is 
intended to provide a reasonable limit 
on what comments EPA must review or 
consider after a decision has been made. 

Several commenters requested that 
PRPs not identified until after the close 
of the public comment period should be· 
allowed an opportunity to comment on 
the record within 60 days of EPA's 
notification of potential liability. EPA 
makes significant efforts to involve PRPs 
as early in the process as possible. 
When PRPs are identified late in the 
process. they may provide EPA with 
comments at that time. EPA will 
consider comments which are subm_itted 
after the decision document is signed-in 
accordance with the criteria of 

·§ 300.825(c). This is true no matter when 
the PRP is identified in the process. EPA 
believes that the current rule is 
sufficient for granting these late­
identified PRPs the opportunity for 
submitting late comments for the record. 

One commenter stated that new 
information that confirms or 
substantiates prior public comment 
should be made part of the record, even 
after a ROD is signed. EPA is not 
required by statute or regulation to 
consider these comments, although a 
lead agency may. and frequently does. 
consider post-ROD comments it 
considers to be significant-in which 
case both the comment and the lead 
agency's response are part of the record. 

Finally, EPA is making a minor change 
to § 300.825(b] on additional public 
comment periods to clarify that, in 
addition to comments and responses to 
comments, documents supporting the 
request for an additional comment 
period. and any decision documents 
would be placed in the administrative 

record file. Althc~~h this is what EPA 
intended in the proposal. a clarifica lion 
is necessarv to e:1sure consistencv. 

Final ruie: EPA is promulgating-
§ 300.825 as proposed except for an 
addition to the last sentence of section 
(b) as follows: "All additional comments 
submitted during such comment periods 
that are responsive to the request. and 
any response to these comments. along 
with documents supporting the request 
and any final decision with respect to 
the issue. shall be placed in the 
administrative record file." 

Subpart f-Use of Dispersants and 
Other Chemicals 

The following sections discuss 
comments received on subpart J and 
EPA's responses. 

Name: Sections 300.900-300.920. 
General. 

Existing rule: Section 300.81 described 
the purpose and applicability of existing 
subpart H (now subpart J), and § 300.82 
defines the key. terms used in the 
regulation. Section 300.83 provides that 
EPA shall maintain a schedule of 
dispersants and other chemical or _ 
biological products that may be 
authorized for use on oil discharges 
called the "NCP Product Schedule." 

Section 300.84 sets forth the 
procedures by which an OSC may 
authorize the use of products listed on 
the NCP Product Schedule. The section 
provides that an OSC. with concurrence 
of the EPA representative to the RRT 
and the concurrence of the state(s) with 
jurisdiction over the navigable waters 
(as defined by the CWA) polluted by the 
oil discharge. may authorize the use of 
dispersants, surface collecting agents, 
and biological additives listed on the 
NCP Product Schedule. 

This section also provides that if the 
OSC determines that the use of a 
dispersant, surface collectin-g agent, or 
biological additive is necessary to 
prevent or substantially reduce a hazard 
to human life. and there is insufficient 
time to obtain the needed concurrences, 
the OSC may uni!aterally authorize the 
use of any product, including a product 
not on the NCP Product Schedule. In 
such instances. the OSC must inform the 
EPA RRT representative and the 
affected states of the use of a product as 
soon as possible and must obtain their 
concurrence for the continued use of the · 
product once the threat to human life 
has subsided. This provision eliminates 
delays in potentially life-threatening 
situatio'ns, such as spills of highly 
flammable petrolelim products in 
harbors or near inhabited areas. 
Although they will not be listed on the 
Schedule, this section also provides for 

e.t.:thorization of the use of burning 
agents on a case-bv-case basis. The use 
of sinking agents i; prohibited. 

Section 300.84 explicitly encourages 
advance planning for the use of 
dispersants and other :hemicals. The 
OSC is authorized to a?rrove the use of 
dispersants and other chemicals without 
the concurrence of the EPA 
representative to the RRT and the 
affected states if these parties have 
previously approved a plan identifying 
the products that may be used and the 
particular circumstances under wr.ich 
their use is preauthorized. 

Section 300.85 details the data that 
must be submitted before a dispersant. 
surface collecting agent. or biological 
additive may be placed on the NCP 
Product Schedule. Section 300.86 
describes the procedures for placing a 
product on the Product Schedule and 
also sets forth requirements designed to 
avoid possible misrepresentation or 
misinterpretation of the meaning of the 
placement of a product on the Schedule, 
including the wording of a disclaimer to 
be used in product advertisements cr 
technical literature referring to 
placement on the Product Schedule. 

Appendix C details the methods and 
types of apparatus to be used in carrying 
out the revised standard dispersant 
effectiveness and aquatic toxicity tests. 
Appendix C also sets forth the format 
required for summary presentation of 
product test data. 

Proposed rule: Proposed subpart J is 
very similar to subpart Hand contains 
only minor revisions. Section numbers 
and references to other sections and 
subparts have been changed where 
appropriate. Technical changes and 
minor wording changes to improve 
clarity have also been made. 

Definitions formerly presented in 
subpart H have been moved to subpa~: 
A. and a new definition has been added 
for miscellaneous oil spill control 
agents. Accordingly, a list of data 
requirements for miscellaneous spill 
control agents is proposed to be added 
to § 300.915. The definition for navigable 
waters is as defined in 40 CFR 110.1. 

Section 300.910, which addressed 
"Authorization of use," was modified 
slightly in the proposed regulation to 
emphasize the importance of obtaining 
concurrence for the use of dispersants 
and other chemicals from the 
appropriate state representatives to the 
Regional Response Team (RRT) and the 
DOC/DOl natural resource trustees "as 
appropriate." 

Response to comments:-1. 
Involvement of DOC/DO/ trustees. 
Many commenters opposed the 
inclusion of the DOC/DOl trustees in 
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the au::'lori::aticn of u3e procecure. 
§ 3l/0.91G(a). Ncting that dis1=ersants 
r;:'.lst be used quickly to bc effecti•:e. 
c;;::1r.:enters asse:ted that the decisicn­
m~kir:g process for res~onding to a:1 oil 
s;;ill is already too tii7le-consuming and 
requires too many people to rr:a!~e a 
ti:ne!y decision. At most, se·;eral 
co:nmenters sug:;csted. the !JOC/001 
trustees should be consulted rather than 
I::n·ing a concur~ence. Other 
commenters recommended that the OSC 
b~ able to act unilaterally or be required 
to o"btain concurrences from only one 
other entity such as the affected state 
~RT representative or the National 
· )ceanic ar:d Atmospheric 
1\dministration (1'\0AA) Scientific 
S:JCJport Coordinator (SSC). 

in response, as discussed in the 
preamble to the proposal, the decision to 
use a chemical is highiy dependent upon 
specific circumstances, locations and 
co:1dilions which must be assessed by 
the OSC, and the EPA and the state RRT 
representative and DOC/DOl trustees 
are in a unique position to understand 
local conditions and to collect and 
coordinate quickly the necessary local 
information. Further, to facilitate a 
timely decision, the preamble urged 
early involvement of the EPA and state 
RRT representatives and DOC/DOl 
trustees, as appropriate. The intention of 
the addition of the DOC/DOl trustees 
was not to make the process more 
cumbersome, but to reflect the 
concurrence procedures that are already 
actually applied. However, EPA believes 
that the many comments concerning this 
issue have raised a significant 
distinction regarding concurrence during 
an emergency, which should be a 
streamlined procedure, and concurrence 
durinJ a planning procedure. The final 
rule will be revised, therefore. to 
recognize that distinction. It will return 
to the authorization language of the 
previous subpart H with the addition of 
the provision that DOC/DOl trustees be 
consulted, as appropriate. Language has 
been added to § 300.910(e), however, to 
require that the DOC/DOl tr'Jstees 
concur with advance authorizations of 
the use of dispersants, surface collecting 
agents, biological additives, or 
miscellaneous oil spill control agents 
and the use of burning agents. EPA 
believes that th.is change reflects the 
current concurrence process that is 
actually used in both preplanning and 
operational approval situations and 
retains for the OSC the obligation to 
seek the consultation, when practicable, 
of the natural resource trustees in an 
emergency situations. but retains the 
flexibility to authorize the use of 

c:~emi:::als in st:ch sit:.:ations bv a 
streamlined procedure when necessary. 

Scoe commenters supported tl:e 
extension of the concurrence authoritv 
g!"anted in § 300.910(a) to tl:e DOC/001 
trustee agencies to include pre-planning 
br the use of cherr:.ical and biological 
a~ents outlined in paragraph (e) of this 
section. Althot!gh the DOC/DOl 
conc:.~rre:1:::e requirement has been 
deleted fro:r1 par:::graph (a) Gf t!-:e 
i\:.:thorizatior: of use section. 
cor:cu~rence of the DOC/DOl tr:.:stae 
agencies will be required before a 
chemical or biological agent can be pre­
authorized. 

:!; Appro~m· and concurrence. Several 
commenters supported the concept of 
"'pre-approval" of dispersants suggesting 
that the EPA encourage advance 
planning. and several commenters 
implied that this provision had been 
reooved in proposed subpart J. EP.\ 
believes that § 300.910(e) continues to 
e:1dorse the concept that RRTs make 
rreauthorization determinations. This 
section is essentially unchanged from 
the previous subpart H. 

Some commenters suggested that the 
responder be able to unilaterally 
authorize the use of surface collecting 
agents or similar compounds which limit 
the spread of oil or can enhance its 
recoverability. EPA does not believe and 
has been provided with no substantial 
evidence to support a determination that 
there is any reason to exempt surface 
collecting agents or similar products 
from the general requirement for state 
and RRT concurrence. EPA intends that 
RRT advance planning under 
§ 300.910(e) be used to address where 
the use of such agents should be 
encouraged or restricted on a regional 
basis. 

3. Dispersants. Several commenters 
supported a requirement that 
dispersants be considered on an equal 
basis with other spill management tools 
or be considered as a first response 
option. Conversely, two commenters 
recommended that the NCP state a clear 
policy to the effect that dispersants are 
a less desirable choice and should be 
considered only when the threat to 
human life and property will not allow 
for containment and removal. EPA 
believes that the circumstances 
surrounding oil spills to navigable 
waters and the factors influencing the 
choice of a response method or methods 
are many and that the NCP should not 
indicate a preference for one cleanup 
method over another. Section 300.310(b) 
states that of the numerous chemical or 
physical methods that may be used to 
recover spilled oil or mitigate its effects. 
the chosen methods shall be the most 

co::siste:J.t with protecti:::; public f:e2:::-: 
c:::d welfare and the em·iron::-Jer:t. 

4. ;'1./CP Product Scheck·ic. 
Com:nenters S!!ggested th:lt the listi:-.~ of 
a product on the :\CP Prod!.:ct Sch::dc~~e 
sl:o:..!d constitute "pre-approq['" for ::,e 
:.:se of those products. su::ject to a sc:-i~s 
of we!!-def!ned g!!idelines such as ::-:ose 
developed by Am~rican Suciety cf 
T2stir:.g and ~!a~cria~s (AST~!) · 
Cor.1;-;;.ittee F-::0. As an alt~rna:i·;e, thev 
su3gested t:;at Subp3rt J should ir:.cluC:; 
ar: additionu.l section cont.1inlng tl:cse 
products t!-la t are "preapp~oved." 
Placement of a product on the l':CP 
Product Schedule c:.~rrently does not 
mean that EPA has confirraed the safe:v 
or effectiveness of the product or in ar:·:· 
w3y endorses the product. The pur;::cs~ 
of the standard:zed testing proccd'.lres 
set out in Appendix Cis to ensure t!:a t 
OSCs have comparable data regarc:n3 
the effectiveness and toxicitv of 
different products. The circu"instances 
under which dispersants and other 
chemicals may be used are manv. It is 
inappropriate, therefore, to establish 
generic criteria that could be used to 
determine whether a product is or is not 
appropriate for a particular use under ail 
circumstances. As discussed earlier. 
therefore. EPA believes that the RRTs 
deliberations provide the best forum to 
make determinations as to whether the 
use of a dispersant or other chemical 
should be approved for use in a 
particular situation under all the 
circumstances of the spill and its 
location. 

A commenter noted that California, as 
wei• as other states. has promulgated 
more restrictive lists of permitted oil 
spill cleanup agents and recommended 
that this fact should be noted in the 
:\CP. EPA believes that the RCP is the 
appropriate document to recognize these 
products. In situations that pose a threat 
to human life. this same commenter 
objected to the provision that permits 
the OSC to authorize products not listed 
on the NCP Product Schedule and 
products that have not passed state 
tests which evaluate performance and 
safety. The commenter also questioned 
the efficacy of stockpiling such products 
in sufficient volumes and close enough 
to potential spill locations to be of any 
use. EPA does not agree with this 
recommendation. A life-threatening oil 
discharge such as a spill of highly 
flammable petroleum products in 
harbors or near inhabited areas may 
occur at a location where chemical 
agents on the Schedule or state lists are 
not immediately available for a wide 
variety of reasons. In such a case. EPA 
believes that the OSC must have the 
discretion to use any products that, in 
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his professional judgement. would 
effectively and expeditiously mitigate 
the threat to human life. 

Another cor.unenter suggested U1at 
dispersant test applications be 
conducted on a spill concurrently with 
th deliberations of the RRT regarding 
the authorization of a dispersant in a 
specific situation. EPA believes that 
such a procedure could undermine the 
role of the RRT. Instead. EPA belleves 
that the most effective way to 
streamline the decision to use or not to 
use chemical countermeasures, is for the 
RRTs to continue moving forward with 
pre-authorization planning efforts. 

A commenter asserted that 
acceptance of a proposed oil spill 
control agent for inclusion in the NCP 
Product Schedule must be predicated on 
EPA's judgement that the agent meets 
some minimum criteria for the proposed 
use. Currently, the data reqUirements for 
placement of a product on the Schedule 
are designed to provide sufficient data 
for OSCs to judge whether and in what 
quantities a dispersant may safely be 
used to control a particular discharge. 
As noted earner, the standardized 
testing procedures in Appendix C are 
intended to ensure that OSCs have 
comparable data regarding 1ht! product's 
effectiveness, toxicity and other 
characteristics. EPA has historically 
recognized this situation by providing 
the type -of i::ase-specific approval that 
has been the NCP policy regarding the 
use of chemical countermeasures for a 
great many years. EPA. however, 
recognizes the value of establishing . 
minimum criteria that would Umit which 
such products could be considered ~ 
t!:e Responsihle Party and/ur the OSC · 
on s.pills into navigahle waters. 
Thereiore, EPA is in the process of 
examiD.ing the dispersant authorization 
policies of other countries. particnl arly 
\\ith regard to the application of 
minimum criteria or standards.. A study 
to re-ev:a:hmie the toxicity iest in light llf 
state-of-the-art deve:lopnrents is also 
underway. EPA beliEves that defioing 
minimum criteria shouid be x:omddered 
and imires recomm.endations from 
interested parties regarding threshnld 
criteria for effectiveness and toxicity of 
dispersants and other chemical ageD.1s. 

5. Otlzer cammen:ts.. Several 
commenters suggested that the NCP 
include .a reqttirement to use the EPA's 
Computerized Decision Tree {COT} for 
oil spill response. EPA recognizes that 
the CDT is a tool to assist in m11king 
dispersant llSe or non-use decisions hut 
EPA believes that mandating its use in 
all situations is inappropriate. 

Some co.mmenters suggested that all 
parties to a dispersant use decis&on be 
required to hav~ hands-on traimng in oil 

spill containment. recovery. cleanup. 
and dispersants and other chemical 
countermeasures from a recognized 
authority. While this appears to be a 
worthy goal, it would be c:fifficult to 
regulate on a national basis. both from 
the perspecti'l<e of certifying training 
programs and monitoring RRT members 
who have or have not received training. 
EPA believes that these types of training 
requirements are best addressed on a 
regional basis and not by regulation. 

A commenter suggested that there 
should be a rapid and si::nplified way to 
obtain local approval to carry out field 
exercises and tests on real oil with real 
dispersants in limited quantiiies. EPA 
believes that the NCP drJes not need to 
be amended to address this point and 
refers the commenter to 40 CFR 110.9. 
State RRT representatives can offer 
advice about compliance with their 
regulations <>n the authorization of 
intentional spil1s for research and 
demonstration purposes. 

One commenter recommended that 
the third sentence in § 300:91'0(e) should 
be changed to read: "If the RRT 
representative with jurisdiction over the 
waters of the area to which a RCP 
applies approves in advance the 11Se of 
products as described in the NCP 
Product Schedule, the OSC may 
authorize the nse -of the products 
without obtaining the specific 
concnrrent:es dt!scribed in paragraph {a] 
of this section." EPA disagrees with this 
recommendation. While the addition to 
the inclusion of the DOC/DOl trustee 
agencies in any pre-authorization 
decision has been .addressed earlier. 
EPA would like to -e.mphasize the 
importance of obtaining the concurrence 
of the affected .states in pre-planning 
agreements and believes that specific 
mention of the state role will accomplish 
this. 

Final rule: Proposed snbpart J has 
been revised as foiJows: 

1 ... Hazardous Substance Releases 
[Reservedf' has been added to 
§ 300.905[b) to clarify that§ 300..905(a) 
applies only to -oil discharges. 

2. Sections 300.910 {a), {b}. and (i::) 
have been revised to state that the OSC 
should consult with the DOC and DOl 
natural resource trustee • .rather than 
receive tlreir t:oncm~nce. on 1he nse oi 
dispersants. bul'Iling :ag\mts.. et1:.. 

3. Section~00.910(e) has been revised 
to add a reference tu the DOC and DO! 
natural resource trustees. 

4. The references to ASTM standards 
in ~ ~.915 have been revised. 

Appendix C to Part 300-Revised 
Standard Di...;persant Effectiver.ess and 
Toxicity Tests 

l'\o comments were received on the 
proposed revisions to Appendix C to 
part 300. The two proposed technical 
corrections have been made to 
Appendix C. First. in the calculations 
sections. 2.5 and Z-6. the formulas of 
equations (2), (3), and (5) for 
concentration of oil (C.so) in the sample. 
dispersant blank correction (D). and oil 
blank correction {OBC) have been 
corrected. Second, the units of viscosity 
(item 3, part IX in section4.0) have been 
changed from furol seconds to 
centistokes. Last, the new 1988 AST~t 
standards have been cited for reference 
to viscosity in ce!ltistokes. 

Appendix D to Part 300-Appropriate 
Actions and Methods of Remedying 
Releases 

No comments were received on the 
proposed Appendix D to part 300. EPA 
is promulgating Appendix D as 
proposed. Appendix D includes · 
rna terials from -existing § 300.68[il on 
appropriate actions at remedial sites 
and existing § 300..70 -on methods for 
remedying releases. The appendix 
describes general approaches and lists 
specific teclmiqnes but is not intended 
to be ind11sive of all possible methods of 
addressing releases. A lead agency may 
respond to types of releases and employ 
techniques -other than those that are 
Hsted. depending on the particular 
circumstances. EPA believes that the 
provisions in existing U 300.68(j) and 
300.70 are not appropriate frir incl.1L.<:inn 
in proposed subpart E. which has bec:J 
structured lo focus on the sequence of 
response procedures. Because the 
rna terials do not impose any 
requirements or restrictions, they are 
appropriate for an :appendix.. It is 
intenderl that parties conducting 
response acticms should consider the 
information provided in .'\ppendix D. 

III. Summary of Supporting Analrscs 

A. Regrrk:Itory Impact Anal)'Sis of 
Rerisiuns to CERCLA and the NCP 

There .are tw<> .economic .d.ocutne!\ts 
supporting today's f"wal eWe. The first 
(the September ll!88 RIA) was prepared 
ir: September 1988 and .supported the 
proposed rule {53 FR 51394). 82 EPA has 

.. Em.iroumentai.Prolec6Qn Age~~ gr. "Re~ulatory 
lmp&clAnalysi. inS11pport of d-ie Prop09f'd 
Revisions to Ute Nali£mal Oil.wl H.azanio,.s 
Substances Pollution Conllngency Plao." Office of 
Solid WHte 1md Emergency Response. SP.ptcmht!T 
1988. 
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~ince u::;dated several oi lhe k2y 
assumptions used in the Se?tember 1988 
economic ar.alysis and has pretJared a 
s:cond economic docui:lcnt entitled. 
"Regulatary Impact A:1alysis of 
Revisions to CERCL-\ and the National 
Cuntingency Plan·· (:-iovember 1989 
Rl1\). Both the September 1988 RIA and 
the November 1989 RIA are available in 
the Superfur.d Document Room of the 
U.S. Environmental Protection Agency. 
401 M Street. SW., Washington. DC. 
20460. 

Both RIAs estimate total and 
incremental costs to the Fund. states. 
feder:!l agencies. and responsibie parties 
of irr.plementing the remedial program 
during the period FY87 through FY91. 
the duration of reauthorization of the 
Superfund program. EPA has focused its 
analyses on four provisions with 
incremental costs and benefits 
attributable directly to the 1986 
CERCLA amendments: (1) Selection of 
remedy; (2] removals; (3] water 
restoration: and (4} publicly-operated 
sites. The impacts of these provisions 
are attributable directly to the 1986 
CERCLA arr.endments, rather than to 
th:! NCP revisions, becat:se in these 
areas EPA chose to retain the flexibility 
of the statutory language: the NCP 
essentially codifies the statutory 
requirements. The RIAs estimate the 
incremental costs of the provisions 
against a baseline defined by the 
requirements of CERCLA as specified in 
the 1985 NCP. The 1985 NCP is the 
proper baseline for the analysis of 
changes attributable to the statutory 
amendments because the 1985 NCP is 
the legal framework that defines 
response activities in the absence of the 
amendments to CERCL>\. 

The i':ovember 1989 RIA updates 
estimates for only the selection of 
remedy and water restoration provisions 
in today's f:nal regulation. The analyses 
of the other provisions have not been 
updated because they did not rely on 
quantitative analyses. and no new data 
have been developed that would allow a 
quantitative analrsis. In addition, the 
November 1989 RIA provides a new 
analysis of the costs of narrowing the 
range of risks to be considered in 
developing and selecting remedies. A 
brief sumrr.ary of the analyses presented 
in the November 1989 RIA is provided 
below. 

1. Selection of remedy. The new 
CERCLA preference for reducing 
mobility, toxicity. and volurr.e of 
contaminants at a site is assumed to be 
a preference for remedies that use 
treatment as a principal element. The 
analysis of the overall cost of the 

selection of remedy incorj)Crates se\ era! 
assumptions: 

• The estima!ed costs oi treatment 
and containment remedies have not 
been updated since the September 1938 
RIA. The estimates of selection of 
remedy costs were developed using cost 
data from 30 RODs. signed during the 
FYBZ to FY86 period. that contained 
information on capital and operation 
and maintenance (O&~t) costs for both 
treatment-based remedies and 
containment-based remedies at a site. 

• The percentage of remedial action 
(RA} starts in FY87 and FY88 selecting 
treatment over containment was 
assumed to be the same <JS the 
percentage of RODs si;sned that selected 
treatment alternatives in the same year. 
Because of the time lag between ROD 
signature and the actual RA start, this 
assumption leads to an overestimate of 
the cost over the period studied. but 
provides a more accurate estimate of the 
potential impacts beyond the 
reauthorization period of CERCLA. 

• The estimated number of RA starts 
in FY87 and FY88 was based on actual 
RA starts as reported in the CERCL-\ 
Information System (CERCUS}. 

• The nurr.ber of RA starts in FY89 
through FY91 were estimated based on 
the mandatory schedules in section 116 
of CERCLA for 175 RA starts by the end 
of FY89 and an additional 200 starts by 
FY91. 

• The fraction of RA starts in FY89 
through FY91 that would have treatment 
as the selected option was assumed to 
rise to 66 percent in FY89 and ao peu:en~ 
in FY90 and FY91 as a consequence of · ·, 
the select;un of remedy provisions in the 
1986 CERCLA amendments. 

EPA estimates that the total cost of 
the selection of remedy provisions in the 
1986 amendments to CERCLA. during 
the FY87 through FY91 period. is S8.7 
billion: $3.95 billion to the Fund; S0.58 
billion to states: 53.15 biilion to 
responsible parties: and $1.03 billion to 
federal agencies. The 5-year present 
value of the estimated incremental cost 
of the selection of remedy provisions 
over the costs imposed already by the 
19135 NCP is $2.9 billion: $1.32 billion to 
the Fund; $0.14 biUion to states; $1.05 
billion to responsible parties: ar.d $0.41 
billion to federal agencies. Changes in 
program administrative costs are not 
included in these estimates. 

A sensitivity analysis was included in 
the September 1988 RIA to determine 
how the cost estimates change if the 
most important assumptions used to 
derive the estimates are altered. In 
addition to varying the cost parameters 
used in the analysis, the frequency of 
use of treatment under the 1986 

CERCL\ amendments is varied betw~c:1 
50 perce:-:t of sites or ope:-able units 
using treatment to 100 percent using 
treatiT'.cnt for the period FY89 throu~;, 
FY91. In the November 1989 RIA. the 
anah·sis of the effects of the frecuenc·: 
of u;e of treatment has been upclated:­
the results of the sensitivity analysis 
estimates the total incrementa! costs of 
the selection of remedy provisions to be 
Letween S1.3 and ~.3 billion. with a 
best estimate of S2.9 billion. 

The 1986 amendments to CERCL.\ 
require RAs to comply with state 
applicable or relevant and appropriate 
requirements (ARARs} that are mor~ 
strin;::ent than federal ARARs. To the 
extent possible, therefore, cost esti:na ces 
used in the November 1989 RIA are for 
remedies expected to comply with 
federal ARARs and those state ARAR:; 
more stringent than the federal 
standards. The September 1988 RIA 
concluded that compliance with more 
stringent state ARARs may increase the 
costs of an RA by about $6.6 million. 
However. EPA does not believe that a:1 
additional $6.6 million will be incur:ed 
to meet state ARARs for every RA under 
CERCLA because many RODs signed 
prior to the 1986 CERCLA amendments 
already showed evidence of compiiance 
with state ARARs and many states co 
not have relevant standards more 
stringent than federal standards. 

2. tVater restoration provisions. 
Under the 1985 NCP. states held prima~y 
responsibility for financing O&M costs 
:l$~vc:ated with an RA at a Fund-lead 
~Hi During the first fiscal year after 
c~--p~etion of the capital expenditure at 
a site, the Fund financed a maximum of 
90 percent of the operational costs un::l 
EPA was assured that the remedv was 
operational and functional. In e;:J~h 
subsequent year, the state financed 1GO 
percent of O&M costs. The 1986 
amendrr.ents to CERCLA change lr.is 
funding relationship for RAs involving 
treatment to restore ground water c:­
surface water. Long-term costs of 
treatment of contaminated ground water 
or surface water now are defined to be a 
component of the RA when treatment is 
being used to restore an aquifer or 
surface-water body. Hence, this 
provision transfers financing 
responsibilities at Fund-lead sites using 
water restoration as part of the selected 
remedy from the states to the Fund. 
Under the_ new provision, the Fund 
finances 90 percent of the costs of water 
restoration for up to 10 years; states 
finance the remaining 10 percent of 
costs during these years. As discussed 
in the November 1989 RIA, EPA 
estimates that approximately $50.5 
million in obligations to pay for water 
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iestcr3!io:1 \Vill be trar:s{erred !"rotn 
states to the Fund over the FY87-91 
perirJd a~ a resdt of the ;mn·isions on 
gro~.:nd-v.·ater and st:r~ace-•\·cte:­
restoration in the 1986 amendments to 
CERCLA.l3ecause the prodsion results 
only in transfers of obligations to pay 
from states to the Fund. it does not give 
rise to real economic costs or real 
economic benefits. 

3. Use of risk range. As part of its 
continuing analysis. EPA has evaluated 
the incremental costs between remedies 
selected at the 10- 6 and the 10- 7 risk 
levels. EPA identified two potential 
activities that would lLI(elv be affected: 
(1j Evaluation of remedies capable of 
achieving a 10- 7 risk level: and (2) 
selection of such a remedv. 

Most feasibility studies.(FSs) and 
Records ofDecision (RODs) completed 
to date include estimates {)f costs of 
achieving some stated threshold goal 
(e.g .. MCLs. ARARs); other FSs and 
RODs arc mare detailed and estimate 
the effectiveness of various remedial 
alternatives in achieving specific risk 
target levels (e.g., 1.0-6 xisk. Mhigh.­
"medium.- or "low" risk). Only a few 
FSs or RODs completed to date. 
however. actually coDlain cost estimates 
assoctated with achieving different risk 
levels or with achieving -a risk le,·el as 
low as 10- 7• 

Because of the 1lparsity of data. EPA 
could not perform a detailed analysfs of 
the incremental·cost or -cost sa'llings 
attributable to diff-eTent acceptabl-e 
cleanup levels and. in particular, to 
establishing a broader or naJTOwer 
acceptable risk level. In cmalyz:ing:~_, · 
costs incUITed ·to date in develop}ng 
different FSs, however, it became dear 
that generatly the incremental ·cost <>f 
conducting a detailed -evaluaticm of an 
alternative at one risk level versus Mn" 
risk lev:els is minor rel<~tive to the cost of 
the FS. Essentially, the risk .assessment 
and costing exercise relies on some sunk 
(i.e~ fixed) .costs assoc:ia.t.ed with 
developiiJg relationships (e.g •• curv~s) 
that relate theamountcl'material to be 
treated to the risk levels that c:an be 
achieved. Once the :relationship js 

developed. it js .a relatively simple 
matter tn generate :estima.tes for one m 
any number of risk levehL EPA 
acknowledges. howe-rer. that the 
broader risk range may~ m t:ertain 
instances, result in an ir.c:reased level of 
effort expended to e:t.'ab.Iaie additional 
altern a lives or to rlo a mme detailed 
analysis of existing altema:tives. 

EPA believes thegreat.est-cost 
attributable .to a htroader risk 'l'aoge i:s 
associated ·with the implementation of a 
remedy thcrt an a~ 11 10- 7 risk 
level. Based on da-ta from the few sHes 
that -evaluated different .al.tema ti ves .a.t .a 

n;~ge of-;-isk !e·:els. EP . .1. estimates :hat 
the incrementiil cost of dearing up tu a 
w-' \'ersus a w- 6 risk !e;·el ranges fro~il 
approximately 5700.000 to S-:.0.4 million 
per site. These incremental costs 
represent a percentage cost increc;,se 
from 13 to 5u percent. Because the 
sur\·ey was limited. there may be other 
sites where the percentage cost increase 
associated with cleanup to 10- 7 rather 
than 10- 6 may be lower or higher than 13 
to 50 percent 

B. Executi~·e Order So. 17.!91 

Regulations must be classified as 
major or nonmajor to satisfy the 
rulemakin;; protocol established by 
Executive Order (E.O.) No. 1Z2!Jl. This 
Executive Order establishes the 
following criteria for a regulation to 
qualify as a major rule. 

1. Art annual effect on the economy of 
$100 million or more; 

2. A major increase in costs or prices 
for consumers, individual industries. 
federal. state, or local government 
agencies or geographic regions; or 

3. Significant adverse effects on 
competition. employment, investment. 
productivity, innovation, or on the 
ability of United States-based 
enterprises 1o compete with foreign­
based enterprises in nomestic or -export 
markets. 

Based on the economic anal~es 
summarized above, the revised NCP is a 
major rule because it will have an 
annual-effect on the-economy of$100 
mn.fion m more. Thi5 regulation has 
been submitted to the Office of 
MaMgement .and Budget fer review 
unde-r Executive Order Nos. 12291 and 
12580. 

C. Regulatory Flexihil.iiy Act 

In accordance with the Regul.:a.tory 
Flexib:ility Act of 1980. agencies nmst 
evaluate the effects of a regulation on 
small entities. If the rnle is likely to ha'\·e 
a "significant impact on a .substantial 
number ·of small t!ntities," then a · 
Regulatory HexibiiLty Analysis must be 
perfmmed..EPA t:ertifies that t:Dday's 
rule w±H not :tun-e a .significant impact 
on a Sllbstantial IIWitber of small 
entities. 

Small businesses geserally will be 
affected tmly by the changes that 
address .se!ecfian >I!Jf .remedy. The cast oi 
a Superfund cleanup, whether using 
containment-based remedies or 
treatment-based remedies, em be quite 
large aad.. in -some t:aiie5, may be 

·beyond the :fimmc:ia:l.rescmrces of a 
responsible party !RP}. Bec:a:use RPs can 
be in di.£f.erent :indnsl:rysectors .and face 
diffe~nt ma-nke.t .$Uuc:tare& each RP's 
ability to .finance Superfund response 
actions could be :very different. The 

JnaiyticaJ f:a:nework used !n C~c~ctc:c K 
cf tl:e September 1983 RfA to :s~;..ate 
the economic effects of the CERCL\ 
previsions on t}}Ji:::al RPs reli2s hea~·il·: 
on publicly-available fir.anciol · 
information and makes the consen·a:i\·e 
assumption that each RP would be 
sclely responsible for the e:-~tire· RA cost. 
T:Ze analysis bc!udes two financial tests 
performed on a sam pie of 15 firms 
selected randomly and varying in size. 
One test (the net income test) comp:>.res 
average response costs to the sample 
firm's net income or cash flow. The 
second lest (a modiflerl Bea\·er r~tio) 
compares the sample fir:n's cash f!ow to 
its total liabilities. .ir..c1ud1.cg rcspo::se 
costs. On the basis {)f this analv~is. EPA 
has determined that the revisic·n~ !o the 
NCP will not result in a significant 
additional impact on a s4bstantiJ! 
number of small businesses. Thatls.. to 
the extent thai small businesses .are 
significantly impacted under the 
revisions to the NCP. they were already 
significantly impacted under the 1985 
NCP. 

Munici,tlalities also could be affe!:ted 
by the revisions to the selection of 
remedy provisions 'in the NCP because 
municipalities can be RPs. NFL sites 
owned by municipalities tend to be 
municipal welliields and landfills. The 
cleanup of wel1fie1ds ii undertaken to 
restore drinking water to a community 
either by j}Umping and treating a 
contaminant plul'lle .or building an 
alternative water distr.ibution .system. 
The contaminant plume usually has not 
been created by municipality actions: 
instead. the plume may have migrated 
from a nearby industrial waste site. As a 
result. the municipality is not likely to 
be liable for the costs oi response 
actions. At municipal landfill sites. or 
other landfill sites that have accepted 
municipal wastes. the municipality also 
is not likely to be liable for TOO percent 
of response costs. becaose other ·entities 
typically have 'Contributed to the site 
problem. The range of capital costs of 
cleanups at municipaTiy-0\'\'lled sites 
with RODs signed over the FYaz to FYB6 
period is from $304;000 for construction 
of an alternative water -supply system to 
$23.2 million to ~ap a 90 acre landfill 
site. 

The level-of involvement uf 'Small 
~unicipalities h1 the Superland program 
1s not i!Xpected to dtange mtder the 1986 
CERCLA amendments. The sites at 
which municipalities are most Hkely to 
be involved are nut expected to be 
affected greatly by the new CERCLA 
selection -of remedy pr.oviSions. The 
costs of cll!allil:rg up manicipallandf.ills 
in particular are not .expecterl to 
increase substantially as • result af the 



Federal Register I Vol. 55. No. -!6 I Thursday. March a. 1980 I Rules and Regula~ions 8813 

CERCLA amendments because the 
ty;Jical size of such sit2s limits the 
feasibility of implementing treatment­
based remedies. 

D. Paperwork Reduction Act 

The infom:ation collection 
requirements contained in today's rule 
have been approved by the Office of 
~fanagement and Budg2t (O~.fB) under 
the provisions of the Paperwork 
R<!duction Act, 44 U.S.C. 3501 et seq. and 
have been assigned 0\-fB cor.trol 
number 2050-0096. 

Public reporting burden for this 
collection of information is estimated to 
be a weighted average of 2,6:!0 hours per 
respunde!tt, including time for reviewing 
instructions. searching existinc; data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Respondent means states and other 
entities (excluding the federal 
government) conducting required 
activities associated with remedial 
actions. 

Send comments regarding the burden 
estimate or any oLl.er aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, Pr--t­
Z23, U.S. Envirorunental Protection 
Agency, 401 M Street SW., Washington. 
DC, :!0460; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington. DC, 20503. marked 
"Attention: Desk Officer for EPA." 

List of Subjects in 40 CFR Part 300 

Air pollution control, Chemicals. 
Hazardous materials, Hazardous 
substances. Incorporation by reference, 
Intergovernmental relations, Natural 
resources, Occupational safety and 
health, Oil pollution, Reporting and 
recordkeeping requirements. Superfund, 
Waste treatment and disposal. Water 
polh.:ticn control, Water supply. 

Dated: Febmary .:!. 1990. 
',\'illiam K. Reilly, 

.-!dminist;ator. 

Therefore, 40 CrR part 3CO is amended 
dS follows: 

PART 30Q-[AMENCED] 

1. The aut..~ority citation for part 300 is 
r~vised to read as follows: · 

Authority: 42 U.S.C. 9601'-9657; 33 U.S.C. 
1321(c)(2); E.O. 11735. 38 FR 21243; E.O. 12560. 
52 FR 2923. 

2. Subparts A through H of part 300 
are revised, subparts 1 and J are added, 
and subpart K is added and reserved to 
read as follows: 

PART 30G-NATICNAL OIL AND 
HAZARDOUSSUCSTANCES 
POLLUTlOI"! CONTlNGENCY PL.6.N 

Subpart A-Introduction 

Sec. 
300.1 Purpose and objec!i·.-es. 
300.2 Authority and app\icabili~y. 
300.3 Scooe. 
300.4 Abbreviations. 
300.5 Definitions. 
300.6 Use of r.umber aP..d 3end~r. 
:;oo.7 Computation of time. 

Subpart B-Responsibility and Organization 
for Response 

300.100 Dut:es of P:-csidcnt delegated to 
federal agencies. 

300.105 General orgarJza!ion cor.::cpt>. 
300.110 Nationai Response Teum. 
300.115 Regional Response Teams. 
300.120 On-scene coordinators and remedial 

project managers: general 
responsibilities. 

300.125 Notification and communications. 
300.130 Detenninations to initiate response 

and special conditicns. 
30C.135 Response operations. 
300.140 Multi-regional responses. 
::!00.145 Special teams and other assistance 

available to OSCs/RPMs. 
300.150 Worker health an:i safety. 
300.155 Public information and community 

relations. 
300.160 Documentation and cost recove!"y. 
300.165 OSC reports. 
300.170 Federal agency participation. 
300.175 Federal agencies: additional 

responsibilities and assistance. 
300.180 State and local participation in 

response. 
300.185 Nongovernmental participation. 

Subpart C-Pianning and Preparedness 

300.200 General. 
300.205 P:anning and coordination structure. 
3C0.210 Federal contingency plans. 
300.2!5 Tit:e Ill local eme~ency response 

p!ar:s. 
3:J0.22Q F.;.!lateJ Title lil issues. 

Subpart 0-Qper:~tional Response Phas~s 
for Oil Removal 

301J.300 F~ase !-Discovery or r.otif:c:Jtion. 
300.305 Phase 11-Preliminary assessment 

and initiation of action. 
300.3!0 Phase III-Conta:nment. 

countermeasures. cleanup. and disposal. 
300.:;15 FhJse IV-Documentation and cost 

recovery. 
300.320 General patter:~ of response. 
300.33:J Wildlife conservation. 
300.335 Funding. 

Subpart E-Hazardous Substance 
Response 

300.400 General. 
300.405 Discovery or notification. 
300.410 Removal site evaluation. 
300.415 Removal action. 
300.420 Remedial site evaluation. 
300.425 E3tablishing re:nedial priorities. 
300.43iJ Remedial investigation/feasibility 

study and selection of remedy. 
300.435 Remedial design/remedial action. 

operation and maintenance. 

300.4l0 r:'l~edures fc: pl~r:r.!ng a:1d 
implPment!r:g off-sit~ =-~.;~or:se ac:ic;--.s. 
[Res~rvec.!] 

Subpart F-Stats lnvolver.;ant in Hao::~rdous 
Subsbnce Res;:onse 

300.500 General. 
300.505 EP.~./State Superfur:d ~lemoranc~':l 

oi Agreement (SMOA). 
300.510 State assurances. 
300.513 Requiremer.ts for st;:ttc i:!\·c:..-eme::~ 

in remedial and enforcement response. 
300.520 State involvenent in EPA-lead 

enfo~cement ne~ctiations. 
300.525 State im·ol~·em<mt in remc·.-;:1! 

actions. 

Subpc:rt G-Trustees for Natural Rescurce.s 

300.600 Desigr:ation of federal L"llst~es. 
300.605 State trustees. 
300.610 bdian tribes. 
300.615 Responsibilities of tn.:stees. 

Subpart H-Partlcipation by Other Persor.s 

300.700 Activities by other persons. 

Subpart !-Administrative Record for 
Selection of P.esponse Ac:ion 

300.800 Establishment of an ad:ninistrati,·e 
record. 

300.805 Location of Lhe administrati\·e 
reccrd file. 

300.810 Col!tents of t.IJe admidstrati\'e 
rcco~d me. 

300.815 Administrative record file for a 
remedial action. 

300.8:!0 Administrative record file for a 
re;no~·al action. 

300.825 Record requirements afte; the 
decision document is sigrted. 

Subpart J-Use of Dispersants and Other 
Chem!cals 

300.900 General. 
300.~5 NCP Product Schedule. 
300.910 Authorization of use. 
300.913 Data requirements. 
300.920 Addition of products to schedule. 

Subpart K-Fe~eral Facilities [Reserved 1 

Subpart A-Introduction 

§ 3CO. 1 Purpose and objectives. 

The purpose of the !.'\ational Oil ad 
Hazardous Substances Pollution 
Contingency Plan (~CP) is to pro\·:::e 
the organizational structure and 
procedures for preparing for and 
responding ta discharges of oil and 
reieases of hazardous substances. 
pollutants. and contaminants. 

§ 300.2 Author:t>J and applica!lility. 

The NCP is required by section 105 of 
the Comprehensive Envi:onmental 
Response. Compensation, and Liability 
Act of 1980, 42 U.S.C. 9605, as amended 
by the Superfund Amendments and 
Reauthorization Act of 1986 (SARA). 
Pub.L 99-499, (hereinafter CERCLA). 
and by section 311(c)(2) of the Clean 
Water Act (CWA), as amended. 33 
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L:.S.C. 1321(c)(Z). In Executive Order 
(E.O.) 12580 (52 fR 2923. January _29. 
1987). the President delegated to the 
E.!wiron:nental Protection Agency (EPA) 
t';,e responsibility for the a:.'.enC.ment of 
t::e :'~CP. r~T.endrr.ents to th<! NCP are 
coordinated with members of the 
1\'ational Respor.se Team (NRT) prior to 
publication for notice and comment. 
This includes coordination with the 
Federal Emerge::cy Management 
Age:1cy and the Nuclear Regulatory 
Commission in order to avoid 
inconsistent or duplicative requirements 
in the emergency planning 
responsibilities of those agencies. The 
:\CP is applicable to response actions 
taken pursuant to the authorities under 
CERCLA and section 311 of the CWA. 

§ 300.3 Scope. 

(a) The NCP applies to and is in effect 
for: 

(1) Discharges of oil into or upon the 
navigable waters of the United States 
and adjoining shorelines, the waters of 
the contiguous zone, and the high seas 
beyond the contiguous zone in 
connection with activities under the 
Outer Continental Shelf Lands Act or 
the Deepwater Port Act of 1974, or 
which may affect natural resources 
belonging to, appertaining to, or under 
the exclusive management authority of 
the United States (including resources 
under the Magnuson Fishery 
Conservation and Management Act). 
(See sections 311(b)(1) and 502(7) of the 
CWA.) 

(2) Releases into the environment of 
hazardous substances. and pollutants oF 
contaminants which may present an 
imminent and substantial danger to 
public health or welfare. 

(b) The NCP provides for efficient, 
coordinated. and effective response to 
discharges of oil and releases of 
hazardous substances. pollutants. and 
contaminants in accordance with the 
authorities of CERCLA and the CWA. It 
provides for: 

(1) The national response organizati~n 
that may be activated in response 
actions . .It specifies responsibilities 
among the federal. state, and local 
governments and describes resources 
that are available for response. 

(2] The establishment ~f requirements 
for federal regional and on-scene 
coordinator (OSC) contingency plans. It 
also summarizes state and local 
emergency planning requirements under 
SARA Title III. 

(3) Procedures for undertaking 
removal actions pursuant to section 311 
of the CWA. 

(4) Procedures for undertaking 
response actions pursuant to CERCLA. 

(5] Procedures for involving state 
gcvernme::ts in the ini~iation. 
c!e\·elopmer:t, selection, and 
implemen~ation of response actions. 

(n) Designation of federal trustees for 
natural resources for purposes of 
CERCLA and the CWA. 

(7) Procedures for the participation of 
other persons in response actions. 

(8) Procedu~e:; fer compiiing and 
makin;z available an administrative 
record-for response actions. 

(9) Natior..o:l p~ocedures for the use of 
dispersants and other chemicals in 
removals under the CWA and response 
actions under CERCLA,. 

(c) In ir:1p!eme:1ting the NCP, 
considera:inn shall be given to 
international assistance plans and 
agreements, security regulations and 
responsibilities based on international 
agreements, federal statutes, and 
executive orders. Actions taken 
pursuant to the NCP shall conform to the 
provisions of international joint 
contingency plans. where they are 
applicable. The Department of State 
shall be consulted. as appropriate, prior 
to taking any action which may affect its 
activities. 

§ 300.4 Abbreviations. 
(a) Department and Agency Title 

Abbren'ations: 
ATSDR-Agency for Toxic Substances 

and Disease Registry 
DOC-Department of Commerce 
DOD-Department of Defense 
DOE-Department of Energy 
DOl-Department of the Interior 
DOJ-Department of Justice 
DOL-Department of Labor 
DOS-Department of State 
DOT -Department of Transportation 
EPA-Environmental Protection Agency 
FE:\L-\-Federal Emergency · 

Management Agency 
HHS-Department of Health and 

Human Services 
r-;IQSH-National Institute for 

Occupational Safety and Health 
NOAA-Z'\ational Oceanic and 

Atmospheric Administration 
RSPA-Research and Special Programs 

Administration 
USCG-United States Coast Guard 
USDA-United States Department of 

Agriculture 
Note: Reference is made in the NCP to both 

the Nuclear Regulatory Commission and the 
National Response Center. In order to avoid 
confusion. the NCP will spell out Nuclear 
Regulatory Commission and use the 
abbreviation "NRC" only with respect to the 
National Response Center. 

(b) Operational Abbreviations: 
ARARs-Applicable or Relevant and 

Appropriate Requirements 
CERCUS-CERCLA Information System 

CRC-Con;m'-lnitv Re!ations 
Coordinator-

CRP-Community Relations Plan 
ERT -Environmental Response Team 
FCO-Federal Coordinatin~ Offic;;r 
FS-Feasibility Study 
HP.S-Huzard Ranking System 
LEPC-Local Emergency Planni::g 

Co::nmittee 
i\CP-Nationnl Contingency Plan 
t-:PL-i\ational Priorities List 
NRC-Nat:onal Response Center 
NRT-National Resoonse Team 
NSF-National Strike Force 
O&M-Operation and Maintenance 
OSC-On-Scene Coordinator 
PA-Preliminary Assessment 
PIAT-Public Information Assist Tean 
RA-Remedial Action 
RAT-Radiological Assistance Team 
RCP-Regional Contingency Plan 
RD-Remedial Design 
RI-Remediallnvestigation 
ROD-Record of Decision 
RPM-Remedial Project Manager 
RRC-Regional Response Center 
RRT -Regional Response Team 
SAG-Support Agency Coordinator 
SERC-State Emergency Response 

Commission 
51-Site Inspection 
S:\10A-Superfund Memotandur:1 of 

Agreement 
SSC-Scientific Support Coordinator 

§ 300.5 Definitions. 

Terms not defined in this section have 
the meaning given by CERCLA or the 
CWA. 

Activation means notification bv 
telephone or other expeditious ma-n:1er 
or. when required, the assembly of some 
or all appropriate members of tJ-..e RRT 
or :'\RT. 

Altematille water supplies as def:nell 
by section 101(34) of CERCL\, i:1cl:..:des. 
but is not limited to, drinking WGter and 
household water supplies. 

Applicable requirements means those 
cleanup standards, standz.rds of control. 
and other substantive requirements, 
criteria, or limitations promulgated 
under federal environme!'ltal or state 
environmental or facility siting laws tbt 
specifically address a hazardous 
substance. pollutant. contaminant, 
remedial action, location, or other 
circumstance found at a CERCLA site. 
Only those state standards that are 
identified by a state in a timely manner 
and that are more stringent than federal 
requirements may be applicable. 

Biological additives means 
microbiological cultures. enzymes, or 
nutrient additives that are deliberately 
introduced into an oil discharge for the 
specific purpose of encouraging 
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biodegradat:on to :nitig;,;te the effects of 
t!1e discnarg~. 

!J: ... ;n:in-; u::;-=::ts :ne:·Hi3 those ddditivc.:; 
that. through physicai or che:nic.:;l 
rrH~<ms. imp:ove the combustibiiity of :he 
mat•!rials to whic:h they a;e applied. 

CERCLA is the Comprehens;ve 
Environr..ent~.il Response, 
Compensat:on. and Liability Act of 1980, 
as ;.;mended by the Superfund 
Amer.:iments and Reauthorization Act 
oi 1::1~6. 

CERCUS is th:: abbr:!viation of the 
CERCLA Information Syst~r:1. EPA's 
c:ompreher::sive data bas~ :md 
nnnqement system that inventories 
<!nd tracks releases addressed or 
neec:!ing to be addressed by the 
Su~erfund program. CERCUS contains 
the official inventO!J' of CERCLA sites 
and supports EPA's site plannii!g and 
tracking functions. Sites that EPA 
decides do not war:-ant moving fur-.'ler 
in the site evaluation process are given a 
"No Further Response Action Planned" 
(NFRAP) designation in CERCUS. This 
means that no additional federal steps 
under CERCL~ will be taken at the site 
unless future information so warrants. 
Sites are not removed from the data 
base after completion of evaluations in 
order to document that these 
evaluations took place and to preclude 
the possibility that they be needlessly 
repeated. Inclusion of a specific site or 
area in the CERCUS data base does not 
represent a determination of any party's 
liability, nor does it represent a finding 
that any response action is necessary. 
Sites that are deleted from the NPL are 
not designated NFRAP sites. Deleted 
sites are listed in a separate category in 
the CERCUS data base. 

Chemical agents means those 
elements. compounds. or mixtures that 
coagulate, disperse. dissolve. emulsify. 
foam. neutralize. precipitate, reduce. 
soiubilize. oxidize. concentrate. congeal. 
entrap. fix, make the pollutant mass 
more rigid or viscous, or otherwise 
fn.cilitate the mitigation of deleterious 
effects or the removal of the pollutant 
fiDm the water. 

Claim as defined by section 101(4) of 
CERCLA. means a demand in writing for 
a sum certain. 

Coastal waters for the purposes of 
classifying the size of discharges. means 
the waters of the coastal zone except for 
the Great 'Lakes and specified ports and 
harbors on inland rivers. 

Coastal zone as defined for the 
purpose of the NCP. means all United 
States waters subject to the tide. United 
States waters of the Great Lakes. 
specified ports and harbors on inland 
rivers. waters of the contiguous zone, 
other waters of the high seas subject to 
the NCP. and the land surface or land 

~ubstrat:J. :.;:-o:.1nd \vuters. t.1nJ amb!2::t 
ai~ proxir:.ai t:J these waters. The tc~:n 
coastal zone delineules e~n area of 
feller<.~! responsibility for response 
<!cticn. Precise bo;,tndaries are 
uetermined by EPA/USCG <H;reer.:ents 
and identified in fe<leral regi~nal 
coniingency plans. 

Community relations me:1ns EP.'\'s 
progru.m to inform and encourage public 
participation in the Superfund process 
and to respond to community concerns. 
The term "public" includes citizens 
directly affected by the site. other 
interr:-sted citizens or parties. organized 
8roups, elected officials. and potentially 
responsible parties. 

Communitv relations coordinator 
mP.ans lead ~gency staff who work with 
the OSC/RP:O.I to ir.volve and inform th~ 
public about the Superfund process and 
resoonse actions in accordance with the 
interactive community relations 
req:.tirements st:t forth in L~e :'<CP. 

Contiguous zone means the zone of 
the high seas. established by the United 
States under Article 24 of the 
Convention on the Territorial Sea and 
Contiguous Zone, which is contiguous to 
the territorial sea and which extends 
nine miles seaward from the outer limit 
of the territorial sea. 

Cooperative agreement is a legal 
instrument EPA uses to transfer money, 
property, services, or anything of value 
to a recipient to accomplish a public . 
purpose in which substantial EPA 
involvement is anticipated during the 
performance of the project. 

Discharge as defined by section 
311(a)(Z) of the CWA. includes. but is 
not limited to, any spilling. leaking, 
pumping. pouring. emitting, emptying. or 
dumping of oil, but excludes discharges 
in compliance with a permit under 
section 402 of the CW A. discharges 
resulting from circu1nstances identified 
and reviewed and made a part of the 
public record with respect to a permit 
issued or modified under section 402 of 
the CWA. and subject to a condition in 
such permit, or continuous or 
anticipated intermittent discharges from 
a point source, idenHfied in a permit or 
permit application under section 402 of 
the CWA. that are caused by events 
occurring within the scope of relevant 
operating or treatment systems. For 
purposes of the NCP, discharge also 
means threat of discharge. 

Dispersants means those chemical 
ag~nts that emulsify, disperse, or 
solubilize oil into the water column or 
promote the surface spreading of oil 
slicks to facilitate dispersal of the oil 
into the water column. 

Drinking water supply as defined by 
section 101(7) of CERCLA, means any 
raw or finished water source that is or 

rnay be IJSP.d by a pub;i,: ·.vatc!' s~:s·..:r:1 
(a:} Uefi~~~d i~ the So.f·~ Di.<:i~ir;.~ \\'dter 
Act) o; as d~inking \vater by one. r1r rr;o~e 
indi·.-itiuais. 

Environment as defined bv sec~i'Jn 
101(8) of CERCLA. me:;r:s th.e r,avi~able 
waters. the w::Jters of the cor.ti2uo~s 
zune. ;;r;d the ocean waters rJf ~;hid: the 
r.at"Jral resources are under the 
exclusive management authority of the 
L'ni~ed States under the :V1a;;nuson 
fishery Conservation and }.lanJ;;ement 
Act; and any other surface water. 
?round -.,.;ater. drinking water supply. 
1and surface or subsurface strata. cr 
ambient air within the Uni~ed States or 
under the jurisdiction of the United 
States. 

Facility as defined by section 101(9) of 
CERCL-\. means any building. structure. 
installation, equipment. pipe or pipeline 
(including any pipe into a sewer or 
publicly owned treatment works). well. 
pit. pond, lagoon. impoundment, cl~ch. 
landfill. storage container. motor 
vehicle, rolling stock, or aircraft. or any 
site or area, where a hazardous 
substance has been deposited. stored. 
disposed of. or placed. or otherwise 
come to be located; but does not include 
any consumer product in consumer use 
or any vesseL 

Feasibility study (FS) means a study 
undertaken by the lead agency to . 
develop and evaluate options for 
remedial action. The FS emphasizes 
data analysis and is generally performed 
concurrently and in an interactive 
fashion with the remedial investigation 
(RI), using data gathered during the Rl. 
The RI data are used to define the 
objectives of the response action, to 
develop remedial action alternatives, 
and to und~rtake an initial screening 
and detailed analysis of the alternatives. 
The term also refers to a report that 
describes the results of the studv. 

First federal official means th.e first 
federal representative of a participating 
agency of the National Response Team 
to arrive at the scene of a discharge or a 
release. This official coordinates 
activities under the NCP and mav 
initiate, in consultation with the OSC, 
any necessary actions until the arrival 
of the predesignated OSC. A state with 
primary jurisdiction over a site covered 
by a cooperative agreement will act in 
the stead of the first federal official for 
any incident at the site. 

Fund or Trust Fund means the 
Hazardous Substance Superfund 
established by section 9507 of the 
Internal Revenue Code of 1986. 

Ground water as defined by section 
101(12} of CERCLA. means water in a 
saturated zone or stratum beneath the 
surface of land or water. 

l 

1
:! 
·[ 
1

.:,. 

,, 

':. 
i: 

,_ 

t 
, .. 

' . 

·! 



--

---

3816 Federal Re~ister I Vol. 55. ~o. 46 I Thursday. ~tarch 8. 1990 / Rules anJ Regulations 

H,:z.--:rd Rcdi::c;. S:·s!e.r:? fHRSl means 
the methoci u~eG. bv EPA to evalu:.~te the 
rei a tive potential ;f h<.~zardous 
subst.1nce releases to cause health or 
s<1fety p:oblems. or ecological or 
c;-;\·iror.mental damage. 

Hczc.-dvus substance as defined b\' 
section 101{H) of CERCLA. means: . .\ny 
st:bstance designated pursuant to 
sec:icn 311(b)[2J(A) of the C\\'A: any 
elcrr.e:1t. comoound. mixture. solution. or 
substance designated pursuant to 
section 102 cf CERCLA: any hazardous 
waste havi::g the characteristics 
ic!emified under or listed pursuant to 
section 3001 of the Solid Waste Disposal 
Act (but not including any waste the 
regulation of which under the Solid 
Waste Disposal Act has been suspended 
by Act of Congress); any toxic pollutant 
listedunder section 307(a) of the CWA; 

·any hazardous air pollutant listed under 
section 112 of the Clean Air Act: and 
any imminently hazardous chemical 
substance or mixture with respect to 
which the EPA Administrator has taken 
action pursuant to section 7 9f the Toxic 
Substances Control Act. The term does 
not include petroleum. including crude 
oil or any fraction thereof which is not 
otherwise specifically listed or 

. designated as a hazardous substance in 
the first sentence of this paragraph, and 
the term does not include natural gas. 
natural gas liquids, liquefied natural gas, 
or synthetic gas usable for fuel (or 
mixtures of natural gas and such 
synthetic gas]. 

Indian tribe as defined by section 
101(36) of CERCLA. means any Indian 
tribe. band. nation, or other organized 
group or community, including any 
Alaska Native village but not including 
any Alaska Native regional or village 
corporation. which is recognized as 
eEgible for the special programs and 
services provided by the United States 
to Indians because of their status as 
Indians. 

Inland waters. for the purposes of 
classifying the size of discharges. means 
those waters of the United States in the 
inland zone. waters of the Great Lakes. 
and specified ports and harbors on 
inland rivers. 

Inland zone means the environment 
inland of the coastal zone' excluding the 
Great Lakes and specified ports and 
harbors on inland rivers. The term 
inland zone delineates an area of 
federal responsibility for response 
action. Precise boundaries are 
determined by EPA/USCG agreements 
and identified in federal regional 
contingency plans.· . . · 

Lead agency means the agency that 
provides the OSC/RPM to plan and 
implement response action under the 
NCP. EPA, the USCG. another federal 

a.':'ency. or a sta:e (or political 
subdivision of a state) operating 
pursu<Jnt to a contract or cooperative 
agreement e:xecuted pursuant to section 
10~(dl(1) of CERCLA. or designated 
pursu;:mt to a Superfund }.iemorandum 
of Agreement (S:-.IOA) entered into 
pursuant to subpart F of the NCP or 
other agreements may be the lead 
agencv for a resoonse action. In the case 
ol a r;lease of a·hazardous substance. 
pollutant. or contaminant. where the 
release is on. or the sole source of the 
release is from, anv facilitv or vessel 
under the jurisdiction. cusiody. or 
control of Department of Defense (DOD) 
or Depart'ment of Energy (DOE), then 
DOD or DOE will be the lead agency. 
Where the release is on. or the sole 
source of the release is irom. any facility 
or vessel under the jurisdiction. custody. 
or control of a federal agency other than 
EPA. the USCG. DOD, or DOE. then that 
agency will be the lead agency for 
remedial actions and removal actions 
other than emergencies. The federal 
agency maintains its lead agency 
responsibilities whether the remedy is 
selected by the federal agency for non­
NPL sites or by EPA and the federal 
agency or by EPA alone under CERCLA 
section 120. The lead agency will consult 
with the support agency, if one exists, 
throughout the response process. 

Management of migration means 
actions that are taken to minimize and 
mitigate the migration of hazardous 
substances or pollutants or 
contaminants and the effects of such 
migration. Measures may include, but 
are not limited to, management of a 
plume of contamination, restoration of a 
drinking water aquifer, or surface water 
restoration. 

Miscellaneous oil spill control agent 
is any product. other than a dispersant. 
sinking agent. surface collecting agent. 
biological additive. or burning agent, 
that can be u5€d to enhance oil spill 
cleanup, removal. treatment, or 
mitigation. 

National Priorities List (NPL) means 
the list. compiled by EPA pursuant to 
CERCLA section 105. of uncontrolled 
hazardous substance releases in the 
United States that are priorities for long­
term remedial evaluation and response. 

Natural resources means land, fish, 
wildlife. biota. air, water. ground water. 
drinking water supplies, and other such 
resources belonging to. managed by, 
held in trust by, appertaining to, or 
otherwise controlled by the United 
States (including the resources of the 
exclusive economic zone defined by the 
Magnuson Fishery Conservation and 
Management Act of 1976), any state or 
local government, any foreign 
government. any Indian tribe. or. if such 

resources are s;coject to 3 trust 
restriction on aiienation. am· rr.embe~ of 
<1n Indian tribe. · 

Nav·i~cb!e waters. as defined b·: ~0 
CFR 110.1. means the waters of th.e 
United States. including the terr:tori;.;i 
se<1s. The term includes: 

(a) All waters that are current!·; used. 
were used in the oast, or mav be· 
susceptible to us~ in intersta-te or fureip 
commerce, including all waters that a~e 
subject to the ebb and flow of the tide: 

(b) Interstate waters. including 
interstate wetlands; 

(c) All other waters such as intrast;;te 
lakes. rivers. streams (including 
intermittent streams), mudflats, 
sandflats. and wetlands, the use. 
degradation. or destruction of which 
would affect or could affect interstate or 
foreign commerce including any such 
waters: 

(1) That are or could be used by 
interstate or foreign travelers for 
recreational or other purposes; 

(2) From which fish or shellfish are or 
could be taken and sold in interstate or 
foreign commerce; 

(3) That are used or could be used for 
industrial purposes by industries in 
interstate commerce; 

(d) All impoundments of waters 
otherwise defined as navigable waters 
under this section; 

(e) Tributaries of waters identified in 
paragraphs (a) through (d) of this 
definition, including adjacent wetlands: 
and 

(f) Wetlands adjacent to waters 
identified in paragraphs (a) through (e) 
of this definition: Provided, that waste 
treatment systems (other than cooling 
ponds meeting the criteria of this 
paragraph) are not waters of the United 
States. 

Offshore facility as defined by section 
101(17) of CERCLA and section 
311(a)(11) of the CWA, means anv 
facility of any kind located in, on: or 
under any of the navigable waters of the 
United States and any facility of any 
kind which is subject to the jurisdiction 
of the United States and is located in, 
on, or under any other waters, other 
thar> a vessel or a public vessel. 

Oil as defined by section 311(a)(1) of 
the CW A. means oil of any kind or in 

.any form. including. but not limited to, 
petroleum, fuel oil. sludge. oil refuse, 
and oil mixed with wastes other than 
dredged spoil. 

Oil pollution fund means the fund 
established by section 311(k) of the 
CWA. 

On-scene coordinator (OSC) means · 
the federal official predesignated by 
EPA or the USCG to coordinate and 
direct federal responses under subpart 

-.. 

-., 
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Or.share faci!i:~- as defined bv section 
~01[18) ofCERCL\. means any facility 
(!nc!udmg. but not limited to. ::1otor 
·;ehides and rolli:.g stock) of ar.y kind 
lccated in. on. or ur..der anv land or non­
navigable waters within the United 
States; und. as defined by section 
Jll(a)(10) of the CWA, means any 
facil:ty (including. but not lioited to, 
motor vehicles and rolling stock) of any 
kind located in. on. o:- under any land 
within the United States other than 
submerged land. 

On-site means the areal extent of 
contamination and all suitable areas in 
\'e:-y close proximity to ~he 
cnntamination necessary for 
implementation of the respor..se action. 

Ooerab!e unit mean3 a discrete action 
that com;:niaes an incremental step 
toward comp:-ehensively addressing site 
problems. Th:s discrete portion of a 
remedial response manages migration. 
or eliminates or mitigates a release. 
threat of a release, or pathway of 
exposure. The cleanup of a site can be 
divided into a number of operable units. 
depending on the complexity of the 
problems associated with the site. 
Operable units may address 
geographical portions of a site. specific 
site problems. or bitial phases of an 
action, or may consist of any set of 
actions performed over time or any 
actions that are concurrent but located 
in different parts of a site. 

Operation and maintenance (O&M) 
means measures required to maintain 
the effectiveness of response actions. 

Person as defined by section 101(21) 
of CERCLA, means an individual. firm. 
corporation. association, partnership, 
consortium. joint venture. commercial 
entity, United States government, state, 
municipality, com:nission. political 
subdivision of a state. or any interstate 
bodv. 

Pollutant or contaminant as defined 
by section 101(33) of CERCLA. shall 
include, but not be limited to, any 
element, substance. compound, or 
mixture, including disease-causing 
agents, which after release into the 
environment and upon exposure. 
ingestion, inhalation, or assimilation 
into any organism, either directly from 
the environment or indirectly by 
ingestion through food chains. will or 
may reasonably be anticipated to cause 
death, disease. behavioral 
abnormalities, cancer, genetic mutation, 
physiological malfunctions (including 
malfunctions in reproduction) or 
physical deformations, in such 
organisms or their offspring. The term 
does not include petroleum, including 

c~udc oil a: a::y fr:.c::v:: t~e1c~f \·;}:ich is 
r.ot otherwise soec:::c3llv listzd or 
designated as a·hazardo~s substance 
under section 101(:.;) (A] through (F) of 
CERCLA. nor does it ii1clude natural 
gas. liquified natura! gas. or s::nthetic 
g:1s of pipP.line quali:y (or mixtures cf 
natural gas and such syrlthet:c gas). For 
purposes of the !'~CP. the term pol''.!!:!!! I 
cr contaminant mea:1s a:::y pollutant or 
contaminant that r::a:; present an 
imminent and substaTitial danger to 
pt.:blic health or we!:are. 

Post-removal si:e con:ral mea~s :hose 
<::::tivities that are ne!:essary to sustain 
the integrity of a Fu.."ld-f:nenced removal 
action following its conclusion. Post­
removal site control :nay be a removal 
or remedial action 1!-'ldcr CERCLA. The 
term includes. wiihcut being limited to, 
activities such as relig..l]ting gas flares. 
replacing fitters, and collecting leachate. 

Preliminary assessment [PP.) means 
review of existing infomatiun and an 
off-site recgnnaissance, if appropriate, 
to determine if a re!ease may require 
additional investigation or action. A PA 
may include an on-site reconnaissance. 
if appropriate. 

Public participat:'o!7, see the definition 
for community relations. 

Public vessel as defined by section 
311(a)(4) of the CWA. means a vessel 
owned or bareboat-chartered and 
operated by the United States, or by a 
state or political subdivision thereof, or 
by a foreign nation. except when such 
vessel is engaged in commerce. 

Quality assurance project plan 
[QAPP) is a written document, 
associated with all remedial site 
sampling activities, which presents in 
specific terms the organization (where 
applicable), objecth·es, functional 
activities, and specific quality assurance 
(QA) and quality control (QC) activities 
designed to achieve the data quality 
objectives of a specific project(s) or 
continuing operation(s). The QAPP is 
prepared for each specific project or 
continuing operation (or group of similar 
projects or continuing operations). The 
QAPP will be prepared by the 
responsible program office, regional 
office, laboratory, contractor, recipient 
of an assistance agreement, or other 
organization. For an enforcement action, 
potentially responsible parties may 
prepare a QAPP subject to lead agency 
approval. 

Release as defined by section 101(22) 
of CERCLA. means any spilling, leaking, 
pumping. pouring, emitting. emptying. 
discharging, injecting. escaping, 
leaching, dumping, or disposing into the 
environment (including the 
abandonment or discarding of barrels. 
containers, and other closed receptacles 
containing any hazardous substance or 

polh.1tant or contaminant). but ex,~:;.:des: 
Any re!ease w!Jich results in exFosure to 
persons solely within a workplace. with 
respect to a ciaim which such persoi1S 
cay assert against t!J.e employer of such 
perso:1s: emissions from the engine 
exhaust of a motor vehicle. ro!ling stock. 
aircraf:. \·esse!. or pij:Je!i:1e pu:nping 
static::1 .:n;;:.:e; release of source, 
byproduct. or special :-:uc!ear material 
froc. a n:..~clear incident. as those te~:ns 
are defi:1ed in the A!::m:ic Energy Act of 
1954. if such release is subject to 
requirzrr.ents with respect to financi.:.l 
protection established by tb.e Nuclear 
Regulatory Commission under section 
1i0 of such Act. or. for the purposes of 
section 1!H of CERCLA or any other 
response action, any release of source. 
byproduct, or special nuclear material 
from any processing site designated 
under section 102(a)(1) or 302(a) of the 
Uranium Mill Tailings Radiation Contrcl 
Act of 19i8; and the normal application 
of fertilizer. For purposes of the l':CP. 
release also means threat of release. 

Relevant and appropriate 
requirements means those cleanup 
standards, standards of control, and 
other substantive requirements. criteria. 
or limitations promulgated under federal 
environmental or state environmental or 
facility siting laws that, while not 
·~applicable" to a hazardous substance, 
pollutant, contaminant, remedial action, 
location, or other circumstance at a 
CERCLA site, address problems or 
situations sufficiently similar to those 
encountered at the CERCLA site that 

. their use is well suited to the particular 
site. Only those state standards that are 
identified in a timely manner and are 
more stringent than federal 
requirements may be relevant and 
appropriate. 

Remedial design (RD) means the 
technical analysis and procedures which 
follow the selection of remedv for a site 
and result in a detailed set of plans and 
specifications for implementation of the 
remedial action. 

Remedial investigation (RI) is a 
process undertaken by the lead agency 
to determine the nature and extent of 
the problem presented by the release. 
The RI emphasizes data collection and 
site characterization, and is generally 
performed concurrently and in an 
interactive fashion with the feasibility 
study. The RI includes sampling and 
monitoring. as necessary, and includes 
the gathering of sufficient information to 
determine the necessity for remedial 
action and to support the evaluation of 
remedial alternatives. 

Remedial project manager (RP~I) 
means the official designated by the 
lead agency to coordinate, monitor, or 
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direct r<!medial or other resoo:1se 
. actions under subpart E of ihe !:';CP. 

Remedv or remedial actio.1 (RAJ 
means those actions consistent \'.ith 
pem:anent remedy taken instead of. or 
in addition to. removal action in the 
event of a release or tf:reatened release 
of a hazardous substance into the 
environment. to prevent or minimize the . 
release of hazardous substances so that 
they do not mig:ate to cause substantial 
danger to present or future public health 
or welfare or the emiro:1ment. The term 
includes, but is not limited to. such 
actions at the location of the release as 
storage. confinement. perimeter 
protection using dikes. trenches. or 
ditches, clay cover. neutralization. 
cleanup of released hazardous 
substances and associated 
contaminated materials. recycling or 
reuse. diversion. destruction. 
segregation of reactive wastes. dredging 
or excavations. repair or replacement of 
leaking containers, collection of 
leachate and runoff. on-site treatment or 
incineration. provision of alternative 
water supplies. any monitoring 
reasonably required to assure that such 
actions protect the public health and 
welfare and the environment and. where 
appropriate, post-removal site control 
activities. The term includes the costs of 
permanent relocation of residents and 
businesses and community facilities 
(including the cost of providing 
"alternative land of equivalent value" to 
an Indian tribe pursuant to CERCLA 
section I26{b)) where EPA determines 
that, alone or in combination with other 
measures.. such relocafiim is more cost­
effective than. and environmentally 
preferable to. the transportation. 
storage, treatment, destruction. or 
secure disposition off-site of such 
i:azmdous substances. or mav oiherwise 
be necessary to protect the p~blic health 
or welfare: the term inciut.les off-site 
transport and off-site storage. treatment. 
destruction. or secure disposition of 
hazardous substances and associated 
contaminated materials. For the purpose 
of the NCP. the term also includes 
enforcement activities related thereto. 

Remove or removal as defined by 
section 311(a}(8) of the CWA. refers to 
remov-al of oil or hazardous substances 
irom thP. water and shorelines or the 
takir.g of such other actions as may be 
necessarv to minimize or mitigate 
da:nage to the public health or welfare 
or to the environment. As delmed by 
section 101(23) of CERCLA. remove or 
removal means the cleanup or removal 
of released hazardous substances from 
the environment: such actions as may be 
necessary taken in the event of the 
threat of release of hazardous 

substances into the em·ironment: such 
actions as mav be necessarv to monitor. 
assess. and e\:aluate the release or 
threat of release of hazardous 
substances: the disposal of remo\·ed 
material: or the taking of such other 
actions as may be necessary to pre\·ent. 
minimize. or mitigate dame-:;e to the 
public health or welfare or to the 
environment, which mav other.vise 
result from a release or ·threat of release. 
The term includes, in addition. without 
being Hmited to. security fencing or 
other measures to limit access. provision 
of alternative water supplies. temporary 
evacuation and housing of threatened 
individuals not otherwise provided for. 
action taken under section 104(bj of 
CERCLA. post-removal site control. 
where appropriate. and any emergency 
assistance which may be provided 
under the Disaster Relief Act of 1974. 
For the purpo~e of the :\TCP. the term 
also includes enforcement activities 
related thereto. 

Respond or response as defined by 
section 101(25) of CERCLA. means 
remove, removal, remedy, or remedial 
action. including enforcement activities 
related thereto. 

SAR1i is the Superfund Amendments 
and Reauthorization Act of 1986. In 
addition to certain free-standing 
provisions of law. it includes 
amendments to CERCLI\. the Solid 
Waste Disposal Act. and the Internal 
Revenue Code. Among the free-standing 
provisions of law is Title III of SARA. 
also kno\ovn as the "Emergency Planning 
and Community Right-to-Know Act of 
1986" and Title IV of SARA.- also known 
as the "Radon Gas and Indoor Air 
Quality Research Act of 1986." Title V of 
SARA amending the Internal Revenue 
Code is also known as the "Superfund 
Revenue Act of 1986." 

Sinking agents means those additives 
applied to oil discharges to sink floating 
pollutants below the water surface. 

Site inspection (SO means an on-site 
investigation to determine whether there 
is a release or potential release and the 
nature of the associated threats. The 
purpose is to augment the data collected 
in the preliminary assessment and to 
generate. if necessary. sampling and 
other field data to determine if further 
action or investigation is appropriate . 

Size classes of discharges refer!.< to 
the following size classes of oil 
discharges which are provided a~r 
guidance to the OSC and serve as the 
criteria for the actions delineated in 
subpart D. They are not meant to imply 
as:mciated degrees of hazard to public 
health or welfare. nor are they a 
measure of emironmental injury. Any 
oil discharge that poses a substantial 

threat to public health or welfe~re ur ~:w 
en.,;ronment or results in significant 
public concern shall be classified as a 
major d:scharge regardbss of the 
following quantitative measures: 

(a) Miner discharge means a 
discharge to the inland waters of less 
than 1.000 gallons of oil or a discharQe to 
the coastal waters of less tha.r: 10.COCJ 
gallons of oil. 

(b) :.tedium discharge means a 
discharge of 1.000 to 10.000 gailons of oil 
to the inland waters or a discharge of 
10.000 to 100.000 gallons of oil to the 
coastal waters. 

(c) ~lajor discharge means a d:schnrge 
of more than 10.000 gallons of oil to the 
inland waters or more than 100.000 
gallons of oil to the coastal waters. 

Size classes of releases refers to the 
following size ciassifications which are 
provided as guidance to the OSC for 
meeting pollution reporting 1 P.l.ptiremen: ~ 
in subpart B. The final determination ol 
the appropriate classification of a 
release will be made by the OSC based 
on consideration of the particular 
release (e.g., size. location. impact. etc.!: 

(a) Minor release means a release of a 
quantity of hazardous substance{s). 
pollutant(s), or contaminant(sj that 
poses minimal threat to public health or 
welfare or the environment. 

(b) Medium release means a release 
not meeting the criteria for classification 
as a minor or major release. 

(c) Major release means a release of 
any quantity of hazardous substance(s). 
pollutantls), or contaminant(s) that 
poses a substantial threat to public 
health or welfare or the environment or 
results in significant public concern. 

Suu!'ce control action is the 
construction or installation and start-uo 
of those actions necessary to prevent · 
the continued release of hazardous 
substances or pollutants or 
contaminants (primarily from a source 
on top of or within the ground. or in 
buildings or other structures) into the 
environment. 

Source control maintenance measures 
are those measures intended to maintain 
the effectiveness of source control 
actions once such actions are operating 
and functioning properly. such as the 
maintenance of landfill caps and 
leachate collection systems. 

Specified ports and harbors means 
those ports and harbor arEas on inland 
ri\-ers. and land areas immediately 
adjacent to those waters. where the 
USCG nets as predesignated or.-sccne 
coordinator. Precise locations are 
determined by EPA/USCG regional 
agreements and identified ;n fedeml 
regional contingency plans. 
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Slate means the several states of the 
United States. the District of Columbia. 
the Commonwealth of Puerto Rico, 
Guam. American Samoa, the Virgin 
Islan:::!s, the Commonwealth of Northern 
~larianas, and any other territory or 
possession over which the United States 
has jurisdiction. For purposes of the 
:;CP. the term includes Indian tribes as 
defined in the NCP except where 
specifically noted. Section 126 of 
CERCLA provides that the governing 
body of an Indian tribe shall be afforded 
substantia!ly the same treatment as a 
state with respect to certain provisions 
of CERCLA. Section 300.515(b) of the 
NCP describes the requirements 
pertaining to Indian tribes that wish to 
be treated as states. 

Superfund Memorandum of 
Agreement (SMOA) means a 
nonbinding, written document executed 
by an EPA Regional Administrator and 
the head of a state agency that may 
establish the nature and extent of EPA 
and state interaction during the removal, 
pre-remedial, remedial, and/or 
enforcement response process. The 
SMOA is not a site-specific document 
although attachments may address 
specific sites. The SMOA generally 
defines the role and responsibilities of 
both the lead and the support agencies. 

Superfund state contrcct is a joint. 
legally binding agreement between EPA 
and a state to obtain the necessary 
assurances before a federal-lead 
remedial action can begin at a site. In 
the case of a political subdivision-lead 
remedial response, a three-party 
tiupertund state contract among EPA. 
the state. and political subdivision 
thereof, is required before a political 
subdivision takes the lead for any phase 
of remedial response to ensure state 
involvement pursuant to section 121(f)(1) 
of CERCLA. The Superfund state 
contract may be amended to provide the 
state's CERCLA section 104 assurances 
before a political subdivision can take 
the lead for remedial action. 

Support c:;ency means the agency or 
agencies that provide the support 
agency coordinator to furnish necessary 
data to the lead agency, review 
response data and documents, and 
provide other assistance as requested by 
the OSC or RPM. EPA. the USCG, 
another federal agency, or a state may 
be support agencies for a response 
action if operating pursuant to a 
contract executed under section 
104(d}(1} of CERCLA or designated 
pursuant to a Superfund Memorandum 
of Agreement entered into pursuant to 
subpart F of the NCP or other 
agreement. The support agency may also 
concur on decision documents. 

Support a:::ency coordi::ctor (SAC) 
means the official designated by tl:e 
support agency. as appropriate. to 
interact and coordinate with the lead 
agency in response actions under 
subpart E of this part. 

Surface collecting agents means those 
chemical agents that form a surface film 
to control the layer thickness of oil. 

Threet of discharge or re/ecse. see 
definitions for discharge and release. 

Threat of relea!le, see definition for 
release. · 

Treatment technology means any unit 
operation or series of unit operations 
that alters the composition of a 
hazardous substance or pollutant or 
contaminant through cbcrr:ica!, 
biological, or physical means so as to 
reduce toxicity, mobility, or volume of 
the contaminated materials being 
treated. Treatment technologies are an 
alternative to land disposal of 
hazardous wastes without treatment. 

Trustee means an official of a federal 
natural resources management agency 
designated in subpart G of the NCP or a 
designated state official or Indian tribe 
who may pursue claims for damages 
under section 107(f) of CERCLA. 

United States when used in relation to 
section 311(a)(5) of the CVVA. means the 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Northern Mariana Islands, Guam, 
American Samoa, the United States 
Virgin Islands, and the Pacific Island 
Governments. United States, when used 
in relation to section 101(27) of CERCLI\, 
includes the several states of the United 
£~:;!::, !!-.~ ~:.;:~:..:: .... : ::u:Llrr!L;a, ~~·1e 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the United States 
Virgin Islands, the Commonwealth of 
the Northern Marianas. and anv other 
territory or possession over which the 
United States has jurisdiction. 

Vessel as defined by section 101(Z8) 
of CERCLA. means every description of 
watercraft or other artificial contrivance 
used, or capable of being used. as a 
means of transportation on water; and. 
as defined by section 311(a)(3) of the 
CW A. means every description of 
watercraft or other artificial contrivance 
used, or capable of being used, as a 
means of transportation on water other 
than a public vessel. 

Volunteer means any individual 
accepted to perform services by the lead 
agency which has authority to accept 
volunteer services (examples: See 16 
U.S.C. 742f(c)J. A volunteer is subject to 
the provisions of the authorizing statute 
and the NCP. 

§ 300.6 Use of number and gender. 

As used in this regulation. words in 
the singular also include the plural and 

words in the mascuLne gender a:so 
include the feminine and vice \'ersa. -:s 
the case may require. 

§ 300.7 Computation of time. 

In computing any period of time 
prescribed or allowed in these rules oi 
practice. except as otherwise pro\'ided. 
the day of the event from which the 
designated period begi:;s to run s:-:2:1 not 
be included. Saturdays. Sundays. ar.d 
federal legal holidays shall be included. 
When a stated time expires on a 
Saturday, Suncay, or legal holiday. the 
stated time period shall be exter.ded to 
include the next business day. 

Subpart 8-Responsibility and 
Organization for Respons'! 

§ 300.100 Duties of President delegated to 
federal agencies. 

In Executive Order 11735 and 
Executive Order 12580, the Presicer.t 
delegated certain functions and 
responsibilities vested in him by the 
CWA and CERCLA, respectively. 

§ 3C0.105 General organization concepts. 

(a) Federal agencies should: 
(1) Plan for emergencies and develop 

procedures for addressing oil discha~ges 
and releases of hazardous substances. 
pollutants, or contaminants; 

(2) Coordinate their planning, 
preparedness, and response actidties 
with one anothe:-; 

(3) Coord:nate their planning, 
preparedness, and response acti,-ities 
with affected states and local 
!:':' .. '?~~~!:'~~= :.::..: ;:::....-;..~'- t~;~~~:t...:.,. <.t~~u. 

(4) Make available those facilities or 
resources that may be useful in a 
response situation, consistent with 
agency authorities and capabilities. 

(b) Three fundamental kinds oi 
activities are performed pursua!1t to the 
NCP: 

(1) Preparedness planning and 
coordination for response to a discr.arge 
of oil or release of a hazardous 
substance, pollutant, or contaminant; 

(2) Notification and communications; 
and 

(3} Response operations at the scer.e 
of a discharge or release. 

(c} The organizational elements 
created to perform these activities are: 

(1) The National Response Team 
(NRT), responsible for national response 
and preparedness planning, for 
coordinating regional planning, and for 
providing policy guidance and support 
to the Regional Response Teams. NRT 
membership consists of representatives 
from the agencies specified in § 300.175. 

(2) Regional Response Teams (RRTs). 
responsible for regional planning and 
preparedness activities before response 
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actions. arrd fer providing advice and 
support to the on-scene coordi.:1ator 
(OSC) or remedial project manager 
(RP~f) when activated during a 
response. RRT membership consists of 
designated representatives from each 
federal agency participating in the NRT 

,_ 

together with s:ate ar:.d (as agreed upon 
by the states) local government 
representatives. · 

(3) The OSC and the RPM. primarily 
responsible for di.recting response 
efforts and coordinating all other efforts 
at the scene of a discharge or release. 

- --~ 

.- /_. 

The other :esponsibilities of OSCs and 
RPMs are Jescribed in § 300.135. 

(d)(l) The urganizationa[ concepts of 
the national response system are 
depicted in the following Fig>Jre 1: 

BllllllG CODE 6560-50-M 
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Figure 1 
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(Z) The standard federal regional 
boundaries (which are also the 
g':'ographir :.1:-eas of responsibility for 

the Regional Response Teams) are 
shown in the followi:Jg Figure 2: 
BILLING CODE 6S6G-51Ho1 

,._ __ - - ,. 
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. (3) T~e USCG Dis.trict ?oundaries are 
sfic·.·:n m the fol!ow1:1g F:gc:re 2: 
Blu .. :r~:A COCE 55oo-:o-M 
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§ 300.110 Natio~al Response T2am. 

National plat!r.ing and coordination is 
accomplished through the ~ational 
Response Team (~iRT). 

(a) The NRT consists of 
representatives from the agencies 
ndmed in § 300.175. Each agency shall 
designate a member to the team and 
sufficient alternates to ensure 
representation. as agency resources 
;:ermit. The l'li'RT will consider requests 
fur membership on the ~-iRT from other 
agencies. Other agencies may request 
m.;mbership by forwarding such 
requests to the chair of the NRT. 

(b) The chair cf the NRT shall be the 
representative of EPA and the vice chair 
shall be the representative of the USCG. 
with the exception of periods of 
activation because of response action. 
Du:ing activation. the chair shall be the 
member agency providing the OSC/ 
RPM. The vice chair shall maintain 
records of NRT activities along with 
national. regional. and OSC plans for 
response actions. 

(c) While the NRT desires to achieve a 
consensus on all matters brought before 
it. certain matters may prove 
unresolvable by this means. In such 
cases. each agency serving as a 
participating agency on the NRT may be 
accorded' one vote in NRT proceedings. 

(d) The NRT may establish such 
bylaws and committees as it deems 
appropriate to further the purposes for 
which it is established. 

[e) The NRT shall evaluate methodsof 
responding to discharges or releases, 
shall recommend any changes needed in 
the response organization, and may 
recommend revisions to the NCP. 

(f) The NRT shall provide policy and 
program direction to the RRTs. 

(g) The NRT may consider and make 
recommendations to appropriate 
agencies on the training, equipping. and 
protection of response teams and 
necessary research. development. 
demonstration, and evaluation to 
improve response capabilities. 

[h) Direct planning and preparedness 
responsibilities of the l\I"RT include: 

(1) Maintaining national preparedness 
to respond to a major discharge of oil or 
release of a hazardous substance, 
pollutant, or contaminant that is beyond 
regional capabilities; 

(2) Publishing guidance documents for 
preparation and implementation of 
SARA Title III local emergency response 
plans; 

(3) Monitoring incoming reports from 
all RRTs and activating for a response 
action. when necessary; 

(4) Coordinating a national program to 
assist member agencies in preparedness 
planning and response, and enhancing 

coordination of member agenc'l.' 
preparedness programs: ~ · 

(5) Developir.g procedures to ensure 
the coordinatio:1 of federal. state. and 
local governments. and private response 
to oil discharges and releases of 
hazardous substances. pollutants. or 
contaminants; 

(6) Monitori:::g response-related 
research and development. testing, and 
evaluation activities of NRT agencies to 
er.hance coordination and avoid 
duplication of eifort. 

(7) Developing :ecommendations for 
response training and for enhancing the 
coordination of available resources 
among agencies with training 
resoonsibilities under the NCP; and 

(B) Re\iewing regional responses to oil 
discharges and hazardous substance. 
pollutant, or contaminant releases, 
including an evaluation of equipment 
readiness and coordination among 
responsible public agencies and private 
organizations. · 

(i) The NRT will consider matters 
referred to it for advice or resolution by 
anRRT. 

(j) The NRT should be activated as an 
emergency response team: 

{1) When an oil discharge or 
hazardous substance release: 

{i) Exceeds the response capability of 
the region in which it occurs; 

(ii) Transects regional boundaries; or 
(iii) Involves a significant threat to 

public health or welfare or the 
environment, substantial amounts of 
property, or substantial threats to 
natural resources; or 

(2) If requested by any NRT member. 
(k) When activated for a response 

action. the NRT shall meet at the cail of 
the chair and may: 

(1) Monitor and evaluate reports from 
the OSC/RPM and recommend to the 
OSC/RPM. through the RRT, actions to 
combat the discharge or release; 

(2) Request other federal. state, and 
local governments, or private agencies, 
to provide resources under their existing 
authorities to combat a discharge or 
release. or to monitor response 
operations; and 

(3) Coordinate the supply of 
equipment, personnel. or technical 
advice to the affected region from other 
regions or districts. 

§ 300.115 Regional Response Teams. 
(a) Regional planning and 

coordination of preparedness and 
response actions is accomplished 
through the RRT. The RRT agency 
membership parallels that of the NRT. 
as described in § 300.110, but also 
includes state and local representation. 
The RRT provides the appropriate 
regional mechanism for development 

ar.d coordination of pre?a:ec;:e:;s 
activities before a respor.>e a.:t:or. is 
taken and for coordination of e.ssistan:::e 
and advice to the OSC/RP~1 dur:n3 sue~ 
response actioZls. 

(b) The twv principal corr:;::onents of 
the RRT mecha:1ism are a standing 
team. which consists of designated 
representatives f;-om each participatir.g 
fec'1ral agency. state govemmen:s. and 
local governments (as agreed upon by 
the states); and incident-specific teams 
formed from the standing team when the 
RRT is activated for a response. On 
incident-specific teams. participation b:; 
the RRT member agencies will relate to 
the technical nature of the incident and 
its geographic location. 

(1) The standing team's jurisdictioZl 
corresponds to the standard federal 
regions. except for Alaska. Oceania in 
the Pacific. and the Caribbean area. 
each of which has a separate standing 
RRT. The role of the standing RRT 
includes communications svstems and 
procedures, planning. ccordination. 
training. evaluation. preparedness. and 
related matters on a regionwide basis. 

(2) The role of the incident-specific 
team is determined by the operational 
requirements of the response to a 
specific discharge or release. 
Appropriate levels of activation and/ or 
notification of the incident-specific RRT. 
including participation by state and 
local governments. shall be determined 
by the designated RRT chair for the 
incident. based on the Regional 
Contingency Plan (RCP). The incident· 
specific RRT supports the designated 
OSC/RPM. The designated OSC/RP:\f 
directs response efforts and coordinates 
all other efforts at the scene of a 
discharge or release. 

(c) The representatives of EPA and 
the USCG shall act as co-chairs of RRTs 
except when the RRT is activated. 
When the RRT is activated for response 
actions. the chair shall be the member 
agency providing the OSC/RPM. 

(d) Each participating agency should 
designate one member and at least one 
alternate member to the RRT. Agencies 
whose regional subdivisions do not 
correspond to the standard federal 
regions may designate additional 
representatives to the standing RRT to 
ensure appropriate coverage of the 
standard federal region. Participating 
states may also designate one member 
and at least one alternate member to the 
RRT. Indian tribal governments may 
arrange for representation with the RRT 
appropriate to their geographical-.. 
location. All agencies and states may 
also provide additional representatives 
as observers to meetings of the RRT. 
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(e) RRT members should designate 
;-e~resentatives and alternates from 
:heir agencies as resource personnel for 
RRT activities. including RRT work 
dan;1ing. and membership on incident­
s;:;ecific teams in support of the OSCs/ 
F:P~Is. 

(f) Federal RRT members or their 
representatives should provide OSCs/ 
RP~Is with assistance from their 
:esoective federal agencies 
commensurate with agency 
responsibilities. resources. and 
capabilities within the region. During a 
response action. the members of the 
RRT shiluld seek to make available the 
resources of their agencies to the OSC/ 
RPM as specified in the RCP and OSC 
contingency plan. 

(g) RRT members should designate 
appropriately qualified representatives 
from their agencies to work with OSCs 
in developing and maintaining OSC 
contingency plans, described in 
§ 300.210. that provide for use of agency 
resources in responding to discharges 
and releases. 

(h) Affected states are encouraged to 
participate actively in all RRT activities. 
Each state governor is requested to 
assign an office or agency to represent 
the state on the appropriate RRT; to 
designate representatives to work with 
the RRT and OSCs in developing RCPs 
and OSC contingency plans; to plan for, 
make available, and coordinate state 
resources; and to serve as the contact 
point for coordination of response with 
local government agencies, whether or 
not represented on the RRT. The state's 
RRT representative should keep the 
State Emergency Response Commission 
(SERC). described in § 300.205(c), 
apprised of RRT activities and 
coordinate RRT activities with the 
SERC. Local governments and Indian 
rribes are invited to participate in 
a(;tivities on the appropriate RRT as 
provided by state law or as arranged by 
the state's representative. 

(i) The standing RRT shall recommend 
changes in the regional response 
organization as needed. revise the RCP 
as needed. evaluate the preparedness of 
the participating agencies and the 
effectiveness of OSC contingency plans 
fer the federal response to discharges 
and releases, and provide technical 
assistance for preparedness to the 
response community. The RRT should: 

(1) Review and comment, to the extent 
practicable. on local emergency 
response plans or other issues related to 
the preparation, implementation, or 
exercise of such plans upon request of a 
local emergency planning committ'ee; 

(ZJ Evaluate regional and local 
responses to discharges or releases on a 
continuing basis, considering available 

le2al remedies. equipment readiness. 
and coordir.ation among responsible 
public agencies and private 
organizations. and recommend 
ir:1provements; 

(3) Recommend revisions of the NCP 
to the NRT, based on observations of 
response operations: 

(4) Review OSC actions to ensure that 
.RCPs and OSC contin;:5ency plans are 
effective; 

(5) Encourage the state and local 
response community to improve its 
preparedness for response: 

(6) Conduct advance planning for use 
of dispersants, surface collection agents. 
burning agents, biological additives. or 
other chemicc;l agents in accordance 
with subpart J of this part; 

(i) Be prepared to provide response 
resources to major discharges or 
releases outside the region; 

(8) Conduct or participate in training 
and exercises as necessary to encourage 
preparedness activities of the response 
community within the region; 

(9) Meet at least semiannually to 
review response actions carried out 
during the preceding period and 
consider changes in RCPs and OSC 
contingency plans; and 

(10) Provide letter reports on RRT 
activities to the NRT twice a year, no 
later than January 31 and July 31. At a 
minimum. reports should summarize 
recent activities, organizational changes, 
operational concerns, and efforts to 
improve state and local coordination. 

(j)(1) The RRT may be activated by 
the chair as an incident-specific 
response team when a discharge or 
release: 

(i) Exceeds the response capability 
available to ~he OSC/RPM in the place 
where it occurs: 

(ii) Transects state boundaries; or 
(iii) May pose a substantial threat to 

the public health or welfare or the 
environment. or to regionally significant 
amounts of property. RCPs shall specify 
detailed criteria for activation of RRTs, 

(2) The RRT will be activated durir.g 
any discharge or release upon a request 
from the OSC/RPM. or from any RRT 
representative, to the chair of the RRT. 
Requests for RRT activation shall later 
be confirmed in writing. Each 
representative, or an appropriate 
alternate, should be notified 
immediately when the RRT is activated. 

(3) During prolonged removal or 
remedial action, the RRT may not need 
to be activated or may need to be 
activated only in a limited sense, or may 
need to have available only those 
member agencies of the RRT who are 
directly affected or who can provide 
direct response assistance. 

(4) When the RRT is ac~ivated for a 
discr.Jrge or release. agency 
representatives shall meet at the call oi 
the chair and may: 

(i) ~lonitor and e\·aluate renor:s fro:n 
the OSC/RPM. advise the OSC/RP\1 en 
the duration and extent of response. ar.d 
recommend to the OSC/RP~t specific 
actions to respond to. the discharge ar 
release: 

(ii) Request ct.I-:.er federal. state. or 
local governments. or private agencies. 
to provide resources under their existir.g 
authorities to respond to a discharge or 
release or to monitor response 
operations: 

(iii) Help the OSC/RPM prepare 
information releases for the public and 
for communication with the NRT; 

(iv) If the circumstances warrant, 
make recommendations to the regional 
or district head of the agency providing 
the OSC/RPM that a different OSC/ 
RPM should be designated; and 

(v) Submit pollution reports to the 
NRC as significant developments occur. 

(SJ At the regional level, a Regional 
Response Center (RRC) may provide 
facilities and personnel for 
communications, information storage. 
and other requirements for coordinating 
response. The location of each RRC 
should be provided in the RCP. 

(6) When the RRT is activated, 
affected states may participate in all 
RRT deliberations. State government 
representatives participating in the RRT 
have the same status as any federal 
member of tJte RRT. 

(7) The RRT can be deactivated when 
the incident-specific RRT chair 
determines that the OSC/RPM no longer 
requires RRT assistance. 

(8) ~otification of the RRT may be 
appropriate when full activation is r:ot 
necessary, with systematic 
communication of pollution reports or 
other means to keep RRT members 
informed as to actions of potential 
concern to a particular agency. or to 
assist in later RRT evaluation of 
regionwide response effectiveness. 

(k) Whenever there is insufficient 
national policy guidance on a matter 
before the RRT, a technical matter 
requiring solution. or a question 
concerning interpretation of the NCP. or 
there is a disagreement on discretionary 
actions among RRT members that 
cannot be resolved at the regionallevei, 
it may be referred to the NRT. described 
in § 300.110, for advice. 

§ 300.120 On-scene coordinators and 
remedial project managers: general 
responsibilities. 

(a) The OSC/RPM directs response 
efforts and coordinates all other efforts 
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at the scene of a discharge or release. 
As part of the planning and 
preparedness for response. OSCs shall 
be predesignated by the regional or 
distiict head of the lead agency. EPA 
and the USCG shall predesignate OSCs 

-for all areas in each region. except as 
provided in paragraphs (b) and (c) of 
this section. RPMs shall be assigned by 
the lead agency to manage remedial or 
other response actions at NPL sites, 
except as provided in paragraphs (b) 
and (c) of this section. 

(1) The USCG shall provide OSCs ror 
oil discharges, including discharges from 
facilities and vessels under the 
jurisdiction of another federal agency, 
wi~hin or threatening the coastal zone. 
The USCG shall also provide OSCs for 
the removal of releases of hazardous 
substances, pollutants. or contaminants 
into or threatening the coastal zone, 
except as provided in paragraph (b) of 
this section. The USCG shall not provide 
predesignated OSCs for discharges or 
releases from hazardous waste 
management facilities or in similarly 
chronic incidents. The USCG shall 
provide an initial response to discharges 
or releases from hazardous waste 
management facilities within the coastal 
zone in accordance with DOT/EPA 
Instrument of Redelegation (May Z7, 
1988) except as provided by paragraph 
(b) of this section. The USCG OSC shall 
contact the cognizant RPM as soon as it 
is evident that a removal may require a 
follow-up remedial action, to ensure that 
the required planning can be initiated 
and an orderly transition to an EPA or 
state lead can occur. 

(Z) EPA shall provide OSCs for 
discharges or releases into or 
threatening the inland zone and shall 
provide RPMs for federally funded 
remedial actions. except in the case of 
state-lead federally funded response 
and as provided in paragraph (b) of this 
section. EPA will also assume all 
remedial actions at NPL sites in the 
coastal zone, even where removals are 
initiated by the USCG. except as 
provided in paragraph (b) of this section. 

(b) For releases of hazardous 
substances, pollutants, or contaminants, 
when the release is on, or the sole 
source of the release is from, apy facility 
or vessel, including vessels bareboat­
d:.artered and operated, under the 
jurisdiction. custody, or control of DOD, 
DOE. or·other federal agency: 

(1) L"l the case of DOD or DOE, DOD 
or DOE shall provide OSCs/RP:'.fs 
responsible for taking all response 
actions; and 

(2) In the case of a federal agency 
other than EPA. DOD, or DOE. such 
agency shall prQvide OSCs for all 
removal act_ions that are not 

emergencies and shall provide RPMs for 
all remedial actions. · 

(c) DOD will be the re:r.oval response 
authoriiy with respect to incidents 
involving DOD military weapons and 
munitions or weapons and muni~ions 
under the jurisdiction, custcdy. or 
control of DOD. 

(d) The OSC is responsible for 
developing any OSC contingency plans 
for the federal response in the area of 
the OSC's responsibility. The planning 
shall, as appropriate, be accomplished 
in cooperation with the RRT. described 
in § 300.115. and designated state and 
local representatives. The OSC 
coordinates. directs. and reviews the 
work of other agencies, responsible 
parties, and contractors to a:>sure 
compliance with the NCP. decisio:1 
document, consent decree, 
administrative order. and. lead agency­
approved plans applicable to the 
response. 

(e) The RPM is the prime contact for 
remedial or.other response actions being 
taken (or needed) at sites on the 
proposed or promulgated NPL. and for 
sites not on the NPL but under the 
jurisdiction. custody, or control of a 
federal agency. The RPM's 
responsibilities include: 

(1) Fund-financed response: The RPM 
coordinates, directs, and reviews the 
work nf EPA. states and local 
governments, the U.S. Army Corps of 
Engineers, and all other agencies and 
contractors to assure compliance with 
the NCP. Based upon the reports of 
these parties, the RPM recommends 
action for decisions by lead-agency 
officials. The RPM's period of 
responsibility begins prior to initiation 
of the remedial investigation/feasibility 
study (RI/FS), described in § 300.430. 
and continues through desig!l. remedial 
action. deletion of the site from t!1e NPL. 
and the CERCLA cost recovery activity. 
When a removal and remedial action 
occur at the same site, the OSC and 
RPM should coordinate to ensure an 
orderly transition of responsibility. 

(2) Federal-lead non-Fund-financed 
response: The RPM coordinates, directs. 
and reviews the work of other agencies. 
responsible parties, and contractors to 
assure compliance with the NCP, ROD. 
consent decree. administrative order. 
and lead agency-approved plans 
applicable to the response. Based upon 
the reports of these parties, the RPM 
shall recommend action for decisions by 
lead agency officials. The RPM's period 
of responsibility begins prior to 
initiation of the RI/FS. described in 
§ 300.430, and continues through design 
and r"emedial action and the CERCLA 
cost recovery activity. The OSC and 

RP:,f shall ensure orderly transition of 
rcs;JOnsibilities from one to the ot:-ter. 

(3) The RP~t shall participate in all 
decision-making processes necessary to 
ensure compliance with the NCP. 
including. as appropriate. agree:ner.ts 
between EPA or other federal agencies 
and the state. The RPM may also review 
responses where EP."'. has preauthorized 
a person to file a claim for 
reimbursement to determine that the 
response was consistent with the terms 
of such preauthorization in cases where 
claims are filed for reimbursement. 

(f)(l) Where a support agency has 
been identified through a cooperative 
agreement. SMOA. or other agreement. 
that agency may designate a suppcrt 
agency coordinator (SAC) to prov;de 
assi:>tance, as requested. by the OSC/ 
RPM. The SAC is the prime 
representative of the support ager.cy for 
response actions. 

(2) The SAC's responsibilities may 
include: 

(i) Providing and reviewing data and 
documents as requested by the OSC/ 
RPM during the planning, design. and 
cleanup activities of the response action; 
and 

(iij Providing other assistance as 
requested. 

(gj(1) The lead agency should provide 
appropriate training for its OSCs. RP~s. 
and other response personnel to carry 
out their responsibilities under the NCP. 

(2) OSCs/RPMs should ensure that 
persons designated to act as their on­
scene representatives are adequately 
trained and prepared to carry out 
actions under the NCP, to the extent 
practicable. 

§ 300.125 Notification and 
communication:s. 

(a) The National Respo::se Ce:1t~r 
(NRC]. located at USCG Headquarters. 
is the national communications cen:2r, 
continuously manned for handli::g 
activities related to response actions. 
The NRC acts as the single point of 
contact for all pollution incident 
reporting. and as the NRT 
communications center. Notice of 
discharges must be made telephonically 
through a toll free number or a special 
local number (Telecommunication 
Device for the Deaf (TDD) and collect 
calls accepted). (Notification dctaiis 
appear in § § 300.300 and 300.405.) The 
NRC receives and immediately relays 
telephone notices of discharges or 
releases to the appropriate 
predesignated federal CSC. The 
telephone report is distributed to ar:y 
interested NRT member agency or 
federal entity that has established a 
written agreement or understanding 



Federal Register I Vol. 55. No. 46 / Thursdav. March 8. 1990 I Rules <1nd Regulations 882~ 

1\·.•h the ;..;R.C. The ;'\;RC e\·alua~l:!s 
i:::::oming information and i:nmediatciv 
al:vises FEtviA of a pc!!!ntial m;;.jor · 
disaster or evacuation situation. 

(b) The Commandant. lJSCG. in 
co:1junction with other i':RT agencies. 
shail provide the necessary personnel. 
communications. plotting facilities. and 
equipment for the NRC. 

(c) Notice of an oil discharge or 
release of a hazardous substance in an 
amount equal to or greater than the 
reportable quantity must be made 
immediately in accordance wJth 33 CFR 
part 153. subpart B. and 40 CFR part 302. 
respectively. Notification shall be made 
to the 1\'RC Duty Officer. HQ USCG. 
Washington. DC. telephone {800) 424-
8<i02 or (202) 267-2675. All notices of 
discharges .or releases received at the 
:\RC will be re1ayed immediately ·by 
telephone to the OSC. 

§ 300.130 Oeterminations1o initiate 
response and special-condi:tions. 

(a) In accordance with CWA and 
CERCLA. the Administrator of·EPA-or 
the Secretary.of the Department in 
which the USCG is-operating. as 
appropriate.1s authorized ·to act for -the 
United States ·to :take response measures 
deemed necessary to protect the public 
health or welfare or environment from 
discharg€s of oil-or releases•of 
hazardous .substances. pollutants. or 
contaminan:ts except with respect to 
such r.eleases on .or .from \lessels ·Gr 

facilities under :the :jurisdiction .. custody; 
or con trol.of other federal :agencies. 

[b) T.he .Administrator oi EPA :or the 
Secretary ;of lbe :Department Jill ·which 
the USCG is openrt:ing. as appr.apriate. is 
authorized to initiate appropriate 
response actiYities when the 
Administrator or Secretary determines 
that: 

(1) Any oil is discharged from any 
vessel or offshore ·or ·onshore iacihty 
into or upon the navjgable waters of the 
United:States. adjoining shorelines. or 
into or upon the -waters of.the 
contiguous zone. orin .connection with 
activities under ,th.e :Quter·Cantinental 
Shelf Lands Act or the -Deepwater Port 
Act of 1974, Cll' whlch may affect.natural 
resources belonging ta. .appertaining to. 
or under exclusive :management 
authority of 1he United States; 

(2) Any hazardous -subsiance is 
released or1hete is a threat of such a 
release into the -enNironment. or :there is 
a release·or .threat-of-release into the 
environment-of .any pwluhmt or 
contaminant whioh,may present an 
imminent iin.d :substantial danger to ·the 
public h.ealth.or :welfare; or 

(3) A marine·clisaster in OI'Upon the 
navigable waters -of -the United States 
has created a substantial threat of a 

po:iution hazu;-d to the ;:;ul.Jiic he~ith or 
welfare because of a disch2rge or 
release. or an imminent discharge or 
release. from a Yessel of large quantities 
cf oil or hazardous substances 
designated pursuant to section 
311(b)(Z}(AJ of the CW A. 

(c) Whene1:er there is such a marine 
disaster. the Administrator of EPA or 
Secretary of the Department in which 
the USCG is operating may: 

[1) Coordinate and direct all public 
and private-efforts to abate the thre3t; 
and 

[2) Summarily remo\:e and. if 
necessar~. destroy the vessel by 
whatever mca'1S are available without 
regard to any prm:isions of law 
governing the employment of personnel 
or the expenditure of appropriated 
funds. 

(d) Ih addition to any actions taken by 
a state or .local government, the 
Administrator ofEPA or the Secretary of 
the Department in which the USCG is 
operating may request the U.S. Attorney 
General to secure the relief necessary to 
abate a threat if the Administrator or 
Secretary determines: 

(1) That there is an imminent and 
substantial threat to the .pub1ic health or 
welfare or the environment because of 
discnarge of oil from any offshore or 
onshore facility into or upon the 
navigable waters of1he United 'States; 
or 

(2) That there may be an imminent 
and substantral·endangerment to the 
publichealth·or welfare or·1he 
environment because ·of a ·Fe1ease of -a 
hazardous substance .from -a 'facility. 

(e) Response actions to remove 
discharges originating from operations 
conducted subject to the Outer 
Continental ShelTLands Act shall be in 
accordance witn the NCP. 

(f) Where appropriate. when a 
discharge ·or release involves 
radioactive ·materials. the lead ·or 
support federal agency shall act 
consistent with the notification and 
assistance procedmes rlesc:ribed :in :the 
appropri<rte Federal Radiolugical Plan. 
For:2he p.w:pose oftheNCP. the Federal 
Radiological .Emergency Response Plan 
(FRERP) •(50 ,f.R 46542 • .November 8. 1985) 
is the appropriate plan. 

fg) :RemCJ\Ial :actions :inv:olmg nuclear 
we a pans shonld :be :.conducted in 
accordance with the joint Dep..a:rtme:nt of 
Defense, :Department .ofEnergy. mtd 
Federal :Emergency Management 
Agency Agreement for Res.ponse 1o 
Nuclear Incidents and .Nuclear We.!fPons 
Significant:ln.cidents !January ll •. 1981). 

(h) If the .situation is 1leyond tlte 
capability .:of state and local 
gm1emments :and the -statutory .authority 
of .federal agencies, the Presiderrt may, 

under ;:-te Disaster Re1ief Act of 1Y7 -l. <.let 

upon a reqt:est by the gover:1or ami 
declare a major disaster or emergency 
and appoint a Federal Cvordinat:ng 
Officer (FCO) to coordinate all fecierai 
disaster assist2nce activities. In such 
cases. the OSC/RPM wouid continue to 
carry out OSC/RPM responsibilit:es 
under the NCP, but would coordinate 
those activities with the FCO to ensure 
consistency with other federal disaster 
assistance activities. 

§ 300.135 Response operations. 

(a) The OSC/P.PM. consistent with 
§ § 300.120 and 3U0.125, shall direct 
response efforts-and coordinate all other 
efforts at fhe scene of a discharge or 
release. As part of the planning and 
preparation for response. the OSCs/ 
RPMs shall be predesignated by the 
regional or district head of the lead 
agency. 

(b) Thefrrst federal official affiliated 
with an NRT member agency to ~arrrve at 
the scene of a dischcrrge orTclease 
should coordinate 11ctivities under 'the 
NCP and is authorized to initiate. in 
consultation with the OSC, any 
necessary actions normally ·carried ou1 
by the -osc until the arrtval of the 
predesignated OSC. This official may . 
initiate fed era] Fund-financed actions 
only as authorized by the OSC or. if the 
OSC is .unav.ailable. .the authorized 
representatille ofthe lea'd agency. 

(c) The OSC/RPMsb.an. to the extent 
practicable. collect per.tinent facts about 
the discharge or release. suc'h as 'its 
source and cause; the identific.a:tion .of 
potenti.a'll¥ .responsible parties; ihe 
nature. amount. and location of 
discharged or released materials: .th.e 
probable direction and time of tl:avel of 
discharged or released materials; the 
pa th.way.s .to hwnan .and enviwnmen.W 
exposure; the .potential impact on human 
health. welfare. and.safet:y and the 
envir.onment; the potential .impact on 
natural resour.ces .and property whlch 
may be affected; priorities for protecting 
human health and welfare and the 
environment; and .appropriate cost 
documentation. 

(d) The OSC's/RP.M's-efforls shall be 
coordinated with•other apprapr.iate 
federal. ·state, local. and ·private 
response agencies. OSCs/:RPMs may 
designate :capable .p.ersens from federal. 
state. ·or1oca!.agencies te act ;as .1heir 
on-scene :repr.esentali\les. State and 
local governments. however . .ane not 
authorized to1ake.actions under 
subparts D and.E.of the NCP that 
involve expenditures ·of CW A aection 
311[k) or CERCLA funds unless an 
appropriate ·contract or :cooperative 
agreement has been established. 
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(e) The OSC/RP~t should consult 
reg~larly with the RRT in carr::ir!g out 
the i'\CP and keep the RRT informed of 
activities under the r-.;cP. 

(I) The OSC/RPM shall advise the 
support agency as promptly as possible 
of reported releases. 

(g) The OSC/RP~t shall immediately 
notify FE:MA of situations potentially 
requiring evacuation, temporary 
housing. or permanent relocation. In 
addition, the OSC/RPM shall evaluate 
incoming information and immediately 
advise FE~lA of potential major disaster 
situations. 

(h) In those instances where a 
possible public health emergency exists, 
the OSC/RP.M should notify the HHS 
representative to the RRT. Throughout 
response actions, the OSC/RPM may 
call upon the HHS representative for 
assistance in determining public health 
threats and cail upon the Occupational. 
Safety and Health Administration 
(OSHA) and HHS for advice on worker 
health and safety problems. 

(i) All federal agencies should plan for 
emergencies and develop procedures for 
dealing with oil discharges and releases 
of hazardous substances, pollutants, or 
contaminants from vessels and facilities 
under their jurisdiction. All federal 
agencies, therefore, are responsible for 
designating the office that coordinates 
response to such incidents in 
accordance with the NCP and applicable 
federal regulations and guidelines. 

UJ The OSC/RPM shall promptly 
notify the trustees for natural resources 

. of discharges or releases that are 
. '.injuring or may injure natural resources 
, '·under their jurisdiction. The OSC or · 
• RPM shall seek to coordinate all 

response activities with the natural 
resource trustees. 

(k) Where the OSC/RPM becomes 
aware that a discharge or release may 
adversely affect any endangered or 
threatened species, or result in 
destruction or adverse modification of 
the habitat of such species. the OSC/ 
RPM should consult with the DOl or 
DOC (NOAA). 

(l) The OSC/RPM is responsible for 
addressing worker health and safety 
concerns at a response scene, in 
accordance with§ 300.150. 

(m) The OSC shall submit pollution 
reports to the RRT and other 
appropriate agencies as significant 
developments occur during response 
actions. through communications 
networks or procedures agreed to by the 
RRT and covered in the RCP. 

(n) OSCs/RPMs should ensure that all 
appropriate public and private interests 
are kept informed and that their 
concerns are considered throughout a 
response, to the extent practicable, 

cni!.sistent with the requirerr.ents of 
§ 300.155 of this part. 

§ 200.140 Multi-regional responses. 

(a) If a discharge or release ~oves 
from the area covered bv one RCP or 
OSC contingency plan i.~to another area. 
the authority for response actions 
should likewise shift. If a discharge or 
release affects areas covered bv two or 
more RCPs, the response mechanisms of 
both may be activated. In this case. 
response actions of all regions 
concerned shall be fully coordinated as 
detailed in the RCPs. 

(b) There shall be only one OSC and/ 
or RPM at any time during the course of 
a response operation. Shouid a 
discharge or release affect two or more 
areas. EPA, the USCG, DOD, DOE. or 
other lead agency, as appropriate. shall 
give prime consideraticn to the area 
vulnerable to the greatest threat. in 
determining which agency should 
provide the OSC and/or RP~t The RRT 
shall designate the OSC and/or RPM if 
the RRT member agencies who have 
response authority within the affected 
areas are unable to agree on the 
designation. The NRT shall designate 
the OSC and/ or RPM if members of one 
RRT or two adjacent RRTs are unable to 
agree on the designation. 

(c) Where the USCG has initially 
provided the OSC for response to a 
release from hazardous waste 
management facilities located in the 
coastal zone, responsibility for response 
action shall shift to EPA or another 
federal agency, as appropriate . 

§ 300.145 Special teams and other 
assistance available to OSCs/RPMs. 

(a) Strike Teams, collectively known 
as the National Strike Force (NSF}, are 
established by the USCG on the Pacific 
coast and Gulf coast (covering the 
Atlantic and Gulf coast regions). to 
provide assistance to the OSC/RPM. 

(1) Strike Teams can provide 
communications support, advice, and 
assistance for oil and hazardous 
substances removal. These teams also 
have knowledge of shipboard damage 
control, are equipped with specialized 
containment and removal equipment. 
and have rapid transportation available. 
When possible, the Strike Teams will 
provide training for emergency task 
forces to support OSCs/RPMs and assist 
in the development of RCPs and OSC 
contingency plans. 

(2) The OSC/RPM may request 
assistance from the Strike Teams. 
Requests for a team may be made 
directly to the Commanding Officer of 
the appropriate team, the USCG member 
of the RRT, the appropriate USCG Area 

Commander. or the Co:nrr.a::d.1::: •Jf ::-:e 
USCG through the ~RC. 

(b) Each USCG OSC manages 
emergency task forces trained to 
eva!..:ate. monitor, and supervise 
pol:ution responses. Additionally. they 
have limited "initial aid" response 
capability to deploy equipment prior to 
the arrival of a cleanup contractor or 
other response personnel. 

(c)(1) The Environmental Response 
Team (ERT) is established byE?.\ in 
accordance with its disaster and 
emergency responsibilities. The ERT hcs 
expertise in treatment technology. 
biology. chemistry. hydrology. geolo~y. 
and engineering. 

(2) The ERT can provide access to 
special decontamination equipment fer 
chemical releases and advice to the 
OSC/RPl\·1 in hazard evaluation: risk 
assessm'ent; multimedia samp!i~g and 
analysis program; on-site safety, 
including development and 
implementation plans; cleanup 
techniques and priorities; water sup;:>ly 
decontamination and protection: 
application of dispersants; 
environmental assessment; degree of 
cleanup required; and disposal of 
contaminated material. 

(3) The ERT also provides both 
introductory and intermediate level 
training courses to prepare response 
personnel. 

(4) OSC/RPM or RRT requests for 
ERT support should be made to the EPA 
representative on the RRT; EPA 
Headquarters, Director, Emergency 
Response Division; or the appropriate 
EPA regional emergency coordinator. 

(d) Scientific support coordinators 
(SSCs) are available, at the request of 
OSCs/RPMs, to assist with actual or 
potential responses to discharges of oil 
or releases of hazardous substances. 
pollutants. or contaminants. The SSC 
will also provide scientific support for 
the development of RCPs and OSC 
contingency plans. Generally. SSCs are 
provided by NOAA in coastal and 
marine areas, and by EPA in inland 
regions. In the case of NOAA. SSCs may 
be supported in the field by a team 
providing, as necessary, expertise in 
chemistry, trajectory modeling, natural 
resources at risk, and data management. 

(1) During a response. the SSC serves 
under the direction of the OSC/RP:\.1 
and is responsible for providing 
scientific support for operational 
decisions and for coordinating on-scene 
scientific activity. Depending on the 
nature of the incident, the sse can be 
expected to provide certain specialized 
scientific skills and to work with 
governmental agencies, universities. 
community representatives, and 
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industry to compile information that 
would assist the OSC/RP~ in assessing 
the hazards and potential effects of 
discharges and releases and in 
developing response strategies. 

(2) If requested by the OSC/RPM. the 
sse will serve as the principal liaison 
for scientificinformation and will 
facilitate communications to ..and from 
the scientific community on response 
issues. The SSC. in this .role. will strive 
for a consensus on scientific issues 
surrounding the response but will also 
ensure that any differing opinions within 
the community are•communicated to the 
OSC/RPM. 

(3) The SSC will assist the OSC/RPM 
in responding to requests for assistance 
from .state .and federal agencies 
regarding scientific .studies .and 
enYironmental.assessments. Details on 
access .to scientific support shall be 
included in the RCPs. 

(e) For marine salvage operations, 
OSCs/RPMs With .responsibility for 
monit.Qcing, eval.witing, m sup.enising 
these activities should request tecbnical 
assistance from DOD, the Strike Teams. 
or commercial sa]vors .as necessary .to 
ensure that pro.Per actions are tal<en. 
Marine salvage operations genera1ly fall 
into five .categories: 'Afloat salvage; 
offshore salvage; river and harbor 
clearance; cargo salvage; and rescue 
towing. Each category requires different 
knowledge ·and ·specialized "types uf 
equipment. The 'COmplexity of such 
operations·mey be further·compmm.ded 
by local enviTonmental~md ·geographic 
conditions. The natme of marine salvage 
and the conditions under which it occurs 
combine to make l!uoh ·operations 
imprecise, ·difficult, hazardous, and 
expensive. Thus. ·.responsible parties or 
other-persons attempting to .perform 
such operations ·without :adequate 
knowledge. .equipment. ;and -IDCperience 
could aggra;vate, nther :tha:n .relieve. the 
situation. 

(f) Radiological Assistance Teams 
(RATs) have been established by EPA's 
Office,of :Radiation :Prflgrams (ORP) to 
provide response .arul :SUppert for 
incidents or -sites ;camaining radiological 
hazards. Expertise is available :in 
radiation monitoring, radionuclide 
analysis, radiation health phy.sics, cmd 
risk assessment .Radiological 
Assistance Teams .can ·pl'o.vide ·OIH>ite 
support including.mobile monitoring 
laboratories for field:analyses of 
samples and flXed laboratories for 
radiochemical -sampling and :analyses. 
Requests for snppm1 may "be ·made 24 
hours .a ·day to ihe .Radiological 
Response ·Coordinator in tile £PA Office 
of Radiation iP.rograms. Assistance is 
also trVailable .fi:am ·the :Depariment ,uf 
Energy :and other :federal.agencies. 

(g) The USCG Public Information 
Assist Team (PlAT) is available·to.assist 
OSCs/RPMs and regional or district 
offices to meet the demands for public 
information and participation . .Its use is 
encouraged any time the OSC/RPM 
requires outside ·public affairs support. 
Requests for the PM. T may be .made 
through the NRC. 

§ 300.150 Worker health and safety. 

(a) Response .actions under the NCP 
will comply with the provisions for 
response action worker safety and 
health in 29 CFR 1910.120. 

(b) In a response action taken by a 
responsible party, the responsible party 
must assure that an occupational safety 
and health program ·consistent with Z9 
CFR 1910.!20 is made available for the 
protection ofworkers at the response 
site. 

(c) In a response ta'ken .under !he NCP 
by a lead agency, an oc.cupational.saiety 
and health progr.am should he made 
availab1e for 1he pr.ote.c.tion of workers 
at the r.espanse site, consistent :with, and 
to the extent required by, 29 CFR 
1910.120. Contracts ·relating·to .a 
response action under the NCP should 
contain assurances that .tbe·.oontrac.ter 
at the response site wilLcomply with 
this program and wi\h any applicable 
provisions ofthe OSHAct and state 
OSH laws. 

(di) 'When a state, .or political 
subdi:¥ision .df :a state, without 1m 

OSHA-approved ·state plan is 1he lead 
agency for ·response, 1he •!rtate or 
politicalsubdivision must·comply with 
standards in 40 CFR part 311, 
promulgated by EPA Jrursuant to section 
126(D of SARA. 

(e) Requirements, stanclards. and 
regulations of fue Occupational Safety 
and Health Act of 1970 (29 U;S.C . .651 et 
seq.) (OSH Act) and of state laws with 
plans approved under section ~B of the 
OSH Act (stale OSHlaw.s),.not directly 
referenced in paragrap'hs (a) througb.(d) 
of this section,llllllsthe complied w.ith 
where applicable. Federal GSI:I.A.ct 
requirements .inClude, among otlrer 
things. Construction Standards {29 CFR 
part 1926), .Geru!Xal Jndusby .Standards 
(29 CFR part 1910),.and the general duty 
requirement .of. section 5!a)(1J ·of the 
OSH1\ct (29-ltS.C. 654(:a1(1}) . .Nm actien 
by the lead.agency :w.i.tlu:espect w 
response activities under :the .NCP 
consti.Urtes.an exe.r.cise of statutory 
authority within the mealling of section 
4(b)(1) of the OSH Act. All 
govemm.ental asencies ·and private 
employers are directly .responsible far 
the health and ·safety ·of their awn · 
employees. 

§ 300.155 Public information and 
community relations. 

(a) Whim an incident occurs. it is 
imperative to gi.ve the public prompt. 
accurate information on the nature of 
the incident and the actions .unden'llaV 
to mitigate the damage. OSCs/RPMs · 
and community relations personnel 
should ensure that an appropriate public 
and private interests are kept informed 
and that their concerns are considered 
throughout a response. They should 
coordinate with available public affairs/ 
community relations resources to carry 
out this responsibility. 

(b) An on-scene news office may be 
established to coordinate media 
relations and to issue official federal 
information on an incident. Whenever 
possible. it will be headed by a 
representative ofthe lead agency. The 
OSC/RP~t determines .the location of 
the on-scene news office. but every 
effort should be made to locate it near 
the scene .af the incident. If a 
participating agenc;y beiiff\les public 
interest warrants the Issuance of 
statements .and an an-scene news office 
has not been established, .the affected 
agen.cy Shou1d.recommend.its 
establis'hment. All federal news :r.eleases 
or sta temen!s by ,par1icipa ling .agencies 
should be clear.ed .thr.augb fhe 0'3C/ 
RPM. 

(c) The.community r.elations 
requir.ements .specified in U 300.415. 
300.430, and 300.4.35.apply to.r-~ 
remedial. and enforcement :actions .and 
are intended 'to :P·ramate ·active 
communicatian.between .communities 
affected by tlischarges or re1eas.es and 
the lead agency responsible for respOIIse 
actions . .Canmronizy il.elotions .Plans 
(CRPs) are .required :by ·EPA .for certain 
response actiQDS. The OSC/RPM should 
ensure .coor.dination w.ith·suchplans 
which may :be in effect .at the -scene of a 
discharge or releaile or which may need 
to be dev~loped .during follow-up 
activities. 

§ 300.160 Documentation .and cost 
recovery. 

(.a) .Far r.ele.as.es af .a :bazardo.us 
substance, .poTintant ,or·contaminant. .the 
following provisiCI.IIS .appl:Y: . 
· (1) During all phases gf Pesponse .. the 
lcad..agency shall cgmple1e and 
maintain documentation w &UJlpw-t.all 
actions taken under the NCP and to 
form the basis for cost recovery. In 
general. documentation 'lihaH be 
suffu::ient to :pxln"ide the ~mm:e mW 
circumstances ,of the :release, tile 
iden ti cy nf :respansilile }lmiiell, the 
response :action :taken, BDcms.te 
acc:omrting ·ofiederal. :state, .or ~ci\ISte 
party costs~ fonesponse 
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actions, and impacts and potential 
impacts to the public health and welfare 
and the environment. Whe~e aoolicable. 
documentation shall state when. the 
NRC received notification of a release of 
a reportable w:antity. 

(2) The information and re;:wrts 
obtained by the lead agency for Fund­
f:!'.anced ~esponse actions sh::.!l. as 
aFpropriate. be tr:?.nsmitted tc the chair 
of the RRT. Copies can then be 
forwarded to the NRT. members of t!Je 
RRT. and others as appropriate. In 
aJdition. CSCs shall submit reports as 
required under § 300.165. 

(3) The lead agency shall make 
available to the trustees of affected 
natural resources information and 
documentation that can assist the 
trustees in the determination of actual or 
potential natural resource injuries. 

(b) For discharges of oil, 
documentation and cost recovery 
provisions are described in § 300.315. 

(c) Response actions undertaken by 
the participating agencies shall be 
carried out under existing programs and 
authorities when available. Federal 
agencies are to make resources 
available, expend funds, or participate 
in response to discharges and releases 
under their existing authority. 
Interagency agreements may be signed 
when necessary to ensure that the 
federal resources will be available for a 
timely response to a discharge or 
release. The ultimate decision as to the 
appropriateness of expending funds 
rests with the agency that is held 
accountable for such expenditures. 
Further funding provisions for 
discharges of oil are described in 
§ 300.335. 

(d) The Administrator of EPA and the 
Administrator of the Agency for Toxic 
Substances and Disease Registry 
(ATSDR) shall assure that the costs of 
health assessment or health effect 
studies conducted under the authority of 
CERCLA section 104(i) are documented 
in accordance with standard EPA 
procedures for cost recovery. 
Documentation shall include 
information on the nature of the 
hazardous substances addressed by the 
research, information concerning the 
locations where these substances have 
been found, and any available 
information on response actions taken 
concerning these substances at the 
location. 

§ 300.165 OSC reports. 
(a) Within one year after completion 

of removal activities at a major 
discharge of oil, a major release of a 
hazardous substance, pollutant. or 
contaminant. or when requested by the 
RRT, the OSC/RPM shall submit to the 

R;\T a complete report on the iemoval 
operation and the actions taken. The 
OSC/RPM shall at the same time se!'.d a 
copy of the report to the Secretary of the 
NRT. The RRT shall review the OSC 
report and send to the NRT a copy of the 
OSC report with its corr:rr:ents or 
recommendations within 30 davs aile~ 
t!1e RRT has received the OSC ~eport. 

(b) The OSC report shall record the 
situation as it developed, the actions 
taken, the resources committed. and the 
problems encountered. 

(c) The format for the OSC report 
shall be as follo·.vs: 

(1) Summary of Events-a 
chronological narrative of a!! events, 
including: 

(i) The location cf the hazardous 
substance, pollutant, or contaminant 
release or oil discharge, including, for oil 
discharges, an indication of whether the 
discharge was in connection with 
activities regulated under the Outer 
Continental Shelf Lands Act (OCSLA), 
the Trans-Alaska Pipeline Authorization 
Act, or the Deepwater Port Act; 

(ii) The cause of the discharge or 
release; 

(iii) The initial situation; 
(iv) Efforts to obtain response by 

responsible parties; 
(v) The organization of the response, 

including state participation; 
(vi) The resources committed; 
(vii) Content and time of notice to 

natural resource trustees relating injury 
or possible injury to natural resources; 

(viii) Federal-or state trustee damage 
assessment activities and efforts to 
replace or restore damaged natural 
resources; 

(ix) Details of any threat abatement 
action taken under CERCLA or under 
section 311(c) or (d) of the CWA; 

(x) Treatment/disposal/ alternative 
technology approaches pursued and 
followed; and 

(xi) Public information/community 
relations activities. 

(2) Effectiveness of removal actions 
taken by: 

(i) The responsible party(ies); 
(ii) State and local forces; 
(iii) Federal agencies and special 

teams; and 
(iv) Contractors, private groups, and 

volunteers, if applicable. 
(3) Difficulties Encountered-A list of 

items that affected the response, with 
particular attention to issues of 
intergovernmental coordination. 

(4) Recommendations-OSC/RPM 
recommendations, including at a 
minimum:. 

(i) Means to prevent a recurrence of 
the discharge or release; 

(ii) Improvement of response actions: 
and 

[iii) Any r(?commended char:ges in t~e 
:~CP. RCP. OSC contingency ;::tan. ar.d. 
as appropriate. plans developed under 
section 303 of SARA and o!her local 
eme~gency response plans. 

§ 300.170 Federal agency participation. 
Federal agencies listed in§ 300.175 

have duties established bv statute. 
executive order, or Presid~r:tial di:-ccti•.e 
v .. ·hich may apply to federal respo:rse 
actions following, or in prevention of. 
the discharge of oil' or release of a 
hazardous substance. pollutant, or 
contaminant. Some of these ager.cies 
a!so have duties relating io the 
rehabilitation, restoration, or 
replace:ne:1t of nat•Jral resources ir.jured 
or lost as a result of such discharge or 
release ·as described in subpart G of this 
part. The NRT and RRT organiza!ional 
structure, and the NCP, federal regional 
contingency plans (RCPs). and OSC 
contingency plans. described in 
§ 300.210, provide for agencies to 
coordinate with each other in carrying 
out these duties. 

(a) Federal agencies may be called 
upon by an OSC/RPM during response 
planning and implementation to provide 
assistance in their respective areas of 
expertise, as described in § 300.175. 
consistent with the agencies' 
capabilities and authorities. 

(b) In addition to their general 
responsibilities, federal agencies should: 

(1) Make necessary information 
available to the Secretary of the NRT. 
RRTs. and OSCs/RPMs. 

(2) Provide representatives to the l\"RT 
and RRTs and otherwise assist RRTs 
and OSCs, as necessary, in formulating 
RCPs and OSC contingency plans. 

(3) Inform the NRT and RRTs. 
consistent with national securitv 
considerations, of changes in th~ 
availability of resources that would 
affect the operations implemented under 
the NCP. 

(c) All federal agencies are 
responsible for reporting releases of 
hazardous substances from facilities or 
vessels under their jurisdiction or 
control in accordance with section 103 
ofCERCI..A. 

(d) All federal agencies are 
encouraged to report releases of 
pollutants or contaminants or discharges 
of oil from vessels under their 
jurisdiction or control to the NRC. 

§ 300.175 Federal agencies: additional 
responsibilities and assistance. 

(a) During preparedness planning or in 
an actual response, various federal 
agencies may be called upon to provide 
assistance in their respective areas of 
expertise, as indicated in paragraph (b) 
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of this section. consistent with agency 
legal authorities and capabilities. 

(b) The federal agencies include: 
[1) The United States Coast Guard 

(USCG]. as provided in H U.S.C. 1-3. is 
an agency in the Department of 
Transportation (DOT). except when 
operating as an agency in the United 
States Navy in time of war. The L'SCG 
provides the N'RT vice chair. co-chairs 
for the standing RRTs. and 
predesignated OSCs for the coastal 
zone. as described in § 300.120(a)(1). The 
USCG maintains continuously manned 
facilities which can be used for 
command, control. and 5urveillance of 
oil discharges and hazardous substance 
releases occurring in the coastal zone, 
The USCG also offers expertise in 
domestic and international fields of port 
safety and security, maritime law 
enforcement, ship navigation and 
construction, and the manning. 
operation, and safety of vessels and 
marine facilities. The USCG may enter 
into a contract or cooperative agreement 
with the appropriate state in order to 
implement a response action. 

(2) The Environmental Protection 
Agency (EPA) chairs the NRT and co­
chairs, with the USCG, the standing 
RRTs; provides predesignated OSCs for 
the inland zone and RPMs for remedial 
actions except as otherwise provided; 
and generally provides the sse for 
responses in the inland zone. EPA 
provides expertise on environmental 
effects of oil-discharges or releases of 
hazardous substances, pollutants. or 
contaminants, and environmental 
pollution control techniques. EPA also 
provides legal expertise on the 
interpretation of CERCLA and other 
environmental statutes. EPA may enter 
into a contract or cooperative agreement 
with the appropriate state in order to 
implement a response action. 

(3) The Federal Emergency 
Management Agency (FE..\1A) provides 
guidance, policy and program advice, 
and technical assistance in hazardous 
materials and radiological emergency 
preparedness activities (planning, 
training, and exercising). In a response, 
FEivfA provides advice and assistance 
to the lead agency on coordinating 
relocation assistance and mitigation · 
efforts with other federal agencies. state 
and local governments, and the private 
sector. ~ may enter into a contract 
or cooperative agreement with the 
appropriate state or political subdivision 
in order to implement relocation 
assistance in a response. In the event of 
a hazardous materials incident at a 
major disaster or emergency declared by 
the President, the lead agency shall 
coordinate hazardous materials 
response with the Federal Coordinating 

Officer (FCO) appointed by the 
President. 

(4) The Department of Defense (DOD) 
has responsibility to take all action 
necessary with respect to releases 
where either the release is on. or the 
sole source of the release is from. anv 
facility or vessel under the jurisdicti~n. 
custodv. or control of DOD. DOD mav 
also, consistent with its operational . 
requirements and upon request of the 
OSC, provide locally deployed United 
States Navy oil spill equipment and 
provide assistance to other federal 
agencies on request. The following two 
branches of DOD have particularly 
relevant expertise; 

(i) The United States Army Corps of 
Engineers has specialized equipment 
and personnel for maintaining 
navigation channels. for removing 
navigation obstruction, for 
accomplishing structural repairs. and for 
performing maintenance to hydropower 
electric generating equipment. The 
Corps can also provide design services, 
perform construction. and provide 
contract writing and contract 
administrative services for other federal 
agencies. 

(ii) The United States Navy (USN) is 
the federal agency most knowledgeable 
and experienced in ship salvage. 
shipboard damage control, and diving. 
The USN has an extensive array of 
specialized equipment and personnel 
available for use in these areas as well 
as specialized containment, collection, 
and removal equipment specifically 
designed for salvage-related and open­
sea pollution incidents. 

(5) The Department of Energy (DOE) 
generally provides designated OSCs/ 
RPMs that are responsible for taking all 
response actions with respect to 
releases where either the release is on. 
or the sole source of the release is from, 
any facility or vessel under its 
jurisdiction. custody, or control, 
including vessels bareboat-chartered 
and operated. In addition, under the 
Federal Radiological Emergency 
Response Plan (FRERP), DOE provides 
advice and assistance to other OSCs/ 
RPMs for emergency actions essential 
for the control of immediate radiological 
hazards. Incidents that qualify for DOE 
radiological advice and assistance are 
those believed to involve source, by­
product. or special nuclear material or 
other ionizing radiation sources, 
including radium, and other naturally 
occurring radionuclides, as well as 
particle accelerators. Assistance is 
available through direct contact with the 
appropriate DOE Radiological . 
Assistance Coordinating Office.· · 

(6) The Department of Agriculture 
(USDA) has scientific and technical 

C<Jpability to measure. evaluate, and 
monitor, either on the ground or by use 
of aircraft. situations where natural 
resources including soil. water, wildlife. 
and vegetation have been impacted by 
fire. insects and diseases. floods, 
hazardous substances, and other r.atu•al 
or man-caused emergencies. The USDA 
may be contacted through Forest Service 
emergency staff officers who are the 
designated members of the RRT. 
Agencies within USDA have relevant 
capabilities and expertise as follows: 

(i) The Forest Service has 
responsibility for protection and 
management of national forests and 
national grasslands. The Forest Service 
has personnel. laboratory, and field 
capability to measure, evaluate, 
monitor. and control as needed, releases 
of pesticides and other hazardous 
substances on lands under its 
jurisdiction. 

(ii) The Agriculture Research Service 
(ARS) administers an applied and 
developmental research program in 
animal and plant protection and 
production; the use and improvement of 
soil, water, and air; the processing, 
storage, and distribution of farm 
products; and human nutrition. The ARS 
has the capabilities to provide 
regulation of, and evaluation and 
training for, employees exposed to 
biological. chemical. radiological, and 
industrial hazards. In emergency 
situations, the ARS can identify, control, 
and abate pollution in the areas of air, 
soil. wastes, pesticides, radiation, and 
toxic substances for ARS facilities. 

(iii) The Soil Conservation Service 
(SCS) has personnel in nearly every 
county in the nation who are 
knowledgeable in soil. agronomy. 
engineering, and biology. These 
personnel can help to predict the effects 
of pollutants on soil and their 
movements over and through soils. 
Technical specialists can assist in 
identifying potential hazardous waste 
sites and provide review and advice on 
plans for remedial measures. 

(iv) The Animal and Plant Health 
Inspection Service (APHIS) can respond 
in an emergency to regulate movement 
of diseased or infected organisms to 
prevent thE; spread and contamination of 
nonaffected areas. 

(v) The Food Safety and Inspection 
Service (FSIS) has responsibility to 
prevent meat and poultry products 
contaminated with harmful substances 
from entering human fo.od channels. In 
emergencies. theFSIS works with other 
federal and state agencies to establish 
acceptabilitY for slaughter of exposed or 
potentially exposed animals and their 
products. In addition they are charged 
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with managing the Federal Radiological 
Eme:gency Response Program for the 
CSDA. 

(7) The Depa:tr:-.c:-~t of Cc:nmerce 
(DOC). through NOAA. prcvides 
scientific support fc: response and 
cor.tir.gency planning in coastal and 
marine areas. including assessments of 
Ll-}e hazards that may be involved. 
predictions of movement and dispersicn 
of oil and hazardous substances throug.l-t 
trajectory modeling. and informaticn c~n 
the sensitivity of coastal environmer.ts 
to oil and hazardous substances: 
provides expertise on living marine 
resources and their habitats, including 
endangered species. marine mamr:1als 
and National Marine Sanctuary 
ecosystems: provides information on 
actual and predicted meteorological, 
hydrological. ice, and oceanographic 
conditions for marine, coastal. and 
inland waters, and tide and circulation 
data for coastal and territorial waters 
and for the Great Lakes. 

(8) The Department of Health and 
Human Services (HHS) is responsible 
for providing assistance on matters 
related to the assessment of health 
hazards at a response. and protection of 
both response workers and the public's 
health. HHS is delegated authorities 
under section 104(b) of CERCLA relating 
to a determination that illness, disease. 
or complaints thereof may be 
attributable to exposure to a hazardous 
substance, pollutant. or contaminant. 
HHS programs and services may be 
carried out through grants. contracts. or 
cooperative agreements. The basic 
research programs shall be coordinated 
with the Superfund research. 
demonstration. and development 
program conducted by EPA and DOD 
through the mechanisms provided for in 
CERCLA. Agencies within HHS have 
relevant responsibilities. capabilities. 
and expertise as follows: 

(i) The Agency for Toxic Substances 
and Disease Registry (ATSDR). under 
section 104(i) of CERCLA, is required to: 
Establish appropriate disease/exposure 
registries: provide medical care and 
testing of exposed individuals in cases 
of public health emergencies; develop. 
maintain. and provide information on 
health effects of toxic substances: 
maintain a list of areas restricted or 
closed because of toxic substances 
contamination; conduct research to 
determine relationships between 
exposure to toxic substances and 
illness; conduct health assessments at 
all NPL sites;. conduct a health 
assessment in response to a petition or 
provide a written explanation why an 
assessment will oat be conducted; 
together with EPA. identify the most 

hazardous substances related to 
CERCLA sites: together with EPA. 
develop guidelines for toxicological 
pre files for ho:izardous substances: 
develop a toxicological profile for all 
such substances; and develop 
educational materials related to heal~:t 
effects of t"oxic substances for health 
professionals. 

(ii) The National Instit:ttes for 
Envi;cnmental Health Sciences (~iiEI-fS) 
has been given the responsibilities 
under section 311(a) of CERCLA. to 
conduct and support programs of basic 
research, development, and 
demonstration: and to establish short 
course and continuing education 
programs. and graduate or advanced 
training. In addition. section 126(g) of 
SARA authorizes NIEHS to administer 
grants for training and education of 
workers who are or may be engaged in 
activities related to hazardous waste 
removal, containment, or emergency 
responses. 

(9) The Department of the Interior 
(DOl) may be contacted through 
Regional Environmental Officers 
(REOs). who are the designated 
members of RRTs. Department land 
managers have jurisdiction over the 
national park system. national wildlife 
refuges and fish hatcheries. the public 
lands. and certain water projects in 
western states. In addition. bureaus and 
offices have relevant expertise as 
follows: 

(i) Fish and Wildlife Service: 
Anadromous and certain other fishes 
and wildlife. including endangered and 
threatened specie$, migratory birds, and 
certain marine mammals; waters and 
wetlands; contaminants affecting 
habitat resources; and laboratory 
research facilities. 

(ii) Geological Survey: Geology • 
hydrology (ground water and surface 
water). and natural hazards . 

(iii} Bureau of Land Management: 
Minerals, soils, vegetation. wildlife. 
habitat, archaeology. and wilderness: 
and hazardous materials. 

(iv) Minerals Management Service: 
Manned facilities for Outer Continental 
Shelf (OCS) oversight. 

(vJ Bureau of Mines: Analysis and 
identification of inorganic hazardous 
substances and technical expertise in 
metals and metallurgy relevant to site 
cleanup. 

(vi) Office of Surface Mining: Coal 
mine wastes and land reclamation. 

(vii} National Park Service: Biological 
and general natural resources expert 
personnel at park units. 

(viii) Bureau of Reclamation: 
Operation and maintenance of water 

projects i:1 t~e West; engineerir:g ;1;;d 

hydrology: and reservoirs. 
(lx) Bureau of Indian Affairs: 

Coordination of activities affectlr.g 
Indian lands: assistance in iden!if~·in~ 
Indian tribal government officiais.· -

(x) o~·fice cf Territorial Affa;rs: 
Assistance in implementing the 0:CP :n 
American Samoa. Guam. the Pacific 
Island Governr.1ents. the :'--iorthern 
:-..Iariana bland:>. and the Virgin Isla:-:ds. 

(10) The Department of Justice [DOJ) 
can provide expert advice on 
complicated le3al questions arising from 
discharges or releases. and federal 
agency responses. In add:tion. the DOJ 
represents the federal government. 
incl!Jding its agencies. in litig:Ition 
relating to such discharges or releao;es. 

(11) The Department of Laber (DOL). 
through the Occupat!onal Safety <!nJ 
Health Administration (OSHA) and the 
states operating plans approved under 
section 18 of the Occupational Safety 
and Health Act of 1970 (OSH Act), has 
authority to conduct safety and health 
inspections of hazardous waste sites to 
assure that employees are being 
protected and to determine if the site is 
in compliance with: 

(i} Safety and health standards and 
regulations promulgated by OSHA (or 
the states) in accordance with section 
126 of SARA and all other applicable 
standards: and 

(ii) Regulations promulgated under the 
OSH Act and its general duty clause. 
OSHA inspections may be self· 
generated, consistent with its program 
operations and objectives. or may be 
conducted in response to requests from 
EPA or another lead agency. OSHA. may 
also conduct inspections in response, to 
accidents or employee complaints. : 
OSHA may also conduct inspections at 
hazardous waste sites in those states 
with approved plans that choose not to 
exercise their jurisdiction to inspect 
such sites. On request. OSHA wiU 
provide advice and assistance to EPA 
and other NRT/RRT agencies as well as 
to the OSC/RPM regarding hazards to 
persons engaged in response activities. 
Technical assistance may include 
review of site safety plans and work 
practices. assistance with exposure 
monitoring. and help with other 
compliance questions. OSHA may also 
take any other action necessary to 
assure that employees are properly 
protected at such response acth.;ties. 
Any questions about occupational 
safety and health at these sites should 
be referred to the OSHA Regional 
Office. 

(12) The Department of 
Transportation (DOT) provides response 
e>..-pertise pertaining to transportation of 
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oil or hazardous substa:1ces b\' ail 
:nodes of tra!1SDortation. Thro~2h the 
Research and Special Programs­
?.d;ninistration (RSPA). DOT offers 
ex;::ertise in the requirements fer 
packaging. handling. and transporting 
re;:;ulated hazardous materials. 

(13) The Department of State (DOS) 
will lead in the development of 
international joint continger.cy plans. It 
will also help to coordinate an 
i.::.ternational response when discharges 
or releases cross international 
boundaries or involve foreign flag 
\'essels. Additional:y. DOS will 
coordir.ate requests for assistance from 
foreign governments and U.S. proposals 
for conducting research at incidents that 
occur in waters of other countries. 

(14) The Nuclear Regulatory 
Commission will respond. as 
appropriate, to releases of radioactive 
materials by its licensees, in accordance 
with the NRC Incident Response Plan 
(l'lUREG-0728) to monitor the actions of 
those licensees and assure that the 
public health and environment are 
protected and adequate recovery 
operations are instituted. The Nuclear 
Regulatory Commission will keep EPA 
informed of any significant actual or 
potential releases in accordance with 
procedural agreements. In addition, the 
Nuclear Regulatory Commission will 
provide advice to the OSC/RPM when 
assistance is required in identifying the 
source and character of other hazardous 
substance releases where the Nuclear 
Regulatory Commission has licensing 
authority for activities utilizing 
radioactive materials. 

(15) The National Response Center 
(NRC), located at USCG Headquarters. 
is the national communications center. 
continuously manned for handling 
activities related to response actions. 
The NRC acts as the single federal point 
of contact for all pollution incident 
reporting and as the NRT 
communications center. These response 
actions include: Oil and hazardous 
substances, radiological, biological, 
etiological, surety materials. munitions. 
and fuels. Notice of discharges must be 
made, telephonically through a toll free 
number or a special local number 
(Telecommunication Device for the Deaf 
(TDD) and collect calls accepted.) The 
telephone report is distributed to any 
interested NRT member agency or 
federal entity that has established a 
written agreement or understanding 
with the NRC. Each telephone notice is 
magnetically voice recorded and 
manually entered into an on-line 
computer data base. The NRC tracks 
medium. major. and potential, major 
spills and provides incident summaries 

to all NRT members and other interested 
p01:-iies. The NRC evaluates incoming 
information and immediatelv advises 
FE~IA of a potential major disaster or 
evacuations situation. The r\RC 
provides facilities for the 1\RT to use in 
coordinating a national response action. 
when required: assists in arrJngements 
for regular as well as special NRT 
meetings and maintains information on 
the time and place of such meetings; and 
sends representatives to RRT meetings 
as appropriate. The NRC is available to 
assist all NRT agencies as needed. 

§ 300.180 State 3nd local participation In 
response. 

(a) Each state governor is requested to 
designate one state office/ 
representative to represent the state on 
the appropriate RRT. The state's office/ 
representative may participate fully in 
all activities of the appropriate RRT. 
Each state governor is also requested to 
designate a leao state agency that will 
direct state-lead response operations. 
This agency is responsible for 
designating the OSC/RPM for state-lead 
response actions. designating SACs for 
federal-lead response actions. and 
coordinating/communicating with any 
other state agencies, as appropriate. 
Local governments are invited to 
participate in activities on the 
appropriate RRT as may be provided by 
state law or arranged by the state's 
representative. Indian tribes wishing to 
participate should assign one person or 
office to represent the tribal government 
on the appropriate RRT. 

(b) In addition to meeting the 
requirements for local emergency plans 
under SARA section 303, state and local 
government agencies are encouraged to 
include contingency planning for 
responses, consistent with the NCP and 
the RCP, in all emergency and disaster 
planning. 

(c) For faciiities not addressed under 
CERCLA. states are encouraged to 
undertake response actions themselves 
or to use their authorities to compel 
potentially respon!;ible parties to 
undertake response actions. 

(d) States are encouraged to enter into 
cooperative agreements pursuant to · 
section 104(c)(3) and (d) of CERCLA to 
enable them to undertake actions 
authorized under subparts D and E of 
the NCP. Requirements for entering into 
these agreements are included in 
subpart F of the NCP. A state agency 
that acts pursuant to such agreements is 
referred to as the lead agency. In the 
event there is no cooperative agreement, 
the lead agency can be designated in a 
SMOA or other agreement. 

(e) Because state and local public 
safety organizations would normally be 

the kst government rep;-esentativ;:s at 
the scene of a discharge or release. •!-:ey 
are expected to ir.iiiate publ!c safety 
measures that a:e r.eces~ary to protect 
public health and welfare and that are 
consistent wi~h containment and 
cleanup requirements in the NCP. ar.d 
are responsible for directing evacuations 
pursuant to existing state or l::Jcal 
procedures. 

§ :;oo.1as Nongovernmental participation. 

(a) Industry groups. academic 
organizations. and others are 
encouraged to commit resources for 
response operations. Specific 
commitments should be listed in the 
RCP and OSC contingency plans. 

(b) The technical and scientific 
information generated by the local 
community, along with information from 
federal, state, and local governments. 
should be used to assist the OSC/RP~.-1 
in devising response strategies where 
effective standard techniques are 
unavailable. The SSC may act as liaison 
between the OSC/RPM and such 
interested organizations. 

(c) OSC contingency plans shall 
establish procedures to allow for well 
organized, worthwhile, and safe use of 
volunteers. including compliance with 
§ 300.150 regarding worker health and 
safety. OSC contingency plans should 
provide for the direction of volunteers 
by the OSC/RPM or by other federal. 
state, or local officials knowledgeable in 
contingency operations and capable of 
providing leadership. OSC contingency 
plans also should identify specific areas 
in which volunteers can be used, such as 
beach surveillance. logistical support. 
and bird and wildlife treatment. Unless 
specifically requested by the OSC/RP~L 
volunteers generally should not be used 
for physical removal or remedial 
activities. If. in the judgment of the 
OSC/RPM. dangerous conditions exist, 
volunteers shall be restricted from on­
scene operations. 

(d) Nongovernmental participation 
must be in compliance with the 
requirements of subpart H of this part if 
any recovery of costs will be sought. 

Subpart C-Pianning and 
Preparedness 

§ 300.200 General. 

This subpart summarizes emergency 
preparedness activities relating to 
discharges of oil and releases of 
hazardous substances. pollutants. or 
contaminants; describes the federal. 
state, and local planning structlp"e; 
provides for three levels of federal 
contingency plans: and cross-referent:!!:> 
state and local emergency preparedness 
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timely. effecti•·e response by va~ious 
federal agencies and other organi::atior:s 
tv dischar;;et: of oil or relea:;es of 
hazardous subst;mces. poilutants. or 
contaminants. RCPs shall. as 
appropriate, include information on a!l 
useful facilities and resources in tha 
region. from government. co:nmercial. 
academic. and other sources. To the 
greatest extent possible, RCPs shall 
follow the format of the r\CP and 
coordinate with state emergency 
response plans. esc contingency plans. 
which are described in§ 300.2.10(c), and 
Title III local emergency response plans. 
which are described in § 300.215. Such 
coordination should be accomplished by 
working withthe SERCs in the region 
covered by the RCP. RCPs shall contain 
lines of demarcation between the inland 
and coastal zones, as mutually agreed 
upon by USCG and EPA. . 

(c}{1} OSC contingency plans. In order 
to provide for a coordinated, effective · 
federal, state, and local response, each 
OSC, in consultation with the RRT. may 
develop an OSC contingency plan for 
response in the OSC area of 
responsibility. OSC contingency plans 
shall be developed in ali areas in the 
coastal zone. because OSCs in the 
coastal zone have responsibility for 
discharges and releases offshore. which 
often exceed the jurisdiction and 
capabilities of other responders. 
Boundaries for OSC contingency plans 
shall coincide with those agl"eed upon 
among EPA. USCG. DOE. and DOD, 
subject to functions and authorities 
delegated in Executive Order12580, to 
d;;termine OSC areas of responsibility 
and should be clearly indicated in the 
RCP. Jurisdictional boundaries of local 
emergency planning districts established 
by states. described in§ 300.205(c), 
shall, as appropriate. be considered in 
determining OSC areas of responsibility. 
OSC areas of responsibility may include 
several such local emergency planning 
districts. or parts of such districts. In 
developing the OSC contingency plan, 
OSCs shall coordinate with SERCs and 
LEPCs affected by the OSC area of 
responsibility. 

(2) The OSC contingency plan shall 
provide for a well-coordinated response 
that is integrated and compatible with 
all appropriate response plans of state, 
local. and other nonfederal entities. and 
especially with Title III local emergency 
response plans. described in § 300.215, 
or in the OSC area of responsibility. The 
OSC contingency plan. shall as 
appropriate, identify the probable 
locations of discharges or releases: the 
available resources to respond to multi­
media incidents: where such resources 
can be obtained: waste disposal 
methods and facilities consistent with 

local and state p~a::s deveicped under 
the Solid \Vaste Disposal :\ct. 42 U.S.C. 
6901 et sea.: and a local structure :or 
~espondi:1g to Jisc~.arges or re!e.Jses. 

§ 3C0.215 Title Ill local eme~;~ncy 
response plans. 

This section describes and cross­
references the regulations th;;t 
implement Title IU of SARA. Thse 
re;;ulations are codified at 40 CFR ;Jart 
355. 

(a) Each LEPC is to prepare an 
emergency response plan in accoHla:-!ce 
with section 303 of SARA Title III and 
review the plan once a year. or more 
frequently as changed circumstances in 
the community or at any subject facilitv 
may require. Such Title lU local • 
emergency response plans should be 
closely coordinated with applicable 
federal OSC contingency plans and 
state emergency response plans. 

(b) A facility, as defined in.40 CFR 
part 355, is subject to emergency 
planning requirements if an extremely 
hazardous substance, as defined in 40 
CFR part 355, is present at the facility i-n 
an amount equal to or in excess of the 
threshold planning quantity established 
for sucn substance. In addition, for the 
purposes of emergency planning, a 
Governor or SER.C may designate 
additional facilities that shall be subject 
to planning requirements. if such 
designation is made after public notice 
and opportunity for comment. EPA may 
revise the lis! of extremely hazardous 
substances and threshold plannir.g 
quantities, taking into account the 
toxicity, reactivity, volatility, 
dispersability, combustibility, or 
flammability of a substance. Faciiit:: 
owners or operators are to name a 
facility representative who wiil 
participate in the pianning process as a 
facility emergency coordinator. 

[c) In accordance with section 30J ci 
SARA. each local e:nergency respor.se 
plan is to inclu.de. but is not limited to. 
the following: 

(1) Identification of facilities subject 
to Tit!e Ill emergency planning 
requirements that are within the 
emergency planning district; routes 
likely to be used for the transportation 
of substances on the list of extremely 
hazardous substances; and any 
additional facilities. such as hospitals or 
natural gas facilities, contributing or 
subjected to additional risk due to their 
proximity to facilities subject to Title Ill 
emergency planning requirements; 

(2) Methods and procedures to b~ 
followed by facility owners and 
operators and local emergency and 
medical personnel to respond to any 
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rele~se. as defined in 40 CFR part 335. of 
extremely hazardous substances; 

{3) Designation o£ a community 
cmer~em:y coordinator and a facility 
emergency coordinator for each facility 
subject to Title III emergency planning 
requirements, who will make 
determinations necessa.--y to implereer.t 
the emergency response pia."l; 

(1) Procedures providing reliable. 
effective, and timely notification by tne 
f:lcility emergency coordinators and the 
community emergency coordina~or to 
persons designated in the emerger.r.y . 
response pian, and to the public, that a 
release has occurred; 

(51 Methods for determining t!:e 
o::currence of a release and the area or 
population likely to be affected by such 
a releas~ 

(6) A description of emergency 
equipment and facilities in the 
community and at each facility in the 
community subject to Title III 
emergency pLanning reqt~irements-. 
including an identification of the 
persons responsible for such equipment 
and facilities; 

(7) Evacuation plans. including 
provisions far precautionary evacuation 
and alternative traffic routes; 

(8} Traini.Dg programs. including 
schedules for training of local 
emergency response and medical 
personnel~ and 

(9} Methods and schedules for 
e.xercising the emergency responSe plan. 

(d] In accordance with section 303 of 
SARA. the SERC of each state i& to 
review the emergency response plan 
developed by the LEPC of each 
emergency planning district and make 
recommendations. to the l..EPC on 
revisions that may be necessary to 
ensure coordfnation or the pian with 
emergency response plans of other 
emergency planning districts. RRTs may 
review a local emergency reS"pons-e plan 
at the request of the LEPC. Thi!J request 
should be made by the LEPC. through 
the SERC and the state represenfa tive 
on theRRT. 

(e) Title m establishes reponing 
requirements that provide useful 
information in developing emergency 
plans. 

{1) Upon request from the L.EPC. 
facility owners or opera ton shall 
provide promptly to socb LEPC 
information oecessary for developing 

~ and implementing the emergency · 
response plan. · · : : : -·- · 

(Zt Facilities required to prepare or 
have available a material safety data 
sheet (MSDS} for a hazardous c:bemical. 
as defmed in 40 CFR part 370. under the 
Occupational Safety and Health Act of 
1970.29 U.S.C. 651 el seq.. and . 
regulations promulgated under that A~ 

shail submit a ~!SDS fr.r each ha:anious 
che~ical or a list of ha·:.1rdous 
c!temicais to the appro::-riate SERC. 
LEPC. and local fire department in 
ac.:ordance wiili 40 CFR part 370. 

(3) Facilities subject to the 
requirements of paragraph (e}(Z} of this 
secticn shall also submit an inventor'} 
form to the SERC. LEPC. and the local 
fire department, which contains an 
estimate of the maximum amount of 
hazardous chemicals present at the 
facility during the preceding year. an 
c:.:imate of the average daily amount cf 
hazardous chemicals at the fadlity, and 
the location of these hazardous 
chemicals at the facility, in accordance 
\·•ith 40 CFR part 370. 

(4) Certain facilities with 10 or more 
employees and which manufacture. 
process, or use a toxic chemical, as 
defined in 40 CFR part 3i'Z, in excess of 
a statutorily prescribed quantity, shall 
submit annual information an the 
chemical and releases of the chemical 
into the environment to EPA and tbe 
state in accordance with -40 CFR part 
372. 

(0 Immediately after a release of an 
extremely hazardous- substance. or a 
hazardous substance subject to the 
notification requirements of CERCLA 
section 103(a}, the owner or operator of 
a facility. as defined in40 CFR part 355, 
shall notify the community emergency 
coordinator for the appropriate LEPC 
and the appropriate SERCin accordance 
with 40 CFR part 355. As soon u 
practicable afterstrclt a release has 
occurred. the facility owner or operator 
shall provide a written fol!ow-up 
emergency notice, or notices, if more 
information becomes available. seUing 
forth and updating the information 
contained in the initial release 
notification and including additional 
information with respect to response 
actions taken.. health risks al!sociated 
with the release. and. where 
appropriate. advice re~3.rding medfcal 
attention necessary for exposed 
individuals.. For releases of hazardous 
substances subject to the notification 
requirements of CERCI.A section 103(a}. 
immediate notification must also be 
made to the NRC. as provided in 
§ 300.405lbl-

(g) Title Ill requires public access to 
information submitted pursuant to its 
reporting requirements. Each emergency 
response plan, MSDS, inventory form. 
toxic chemical release form. and follow­
up emergency release notification is to 
be made available to the general public 
during normal working hours at the · 
location(s} designated by the EPA 
Administrator, Governor. SERC, or 
LEPC. as appropriate. 

§ 300.210 Related Title IIIIS$tJeS. 

Other related Tille III reouirements 
are found in 40 CFR part 355. 
Subpart D-Operational Response 
Phases for Oit Removal 

§ 300.3~ Phase 1-0!scovery or 
notification. 

(a) A discharge of oil may be 
discovered through; 

(1} A report submitted by the person 
in charge of a vessel or facility. in 
accordance with statutory requirements; 

(2} Deliberate search by patrols:. 
(3) Random.or incidental observation 

by government agencies or the public; or 
(4) Other sources. 
(b l Any person in charge of a vessel or 

a facility shall. as soon as be or she has­
knowledge of any discharge from such 
vessel or facility in violation oi section 
311(b}(3) of the Clean Water Act. 
immediately notify the NRC. U direct 
reporting to the NRC is not practicable, 
reports may be made to the USCG or 
EPA predesignated OSC for the 
geographic area where the discllarge 
occur.~. The EPA predesignated OSC 
may also be contacted through the 
regional 24-hour emergency response 
telephone number. All such reports shall 
be promptly relayed to the NRC. If ~~ is 
not possible to notify the NRCor 
predesignated OSC immediately, reports 
may be made immediately to the- nearest 
Coast Guard tmit..ln any event such 
person in charge of the vessel or facility 
shall notify the ~"RC as soon as possible; 

(c) Any oth.."'' person shalL as 
appropriate. notify the NRC of a 
discharge of oil 

(d) Upon receipt of a notification of 
discharge, the NRC shall promptly notify 
the OSC. The OSC shall proceed with 
the foilowing phases as- outlined in the 
RCP and OSC continge:tcy plan.. 

§ 30Q.305 Phase U-PreUmloary 
assessment and lniUatron ot action.· 

(a) The OSC is responsible for . 
promptly ~nitiating a preliminary . 
assessment. 

{b} The preliminary assessment shall 
be conducted using available 
information. supplemented where 
necessary and possible by an.on-scer.e 
inspection. The OSC shall underta.'<.e 
actions to: 

(1) Evaluate the magnitude and 
severity o( the disc.barge oE thr~auo 
public health or welfare or the 
environment; 

(2) Assess the feasibility of removal; 
{3) To the extent practicable.; identify 

potentially responsible parties; and 
(4) Ensure that authority exists for 

undertaking additional response actions. 
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(c) The OSC. in consultation with 
legal authorities when appropriate, shall 
make a reasonable effort to have the 
discharger voluntarily and promptly 
perform removal actions. The OSC shall 
ensure adequate surveillance over 
whatever actions are initiated. If 
effective actions are not being taken to 
eliminate the threat, or if removal is not 
being properly done, the OSC shall, to 
the extent practicable under the 
circumstances, so advise the responsible 
party. II the responsible party does not 
take proper removal actions, or is 
unknown, or is otherwise unavailable. 
the OSC shall. pursuant to section 
311(c)(l) of the CWA. determine 
whether authority for a federal response 
exists, and, if so, take appropriate 
response actions. Where practicable, 
continuing efforts should be made to 
encourage response by responsible 
parties. 

(d) If natural resources are or may be 
injured by the discharge, the OSC shall 
ensure that state and federal trustees of 
affected natural resources are promptly 
notified in order that the trustees may 
initiate appropriate actions. including 
those identified in subpart G. The OSC . 
shall seek to coordinate assessments, 
evaluations, investigations, and 
planning with state and federal trustees. 

§ 300.310 Phase Ill-containment. 
countermeasures, cleanup, and disposaL 

(a) Defensive actions shall begin as 
soon as possible to prevent, minimize. or 
mitigate threat(s) to public health or 
welfare or the environment. Actions 
may include but are not limited to: 
Analyzing water samples to determine 
the source and spread of the oil; 
controlling the source of discharge; 
measuring and sampling; source and 
spread control or salvage operations: 
placement of physical barriers to deter 
the spread of the oil and to protect 
natural resources; control of the water 
discharged from upstream 
impoundment; and the use of chemicals 
and other materials in accordance with 
subpart J of this part to restrain the 
spread of the oil and mitigate its effects. 

(b) As appropriate, actions shall be 
taken to recover the oil or mitigate its -
effects. Of the numerous chemical or 
physical methods that may be used, the 
chosen methods shall be the most 
consistent with protecting public health 
and welfare and the environment. 
Sinking agents shall not be used. 

(c) Oil and contaminated materials 
. recovered in cleanup operations shall be 

disposed of in accordance with the RCP 
and OSC contingency· plan and any 
applicable laws, regulations, or 
requirements. 

§ 300.315 Phase IV-Documcntatlon and 
cost recovery. 

(a) Documentation shall be collected 
and maintained to support all actions 
taken under the CWA and to form the 
basis for cost recovery. Whenever 
practicable, documentation shall be 
sufficient to prove the source and 
circumstances of the incident. the 
responsible party or parties. and impact 
and potential impacts to public health 
and welfare and the environment. When 
appropriate. documentation shall also 
be collected for scientific understanding 
of the environment and for the research 
and development of impro-..·ed response 
methods and technology. Damages to 
private citizens, including loss of 
earnings. are not addressed by the NCP. 
Evidentiary and cost documentation 
procedures are specified in the USCG 
Marine Safety J:.4anual (Commandant 
Instruction M16000.11) and further 
provisions are contained in 33 CFR part 
153. . 

(b) OSCs shall submit OSC reports to 
the RRT as required by § 300.165. 

(c) OSCs shall ensure the necessary 
collection and safeguarding of 
information, samples, and reports. 
Samples and information shall be 
gathered expeditiously during the 
response to ensure an accurate record of 
the impacts incurred. Documentation 
materials shall be made available to the 
trustees of affected natural resources. 
The OSC shall make available to 
trustees of the affected natural 
resources information and 
docti.mentation that can assist the 
trustees in the determination of actual or 
potential natural resource injuries. 

(d) Information and reports obtained 
by the EPA or USCG OSC shall be 
transmitted to the appropriate offices 
responsible for follow-up actions. 

§ 300.320 General pattern of response. 
{a) When the OSC receives a report of 

a discharge. actions normally should be 
taken in the following sequence: 

(1) When the reported discharge is an 
actual or potential major discharge. 
immediately notify the RRT, including 
the affected state, if appropriate. and the 
NRC. 

(2) Investigate the report to determine 
pertinent information such as the threat 
posed to public health or welfare or the 
environment. the type and quantity of 
polluting material. and the source of the 
discharge. 

(3) Officially classify the size of the 
discharge and determine the course of 
action to be followed. . 

(4) Determine whether a discharger or 
other person is properly carrying out 
removal. Removal is being done 
properly when: 

(i) The cleanup is fully sufficient to 
minimize or mitigate threat(s) to public 
health and welfare and the environmer:·. 
Removal efforts are improper to the 
extent that federal efforts are necessar\ 
to minimize further or mitigate those · 
threats; and 

(ii) The remo\·al efforts arc in 
accordance with applicable regulations. 
including the NCP. 

(5) Determine whether a state or 
political subdivision thereof has the 
capability to carry out response action~ 
and whether a contract or cooperative 
agreement has been established ·with th, 
appropriate fund administrator for this 
purpose. 

(6) Notify the trustees of affected 
natural resources in accordance with tr. 
applicable RCP. 

(b) The preliminary inquiry will 
probably show that the situation fails 
into one of four categories. These 
categories and the appropriate response 
to each are outlined below: 

(1) If the investigation shows that no 
discharge occurred. or it shows a minor 
discharge with no removal action 
required, the case may be closed for 
response purposes. 

(2) If the investigation shows a minor 
discharge with the responsible party 
taking proper removal action, contact 
shall be established with the party. The 
removal action shall, whenever possible 
be monitored to ensure continued prope 
action . 

(3) If the investigation shows a minor 
discharge with improper removal action 
being taken, the following measures 
shall be taken: 

[i) An immediate effort shall. as 
appropriate. be made to stop further 
pollution and remove past and ongoing 
contamination. 

(ii) The responsible party shall be 
advised of what action will be 
considered appropriate. 

[iii) If the responsible party does not 
properly respond. the party shall be 
notified of potential liability for federal 
response performed under the CW A. 
This liability includes all costs of 
removal and may include the costs of 
assessing and restoring, rehabilitating. 
replacing, or acquiring the equivalent o 
damaged natural resources. and other 
actual or necessary costs of a federal 
response. 

(iv) The OSC shall notify appropriate 
state and local officials. keep the RRT 
advised, and initiate Phase Ill 
operations, as described in § 300.310, a 
conditions warrant. 

(v) Infonriation shall be collected for 
possible recovery of response costs in 
accordance with § 300.315. 
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(4) When the investigation shows that 
an actual or potential medium or major 
oil discharge exists. the OSC shall 
follow the same general procedUies as 
for a minor discharge.. If appropriate. the 
OSC shall recommend activation of the 
RRT. 

§ 300.330 Wildiife conseMStlon. 
The Department of the Interior. 

Department of Commerce, and state 
representatives to the RRT shall arrange 
for the coordination of professional and 
volunteer groups pennitted and trained 
to participate in wildlife dispersal. 
collection. cleaning,. rehabilitation. and 
recovery activities. consistent with 16 
U.S.C. 703-712 and applicable state 
laws. The RCP and OSC contingenc:J 
plans shall. to the extent practicable. 
identify organizations or institutions 
that are permitted to participate in such 
activities and operate such facilities. 
Wildlife conservation activities will 
normally be included in Phase lll 
response actions. described in § 300.310. 

§ 300.335 Funding_ 

(a) If the person responsible for the 
discharge does not acrpromptly or take 
proper removal actions. or if the person 
responsible for the discharge is 
unknown. federal discharge removal 
actions may begin under section 
311(c)fl} of the CWA. The discharger. if 
known. is liable for costs of federal 
removal in accordance with section 
311(f) of the CN A and other federal 
laws. 

{b} Actions undertaken. by the 
participating agencie!r in response to 
pollution shall be carriecfout ander 
existing programtr and authorities wheft 
available. Federal agenci6 will make 
resources available~ expend funds. or 
participate in response to oil discharges 
under their existing anthorify. Authority 
to expend resources will be iD 
accordance with agencies~ basic statutes 
and. if required. through interagency 
agreements. Where the OSC requests 
assistance from a federal agency. that 
agency may be reimbursed in 
accordance with the provisions of 33 
CFR 153.40'7. Specific interagency 
reimbursement agreements may be 
signed when necessary to ensare that 
the federal resources will be available 
for a timely response to a discharge of 
oil. The ultimate decisions as to the 
appropriateness of expending funds rest 
with the agency that is held accoaotable 
for such expendi~ · · · . · 

(c) The OSC shall exercise sufficient 
control overremaval operations to be 
able to certify that reiJDbursemeut from 
the following funca is appropriate:. 

( 1) The oil pollution fund. . . 
administered by ~ Commandant. 

USCG, that has been established 
pursuant to section 311(k) of the CvVA 
or any other spill response fund 
established by Congress. Regulations 
governing the admimstrativn and use of 
the section 311{k} fLIIld are contained in 
33 CFR part 153. 

(2} The fund authorized by the 
Deepwater Port Act is administered by 
the Commandant. USCG~ Governing 
reg>.!lations are contained in 33 CFR part 
137. 

(3} The fund authorized by the Outer 
Continental Shelf Lands Act. as 
amended. is administered by the 
Commandant. USCG. Governing 
regulations are contained in 33 CFR 
parts 135 and 136. 

(4} The fund authorized by the Trans­
Alaska Pipeline Authorization Act is 
administered by a Board of Trustees 
under the purview of the Secretary of 
Llte Interior. Governing regulations are 
contained in 43 CFR part 29. 

(d) Response actions other than 
removal, such as scientific 
investigations not in. support of removal 
actions or law enforcement. shall be 
provided by the agency with legal 
responsibility for those specific actions.. 

( e} The funding of a response to a 
discharge from a federally operated or 
supervised facility or vessel is the 
responsibility of the operating or 
supervising ·agency. 

(f) The following agencies have funds 
available for certain discharge removal 
actions: 

(1} EPA may provide funds to begin 
time~y discharge removal actions when 
the OSC is an EPA representative. 

(Z) The USCG pollution control efforts 
are funded under "operating expenses.." 
These funds are used in accordance 
with agency directives. 

(3) The Department of Defense has 
two specific sources of funds that may 
be applicable to an oil diacbarge under 
appropriate circumstances. This does 
not consider military resources that 
might be made available under specific 
conditiODB. 

(i) Funds required for removal of a 
sunken vessel or similar obstruction of 
navigation are available to the Corps of ' 
Engineers through Civil Works · 
Appropriations. Operations and 
Maintenance. GeneraL 

(ii) The U.S. Navy may conduct 
salvage operations contingent on 
defense operational coJJDnitments. when 
funded by the requesting ageucy. Such 
funding may be requested on a direct 
cite basis. · 

(4) Pursuant to section 31l(c)(2J(H~ of 
the CW A. the state or states affected by 
a discharge of oil may act where · 
necessary to remove such discharge and 
may~ pursuant to 33 CFR part153. be 

reimbursed from the oil pollution iund 
for the reasonable costs incurred in such 
a removal. 

(iJ Removal by a state is necessary 
within the meaning of section 
Jll(c}(Z}(H) of the CWA when the OSC 
detennines that the owner or operator of 
the vessel, onshore facility, or offshore 
facility from which the discharge occurs 
does not effect removal properly, or is 
unknown, and that: 

(A) State action is required lo 
minimize or mitigate significant threat(s} 
to the public health or welfare or the 
environment that federal action cannot 
minimize or mitigate; or 

(B) Removal or partial removal can be 
done by the state at a cost that is less 
than or not significantly greater than the. 
cost that would be incurred by the 
federal agencies. 

(ii} State removal actions must be in 
compliance wi t.h the NCP in order to 
qualify for reimbursement. 

(iii] State removal actions are 
considered to be Phase Ill actions. 
described in § 300.310. under the same 
definitions applicable to federal 
agencies. 

(ivJ Actions taken by local 
governments in support of federal 
discharge removal operations are 
considered to be actions of the state for 
pUiposes o£ this aection. The RCP and 
OSC contingency plan shall show what 
funds and resources are available from: 
participating agencies under various 
conditions and cost arrangements.. 
Interagency agreement& may be 
necessary to specify when 
reimbursement ia required. 

Subpart E-Hazardous Substance 
Response 

§ 300.400 Genend. 

(aJ This subpart establishes methods 
and criteria for determining the 
appropriate extent of response 
authorized by CER~ 

(1} When there is a release of a 
hazardous substance into the 
envirorunent; or 

(Z} When there is a rele~se into the 
environment of any pollutant or: 
contaminant that may present an 
imminent and substantial danger to the 
public health or welfare. 

(bJ Limitations on response Unles& 
the lead agency determines. that a 
release constitutes a public health or 
environmental emergency and no other 
person with the authority and capability 
to respond wm do so in a timely 
manner, a removal or remedial action 
under section 104 of CERCLA shall not 
be undertaken in response to a ref ease:-. 
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(1] Ci ~ ~~-; Y'~r:ing substance 
in its ~-==.. ::r altered solely 
throu~:: ::..:=-= -,. :::c=-.-.-:-:ng processes or 
phenor:-...-.i.. :......._ i D-...ation where it is 
natura:.:.~-

(2) F::::: ~ ::::.c.t are part of the 
strucr..:.--e .::: .:::l: ~~ in exposure 
within.~·~ ~r:.ldings or business 
or con:=:c::: ~: or 

(3) I:::;, ;--;4: :r ~;ate drinking 
waters:.:;-:---- .::..! ::. CE:terioration of 
the s:-~="'-: :-=--:' :~..:.:ary use. 

(c) F =' ::--::::=::::::: :c :an. In 
deter:-'-~ ::2 :::eri :or and in planning 
or unce:-~-: ~.anced action. the 
lead a~..,- .:0:...: ~ :!le extent 
practics~ 

(1) ~ :x ~t response: 
(Z) ~~ ;;r 1i2.l! i)articipation in 

respoc...~ -.::::::"E1lS ~bed in 
sub par. : :i ::J:5 -;;c:: 

(3) C:l.-~::oi=onies by 
encoun~ ~;.arty response: 

(4) Be se:s--='-- D :oc.a1 community 
concer::s: 

(5) W::siZ ~ ~tment 
tcchr.oi~ 

(6) U:n~ ~ =~cnal Response 
Team ~c:::xa~oval and 
remedia! ~ a:::ons at 
appropf...s:e ~king stages: 

(7) E:l.-~!!!! :!!Yolvement and 
sharir.'! ':%. :=:::::!iL"!'f by industry and 
other~Di 

(8) E~ ~ ~olvement of 
organintirel~t :::IIH'dinate responsible 
party acli~Es.~site response. and 
provicie ~ En:.e to the public, 
federal £52! ~ents, and 
industrv-

(d) E:_-ysi~ (1) For purposes 
of del~~~ for response. or 
choo~ !r ~ J. !:eSpOnse action. or 
othel'1'i5P :¥1 xe; 1!e provisions of. 
CEROA~ •1ie appropriate 
federal~ m a state or political 
subdi~.si:lr. "'!*" fi-,~ pursuant to a 
contract rr =»?"" ai•e agreement under 
CERO..\se::ia:l:4rd}{l), has the 
author:;y u ~ill! vessel. facility, 
estab~ ~place. property, 
or locatiM. #s: .fed in paragraph (d)(2) 
of this se:::iRDi:;oaduct. complete, 
operate. omi -=aein any response 
actiocs ame :e ~ CERCLA or these 
regulatiaa-

(2)(i) ~-mrlaorities described 
in p~ aitfris section; EPA. 
or the "!'!' _ iwe :eieral agency, and a 
state or pd§=i eM'"msion operating -
pursuaJit •• ~or cooperative 
agreellli!!!E~ section · 
1 04( d)(l).Jiii! !!Ill!!: . . 

(A} AJ!!-.-!..~ty. 
establisie--r~ place ·or property 
where aJI( ia-sF='i-w substance or 
poll ulan: z aa#ynt may be or has 
been gere e· szmod. treated. 
disposal ri. <K":&ZiipOlted from; 

(E) Any vessel. facility, establishment. 
or other place or property from which. or 
to which. a hazardous substance or 
pollutant or contaminant has been. or 
may have been. released or where such 
release is or mav be threatened; 

(C) Any vesseL facility. establishment. 
or other place or property where entry is 
necessary to determine the need for 
response or the appropriate response or 
to effectuate a response action; or 

(D) Any vessel. facility, establishment, 
or other place, property, or location 
adjacent to those vessels, facilities. 
establishments, places. or properties 
desGribed in paragraphs (d)(2)(i)(A), (B). 
or (C) of this section. 

(ii) Once a determination has been 
made that there is a reasonable basis to 
believe that there has been or may be a 
release. EPA. or the appropriate federal 
agency. and a state or political 
subdivision operating pursuant to a 
contract or cooperative agreement under 
CERCLA section 104(d)(1), is authorized 
to enter all vessels. facilities. 
establishments. places. properties. or 
locations specified in paragraph (d)(2)(i) 
of this section, at which the release is 
believed to be, and all other vessels. 
facilities. establishments. places. 
properties. or locations identified in 
paragraph (d)(2)(i) of this section that 
are related to the response or are 
necessary to enter in responding to that 
release. _ 

(3) The lead agency may designate as 
its representative solely for the purpose 
of access. among others, one or more 
potentially responsible parties, including 
representatives. employees. agents, and 
contractors of such parties. EPA. or the 
appropriate federal agency. may 
exercise the authority contained in 
section 104(e) of CERCLA to obtain 
access for its designated representative. 
A potentially responsible party may 
only be designated as a representative 
of the lead agency where that 
potentially responsible party has agreed 
to conduct response activities pursuant 
to an administrative order or consent 
decree. 

(4)(i) If consent is not granted under 
the authorities described in paragraph 
(d)(l) of this section, or if consent is 
conditioned in any manner, EPA. or the 
appropriate federal agency, may issue 
an order pursuant to section 104{e)(5) of 
CERCLA directing compliance with the 
request for access made under 
§ 300.400(d)(1). EPA or the _appropriate 
federal agency may ask the Attorney 
General to commence a civil action to 
compel compliance with either a request 
for access or an order directing 
compliance. 

(ii) EPA -reserves the right to proceed. 
where appropriate, under applicable 

authority other than CERCL-\ section 
104(e). 

(iii) The administrative order may 
direct compliance with a request to 
enter or inspect any vessel. facility. 
establishment. place. property, or 
location described in paragraph (d)(Z) oi 
this section. 

(iv) Each order shall contain: 
(A) A determination by EPA. or the 

appropriate federal agency, that it is 
reasonable to believeJhat there may be 
or has been a release or threat of a 
release of a hazardous substance or 
pollutant or contaminant and a 
statement of the facts upon which the 
determination is based: 

(B} A description. in light of CERC!A 
response authorities. of the purpose and 
estimated scope and duration of the 
entry. including a description of the 
specific anticipated activities to be 
conducted pursuant to the order: 

(C) A provision advising the person 
who failed to consent that an officer or 
employee of the agency that issued the 
order will be available to confer with 
respondent prior to effective date of the 
order: and 

(D} A_ provision advising the person 
who failed to consent that a court may 
impose a penalty of up to $25,000 per 
day for unreawnable failure to comply 
with the order. 

(v) Orders shall be served upon the 
person or responsible party who failed 
to consent prior-to their effective date. 
Force shall not be used to compel 
compliance with an order. 

(vi) Orders may not be issued for any 
criminal investigations. 

(e) Permit requirements. (1) No 
federal. state. or local permits are 
required for on-site response actions 
conducted pursuant to CERCLA sections 
104. 106, 120. 121. or 122. The term "cr.­
site" means the areal extent of 
contamination and all suitable areas in 
very close proximity to the 
contamination necessary for 
implementation of the response action. 

(2) Permits. if required. shall be 
obtained for all response activities 
conducted off-site. 

(0 Health assessments. Health 
assessments shall be performed by 
ATSDR at facilities on or proposed to be 
listed on the NPL and may be performed 
at other releases or facilities in response 
to petitions made to ATSDR. Where 
available. these health assessments mav 
be used by the lead agency to assist in · 
determining whether response actions 
should be taken and/or to identify the 
need for additional studies to assist in 
the assessment of potential human 
health effects associated with releases 
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or potential releases of hazardous 
substances. 

(g) Jdent~fication of applicable or 
relevant and appropriate requirements. 
(1) The lead and support agencies shall 
identify requirements applicable to the 
release or remedial action contemplated 
based upon an objective determination 
of whether the requirement specifically 
addresses a hazardous substance. 
pollutant, contaminant. remedial action. 
location, or other circumstance found at 
a CERCLA site. 

(2) If. based upon paragraph (g)(l) of 
this section. it is determined l~at a 
requirement is not applicable to a 
specific release, the requirement may 
still be relevant and appropriate to the 
circumstances of the release. In 
evaluating relevance and 
appropriateness. the factors in 
paragraphs (g)(2)(i) through (viii) of this 
section shall be examined, where 
pertinent, to determine whether a 
requirement addresses problems or 
si tua lions sufficiently similar to the 
circumstances of the release or remedial 
action contemplated, and whether the 
requirement is well-suited to the site, 
and therefore is both relevant and 
appropriate. The pertinence of each of 
the following factors will depend. in 
part. on whether a requirement 
addresses a chemical. location, or 
action. The following comparisons shall 
be made. where pertinent, to determine 
relevance and appropriateness: 

(i] The purpose of the requirement and 
the purpose of the CERCLA action; 

(ii] The medium regulated or affected 
by the requirement and the medium 
contaminated or affected at the 
CERCLA site; 

(iii) The substances regulated by the 
requirement and the substances found at 
l~e CERCLA site; 

(iv] The actions or acth.ities regulated 
by the requirement and the ·remedial 
action contemplated at the CERCLA 
site; 

(v) Any variances, waivers, or 
exemptions of the requirement and their 
availability for the circumstances at the 
CERCLA site; 

(vi) The type of place regulated and 
the type of place affected by the release 
or CERCLA action; 

(vii] The type and size of structure or 
facility regulated and the type and size 
of structure or facility affected by the 
release or contemplated by the CERCLA 
action; 

(viii] Any consideration of use or 
potential use of affected resources in the 
requirement and the use or potential use 
of the affected resource at the CERCI..<\ 
site. 

(3) In addition to applicable or 
relevant and appropriate requirements. 

the lead and ~upport agencies may. as 
appropriate. identify other advisories. 
criteria, or guidance to be considered for 
a particular release. The "to be 
considered" (TBC) category consists of 
advisories. criteria. or guidance that 
were. developed by EPA. other federal 
agencies. or states that may be useful in 
developing CERCLA remedies. 

(4) Only those state standards that are 
promulgated. are identified by the state 
in a timely manner. and are more 
stringent than federal requirements may 
be applicable or relevant and 
appropriate. For purposes of 
identification and notification of 
promulgated state standards, the term 
"promulgated" means that the standards 
are ofgeneral applicability and are 
legally enforceable. 

(5) The lead agency and support 
agency shall identify their specific 
requirements that are applicable or 
relevant and appropriate for a particular 
site. These agencies shall notify each 
other, in a timely manner as described 
in § 300.515(d). of the requirements they 
have determined to be applicable or 
relevant and appropriate. When 
identifying a requirement as an ARAR. 
the lead agency and support agency 
shall include a citation to the statute or 
regulation from which the requirement is 
derived. 

(6) Notification of ARARs shall be 
according to procedures and timeframes 
specified in§ 300.515 (d)(2) and.(h)(Z). 

(h) Oversight. The lead agency may 
provide oversight for actions taken by 
potentially responsible parties to ensure 
that a response is conducted consistent 
with this part. The lead agency may also 
monitor the actions of third parties 
preauthorized under subpart H of this 
part. EPA will provide oversight when 
the response is pursuant to an EPA 
order or federal consent decree. 

(i) Other. (1) This Sl).bpart does not 
establish any preconditions to 
enforcement action by either the federal 
or state governments to compel 
response actions by potentially 
responsible parties. 

(2) While much of this subpart is 
oriented toward federally funded 
response actions. this subpart may be 
used as guidance concerning methods 
and criteria for response actions by 
other parties under other funding 
mechanisms. Except as provided in 
subpart H of this part. nothing in this 
part is intended to limit the rights of any 
person to seek recovery of response 
costs from responsible parties pursuant 
to CERCLA·section 107. 

(3) Activities by the federal and state 
governments in implementing this . 
subpart are discretionary governmental 
functions . .This subpart does not create 

in any private party a right to federal 
response or enfor:::ement action. This 
subpart does not create ar.y duty of the 
federal government to take any response 
action at any particular time. 

§ 300.405 Discovery or notification. 

(a} A release may be discovered 
through: 

(1) A report submitted in accordance 
with section 103(a) of CERCLA. i.e .. 
reportable quantities codified at 40 CFR 
part 302; 

(2) A report submitted to EPA in 
accordance with section 103(c) of 
CERCLA; 

(3) Investigation by government 
authorities conducted in accordance 
with section 104(e) of CERCLA or other 
statutory authority; 

(4) Notification of a release by a 
federal or state permit holder when 
required by its permit; 

(5) Inventory or survey efforts or 
random or incidental observation 
reported by government agencies or the 
public; 

(6) Submission of a citizen petition to 
EPA or the appropriate federal facility 
requesting a preliminary assessment. in 
accordance with section 105(d} of 
CERCLA; and 

(7) Other sources. 
(b) Any person in charge of a vessel or 

a facility shall report releases as 
described in paragraph (a)(1) of this 
section to the National Response Center 
(NRC). If direct reporting to the NRC is 
not practicable, reports may be made to 
the United States Coast Guard (USCG) 
on-scene coordinator (OSC) for the 
geographic area where the release 
occurs. The EPA predesignated OSC 
may also be contacted through the 
regional 24-honr emergency response 
telephone number. All such reports shaH 
be promptly relayed to the NRC. If it is 
not possible to notify the NRC or 
predesignated OSC immediately, reports 
may be made immediately to. the nearest 
USCG unit. In any event. such person in 
charge of the vessel or facility shall . 
notify the NRC as soon as possible. 

(c) All other reports of releases 
described under paragraph (a) of this 
section. except releases reported under 
paragraphs (a} (2} and (6} of this section. 
shall, as appropriate, be made to the 
NRC. 

(d) The NRC will generally need 
information that will help to . · · 
characterize the release. This will 
include, but not be limited to: Location 
of the release; type(s] of material(s) 
released; an estimate of the quantity of 
material released; possible·source of the 
release; and date and time of the 
release. Reporting under paragraphs (b) 
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and (c) of this section shall not be 
delayed due to incomplete notification 
information. 

(e) Upon receipt of a notification of a 
release. the NRC shall promptly notify 
the appropriate OSC. The OSC shall 
notify the Governor. or designee. of the 
state affected by the release. 

[f)(l) When the OSC is notified of a 
release that may require response 
pursuant to § 300.415(b), a remO\•al site 
evaluation shall. as appropriate. be 
promptly undertaken pursuant to 
§ 300.410. 

(2) When notification indicates that 
rem01;al action pursuant to § 300.415{b) 
is not required. a remedial site 
evaluation shall, if appropriate, be 
undertaken by the lead agency pursuant 
to § 300.420. if one has not already been 
performed. 

(3) If radioactive substances are 
present in a release, the EPA 
Radiological Response Coordinator 
should be notified for evaluation and 
assistance, consistent with § § 300.130(£) 
and 300.145(£). 

(g) Release notification made to the 
1\'RC under this section does not relieve 
the owner/operator of a facility from 
any obligations to which it is subject 
under SARA Title ill or state law. In 
particular. it does not relieve the owner/ 
operator from the requirements of 
section 304 of SARA Title lii and 40 CFR 
part 355 and § 300.215(£) of this part for 
notifying the community emergency 
coordinator for the appropriate local 
emergency planning committee of all 
affected areas and the state emergency 
response commission of any state 
affected that there has been a release. 
Federal agencies are not legally 
obligated to comply with the 
requirements of Title m of SARA. 

§ 300.410 Removal site evaluation. 
(a) A removal site evaluation includes 

a removal preliminary assessment and, 
if warranted, a removal site inspection. 

(b) A removal site evaluation of a 
release identified for possible CERCLA 
response pursuant to § 300.415 shall, as 
appropriate. be undertaken by the lead 
agency as promptly as possible. The 
lead agency niay perform a removal 
preliminary assessment in response to 
petitions submitted by a person who is, 
or may be. affected by a release of a 
hazardous substance, pollutant. or 
contaminant pursuant to § 300.420(b){S). 

(c)(l) The lead agency shall. as 
appropriate. base the removal 
preliminary assessment on readily 
available information. A removal 
preliminary assessment may include. 
but is not limited to: 

(i} Identification of the source and 
nature of the release or threat of release; 

(ii) Evaluation by ATSDR or by other 
sources. for example. state public health 
agencies. of the threat to public health; 

(iii) Evaluation of the magnitude of the 
threat: 

(iv) Evaluation of factors necessary to 
make the determination of whether a 
removal is necessary; and 

(v) Determination of whether a 
nonfederal party is undertaking proper 
response. 

(2) A removal preliminary assessment 
of releases froni hazardous waste 
management facilities may include 
collection or review of data such as site 
management practices, information from 
generators. photographs, analysis of 
historical photographs. literature 
searches. and personal interviews 
conducted. as appropriate. · 

(d) A removal site inspection may be 
performed if more information is 
needed. Such inspection may include a 
perimeter (i.e .• off-site) or on-site 
inspection. taking into consideration 
whether such inspection can be 
performed safely. 

[e) A removal site evaluation shall be 
terminated when the OSC or lead 
agency determines: 

(1) There is no release: 
(2) The source is neither a vessel nor a 

facility as defined in§ 300.5 of the NCP; 
(3) The-release involves neither a 

hazardous substance. nor a pollutant or 
contaminant that may present an 
imminent and substantial danger to 
public health or welfare; 

(4) The release consists of a situation 
specified in§ 300.400(b)(1) through (3} 
subject to limitations on response; 

(5) The amount. quantity, or 
concentration released does not warrant 
federal response: 

(6) A party responsible for the release. 
or any other person. is providing 
appropriate response. and on-scene 
monitoring by the government is not 
required: or 

(7) The removal site evaluation is 
completed. 

(f) The results of the removal site 
evaluation shall be documented. 

(g) If natural resources are or may be 
injured by the release, the OSC or lead 
agency shall ensure that state and 
federal trustees of the affected natural 
resources are promptly notified in order 
that the trustees may initiate 
appropriate actions. including those 
identified in subpart G of this part. The 
OSC or lead agency shall seek to 
coordinate necessary assessments, 
evaluations, investigations. and 
planning with such state and federal 
trustees. 

(h) If the removal site evaluation 
indicates that removal action under 
§ 300.415 is not required. but that 

remedial action under § 300.430 mav be 
necessary, the lead agency shall. a; 
appropriate. initiate a remedial stte 
evaluation pursuant to § 300.420. 

§ 300.415 Removal action. 

(a)(l) In determining the appropriate 
extent of action to be taken in response 
to a given release, the lead agency shall 
first review the removal site evaluation. 
any information produced through a 
remedial site evaluation. if any has been 
done previously, and the current site 
conditions, to determine if removal 
action is appropriate. 

(2) Where the responsible parties are 
kno.,.,'Il. an effort initially shall be made. 
to the extent practicable. to determine 
whether they can and will perform the 
necessary removal action promptly and 
properly. 

(3) This section does not apply to 
removal actions taken pursuant to 
section 104(b) of CERCLA. The criteria 
for such actions are set forth in section 
104(b) of CERCLA. 

(b)[1) At any release. regardless of 
whether the site is included on the 
National Priorities List. where the lead 
agency makes the determination. based 
on the factors in paragraph (b}(2) of this 
section, that there is a threat to public 
health or welfare or the environment. 
the lead agency may take any 
appropriate removal action to abate. 
prevent. minimize, stabilize. mitigate. or 
eliminate the release or the threat of 
release. 

(2) The following factors shall be 
considered in determining the 
appropriateness of a removal action 
pursuant to this section: 

(i) Actual or potential exposure to 
nearby human populations, animals. or 
the food chain from hazardous 
substances or pollutants or 
contaminants; 

(ii) Actual or potential contamination 
of drinking water supplies or sensitive 
ecosystems: 

(iii) Hazardous substances or 
pollutants or contaminants in drums. 
barrels. tanks. or other bulk storage 
containers, that may pose a threat of 
release; 

(iv) High levels of hazardous 
substances or pollutants or 
contaminants in soils largely at or near 
the surface. that may migrate; 

(v) Weather conditions that may 
cause hazardous substances or 
pollutants or contaminants to migrate or 
be released: 

(vi) Threat of fire or explosion: 
(vii) The availability of other 

appropriate federal or state response 
mechanisms to respond to the release; 
and 
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(viii) Other situations or factors that 

may pose threats to public health or 
welfare or the environment. 

(3) If the lead agency determines that 
a removal action is appropriate, actions 
shall. as appropriate. begin as soon as 
possible to abate, prevent. minimize. 
stabilize. mitigate, or eliminate the 
threat to public health or welfare or the 
environment. The lead agency shall, at 
the earliest possible time. also make any 
necessary determinations pursuant to 
paragraph (b)(4) of this section. 

(4) Whenever a planning period of at 
least six months exists before on-site 
activities must be initiated. and the lead· 
agency determines. based on a site 
evaluation, that a removal action is 
appropriate: 

(i) The lead agency shall conduct an 
engineering evaluation/cost analysis 
(EE/CA) or its equivalent. The EE/CA is 
an analysis of removal alternatives for a 
site. 

(ii) If environmental samples are to be 
collected, tht: lead agency shall develop 
sampling and analysis plans that shall 
provide a process for obtaining data of 
sufficient quality and quantity to satisfy 
data needs. Sampling and analysis plans 
shall be reviewed and approved by EPA. 
The sampling and analysis plans shall 
consist of two parts: 

(A) The field sampling plan, which 
describes the number, type. and location 
of samples and the type of analyses: and 

(B) The quality assurance project plan, 
which describes policy, organization, 
and functional activities and the data 
quality objectives and measures 
necessary to achieve adequate data for 
use in planning and documenting the 
removal action. 

(5) Fund-financed removal actions, 
other than those authorized under 

·section 104(b) of CERCLA. shall be 
terminated after $2 million has been 
obligated for the action or 12 months 
have elapsed from the date that removal 
activities begin on-site, unless the lead 
agency determines that: 

(i) There is an immediate risk to 
public health or welfare or the 
environment: continued response 
actions are immediately required to 
prevent, limit. or mitigate an emergency; 
and such assistance will not otherwise 
be provided on a timely basis: or 

(ii) Continued response action is 
otherwise appropriate and consistent 
with the remedial action to be taken. 

(c) Removal actions shall. to the 
extent practicable, contribute to the 
efficient performance of any anticipated 
long-term remedial action with respect 
to the release concerned. 

(d) The following removal actions are, 
as a general rule, appropriate in the 
types of situations shown: however, this 

list is not exhaustive and is not intended 
to prevent the lead agency from taking 
any other actions deemed necessary 
under CERCLA or other appropriate 
federal or state enforcement or response 
authorities, and the list does not create a 
duty on the lead agency to take action at 
any particular time: 

(1) Fences. warning signs. or other 
security or site control precautions­
where humans or animals have access 
to the release; 

(2) Drainage controls, for example. 
run-off or run-on diversion-where 
needed to reduce migration of 
hazardous substances or pollutants or 
contaminants off-site or to prevent 
precipitation or run-off from other 
sources, for example. flooding. from 
entering the release area from other 
areas; 

(3) Stabilization of berms, dikes, or 
impoundments or drainage or closing of 
lagoons-where needed to maintain the 
integrity of the structures: 

(4) Capping of contaminated soils or 
sludges-where needed to reduce 
migration of hazardous substances or 
pollutants or contaminants into soil, 
ground or surface water, or air: 

(5) Using chemicals and other 
materials to retard the spread of the 
release or to mitigate its effects-where 
the use of such chemicals will reduce 
the spread of the release: 

(6} Excavation, consolidation, or 
removal of highly contaminated soils 
from drainage or other areas-where 
such actions will reduce the spread of. 
or direct contact with, the 
contamination: 

(7) Removal of drums, barrels, tanks. 
or other bulk containers that contain or 
may contain hazardous substances or 
pollutants or contaminants-where it 
will reduce the likelihood of spillage; 
leakage: exposure to humans, animals, 
or food chain: or fire or explosion: 

(S) Containment, treatment, disposal, 
or incineration of hazardous materials­
where needed to reduce the likelihood 
of human, animal, or food chain 
exposure: or 

(9} Provision of alternative water 
supply-where necessary immediately 
to reduce exposure to contaminated 
household water and continuing until 
such time as local authorities can satisfy 
the need for a permanent remedy. 

(e) Where necessary to protect public 
health or welfare, the lead agency shall 
request that FEMA conduct a temporary 
relocation or that state/local officials 
conduct an evacuation. 

(f) If the lead agency determines that 
the removal action will not fully address 
the threat posed by the release and the 
release may require remedial action, the 
lead agency shall ensure an orderly 

transition from removal to remedial 
response activities. 

(g) Removal actions conducted by 
states under cooperative agreements. 
described in subpart F of this part, shall 
comply with all requirements of this 
section. 

(h) Facilities operated by a state or 
political subdivision at the time of 
disposal require a state cost share of at 
least 50 percent of Fund-financed 
response costs if a Fund-financed 
remedial action is conducted. 

(i) Fund-financed removal actions 
under CERCLA section 104 and removal 
actions pursuant to CERCLA section 106 
shall. to the extent practicable 
considering the exigencies of the 
situation. attain applicable or relevant 
and appropriate requirements under 
federal environmental or state 
environmental or facility siting laws. 
Waivers described in 
§ 300.430(f)(1)(ii)(C) may be used for 
removal actions. Other federal and state 
advisories, criteria. or guidance may. as 
appropriate, be considered in 
formulating the removal action (see 
§ 300.400(g)(3J). In determining whether 
compliance with ARARs is practicable, 
the lead agency may consider 
appropriate factors, including: 

(1) The urgency of the situation; and 
(2) The scope of the removal action to 

be conducted. 
(jJ Removal actions pursuant to 

section 106 or 122 of CERCLA are not 
subject to the following requirements of 
this section: 

(1) Section 300.415(a}(2) requirement 
to locate responsible parties and have 
them undertake the response: 

(2} Section 300.415(b}(2}(vii} 
requirement to consider the availability 
of other appropriate federal or state 
response and enforcement mechanisms 
to respond to the release: 

(3) Section 300.415(b)(5) requirement 
to terminate response after $2 million 
has been obligated or 12 months have 
elapsed from the date of the initial 
response: and 

(4) Section 300.415(f) requirement to 
assure an orderly transition from 
removal to remedial action. 

(k) To the extent practicable. 
provision for post-removal site control 
following a Fund-financed removal 
action at both NPL and non-NPL sites is 
encouraged to be made prior to the 
initiation of the removal action. Such 
post-removal site control includes 
actions necessary to ensure the 
effectiveness and integrity of the 
removal action after the completion of 
the on-site removal action or after the $2 
million or 12-month statutory limits are 
reached for sites that do not meet the 
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exemption criteria in paragraph (b){5) of 
this section. Post-removal site control 
may be conducted by: 

(1) The affected state or political 
subdivision thereof or local units of 
government for any removal; 

(2) Potentially responsible parties; or 
(3) EPA's remedial program for some 

federal-lead Fund-financed responses at 
NPL sites. 

(1) OSCs/RPMs conducting removal 
actions shall submit OSC reports to the 
RRT as required by § 300.165. 

(m) Community relations in removal 
actions. (1) In the case of all removal 
actions taken pursuant to § 300.415 or 
CERCLA enforcement actions to compel 
removal response. a spokesperson shall 
be designated by the lead agency. The 
spokesperson shall inform the 
community of actions taken, respond to 
inquiries, and provide information 
concerning the release. All news 
releases or statements made by 
participating agencies shall be 
coordinated with the OSC/RPM. The 
spokesperson shall notify. at a 
minimum, immediately affected citizens, 
state and local officials. and, when 
appropriate, civil defense or emergency 
management agencies. 

(2) For actions where, based on the 
site evaluation, the lead agency 
determines that a removal is 
appropriate. and that less than six 
months exists before on-site removal 
activity must begin, the lead agency 
shall: 

(i) Publish a notice of availability of 
the administrative record file 
established pursuant to § 300.820 in a 
major local newspaper of general 
circulation within 60 days of initiation of 
on-site removal activity; 

(ii} Provide a public comment period. 
as appropriate, of not less than 30 days 
from the time the administrative record 
file is made available for public 
inspection, pursuant to § 300.820(b)(2): 
and 

(iii) Prepare a written response to 
significant comments pursuant to 
§ 300.820(b)(3). 

(3) For removal actions where on·site 
action is expected to e~tend beyond 120 
days from the initiation of on-site 
removal activities, the lead agency shall 
by the end of the 120-day period: 

(i) Conduct interviews with local 
officials. community residents, public 
interest groups. or other interested or 
affected parties, as appropriate, to 
solicit their concerns. information needs, 
and how ar when citizens would like to 
be involved in the Superfund process: 

(ii) Prepare a formal community 
relations plan (CRP) based on the 
community interviews and other 
relevant information, specifying the 

community relations activities that the 
lead agency expects to undertake during 
the response; and 

(iii) Establish at least one local 
information repository at or near the 
location of the response action. The 
information repository should contain 
items made available for public 
information. Further. an administrative 
record file established pursuant to 
subpart I for all removal actions shall be 
available for public inspection in at 
least one of the repositories. The lead 
agency shall inform the public of the 
establishment of the information 
repository and provide notice of 
availability of the administrative record 
file for public review. All items in the 
repository shall be available for public 
inspection and copying. 

(4) Where, based on the site 
evaluation, the lead agency determines 
that a removal action is appropriate and 
that a planning period of at least six 
months exists prior to initiation of the 
on-site removal activities. the lead 
agency shall at a minimum: 

(i) Comply with the requirements set 
forth in paragraphs (m)(3)(i), (ii), and (iii) 
of this section, prior to the completion of 
the engineering evaluation/cost analysis 
(EE/CA), or its equivalent, except that 
the information repository and the 
administrative record file will be 
established no later than when the EE/ 
CA approval memorandum is signed; 

(ii) Publish a notice of availability and 
brief description of the EEiCA in a 
major local newspaper of general 
circulation pursuant to § 300.820; 

(iii) Provide a reasonable opportunity. 
not less than 30 calendar days, for 
submission of written and oral 
comments after completion of the EE/ 
CA pursuant to § 300.820(a). Upon 
timely request, the lead agency will 
extend the public comment period by a 
minimum of 15 days: and 

(iv) Prepare a written response to 
significant comments pursuant to 
§ 300.820( a). 

§ 300.420 Remedial site evaluation. 

(a) General. The purpose of this 
section is to describe the methods, 
procedures, and criteria the lead agency 
shall use to collect data, as required, 
and evaluate releases of hazardous 
substances, pollutants, gr contaminants. 
The evaluation may consist of two 
steps: a remedial preliminary 
assessment (PA) and a remedial site 
inspection [SI). 

(b) Remedial preliminary assessment. 
(1) The lead agency shall perform a 
remedial PA on all sites in CERCUS as 
defined in § 300.5 to: 

(i) Eliminate from further 
consideration those. sites that pose no 

thret~t to public heaith or the 
environment: 

(ii) Determine if there is any potential 
-· need for removal action; 

(iii) Set priorities for site inspections: 
and 

(iv) Gather existing data to facilitate 
later evaluation of the .re!ease·pursuant 
to the Hazard Ranking System (HRS) if 
warranted. 

(2) A remedial PA shall consist of a 
review of existing information about a 
release such as information on the 
pathways of exposure, exposure targets. 
and source and nature of release. A 
remedial PA shall also include an off­
site reconnaissance as appropriate. A 
remedial PA may include an on-site 
reconnaissance where appropriate. 

(3) If the remedial PA indicates that a 
removal action may be warranted. the 
lead agency shall initiate removal 
evaluation pursuant to § 300.410. 

(4) In performing a remedial PA, the 
lead agency may complete the EPA 
Preliminary Assessment form. available 
from EPA regional offices, or its 
equivalent, and shall prepare a PA 
report, which shall include: 

(i) A description of the release; 
(ii.) A description of the probable 

nature of the release: and 
(iii) A recommendation on whether 

further action is warranted, which lead 
agency should conduct further action . 
and whether an Sl or removal action or 
both should be undertaken. 

(5) Any person may petition the lead 
federal agency (EPA or the appropriate 
federal agency in the case of a release 
or suspected release from a federal 
(acility). to perform a PA of a release 
when such person is. or may be. affected 
by a release of a hazardous substance. 
pollutant, or contaminant. Such petitions 
shall be addressed to the EPA Regional 
Administrator for the region in which 
the release is located, except that 
petitions for PAs involving federal 
facilities should be addressed to the 
head of the appropriate fedeml agency. 

(i) Petitions shall be signed by the 
petitioner and shall contain the 
following: 

(A) The full name, address, and phor:e 
number of petitioner: 

(B) A description, as precisely as 
possible. of the location of the release: 
and 

(C) How the petitio.ner is or may be 
affected by the release. 

(ii) Petitions should also contain the 
following information to the ex-tent 
available: 

(A) What type of substances were or 
may be released; 
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(B) The nature of activit!es that have 
occurred whe~e the release is located: 
and 

(C) Whether local and state 
authorities have been- contacted about 
the release. 

(iii] The lead federal agency shall 
complete a remedial or removal PA 
within one year of the date of receipt of 
a complete petition pursuant to 
paragraph (b)(S) of this section, if one 
has not been performed previously. 
unless the lead federal agency 
determines that a PAis nol appropriate. 
\\'here such a determination is made. 
the lead federal agency shall notify the 
petitioner and will provide a reason for 
the determination. 

(iv) When determining if performance 
of a PAis appropriate, the lead federal 
agency shall take into consideration: 

(A) Whether there is information 
indicating that a release has occurred or 
there is a threat of a release of a 
hazardous substance, pollutant, or 
contaminant: and 

(B} Whether the- release is eligible for 
response under CERCLA. 

(c} Remedial site inspection. (1} The 
lead agency shall perform a remedial SI 
as appropriate to~ 

(i) Eliminate from further 
consideration. those releases that pose 
no significant threat to public health or 
the environment; 

(ii] Determine the potelltial need for 
removal action; 

[iii) Collect or develop additional 
data. as appropriate. to evaluate the 
release pursuant to the HRS: and 

(iv) Collect data in addition to that 
required to score the release pursuant to 
the HRS. as appropriate. to better 
characterize the release for- more 
effective- and rapid initiation of the RI/ 
FS or response under other authorities. 

(2) The remedial SI shall build upon 
the information colfected in the remedial 
PA. The remedial SI shall involve, as 
appropriate, both on- and off-site field 
investigatorfefforts. and sampling. 

(3) If the remedial SI indicate~ that 
removal action. may be appropriate, the 
lead agency shall initiate removal s1te­
evaluation pursuant to § 300.410. 

{4) Prior-to conducting field sampling 
as part of site inspections;. tfie lead 
agency shall develop sampling and 
analysis- plans- that shall provide a 
proceu for obtaining data of sufficient 
quality and quantity to satisfy data 
needs. The sampling and analysis plans 
shall consist of twa parts; _ 

(i) The field sampling plan. which 
describes the number. type. and location 
of samples. and the type: of"anaiyses,. 
and 

(ii} The. quality assurance project plan 
(QAPP), which describes- policy. 

organization. and fuactional activities. 
and the data quality objectives and 
mea3ures necessary to achieve adequate 
data for use in site eva[uation and 
hazard ranking system activities. 

(5) Upon completion of a remedial SI. 
the lead agency shall prepare a report 
that includes the following: 

(i) !\description/history /nature of 
waste handling: 

(ii) A description of known 
contaminants; 

(iii) A description of pathways of 
migration of contaminants; 

(iv) An identification and description 
of human and environmental targets; 
and 

(v) A recommendation on whether 
further action is warranted. 

§ 300.425 Establishing remedial priorities. 

(a) General. The purpose of this 
section is to identify the criteria as well 
as the methods and procedures EPA 
uses to establish its priorities for 
remedial actions. 

(b) National Priorities List. The NPL is 
the list of priority releases for long-term 
remedial evaluation and response-

(!} Only those releases included on 
the NPL shall be considered eligible for 
Fund-finan.ced remedial actio~ Removal 
actions (including remedial planning 
activities. RI/FSs. and other actions­
taken pursuant to CERCLA section 
104(b )) are. not limited to NPL sitelJ. 

(2} Inclusion of a release on the. NPL 
does not imply that monies will be 
expended. nor does the rank of a. release 
on the NPL-establish the precise 
priorities for the allocation of Fund 
resources. EPA may also pursue other 
appropriate authorities to remedy the 
release, including enforcement actions 
under CERCLA and other laws. A site's 
rank on the NPL serves, along. with other 
factors. including enforcement actions. 
as a basis to guide the allocation of 
Fund resources among releases. 

(3} Federal facilities that meet the 
criteria identified in paragraph (c) of this 
section are eligible for inclusion on the 
t\TPL Except as. provided by CERCIA 
sections 11l(e}(3} and 111(c}, federal 
facilities are not eligible for Fund­
financed remedial actions; 

(4) Inclusion on the NPL is not a 
precondition to action by the lead 
agency under CERCLA sections 106 or 
122 or to action under CERCLA section 
107 for recovery of non-Fund-fL'lanced 
costs or Fund-financed costs other than 
Fund-financed remedial construction· 
costs.. 

{c) Methach far determining eligibility 
for NPL A release may be included on. . 
the NPL i£ the release meets one of the 
following criteria: 

(1) The release scor~s sufficiently hi3h 
pursuant to the Hazard Ranking System 
described in Appendix A to this part. 

(2) A state (not including Indian 
tribes) has designated a release as its 
highest priority. States may make only 
one such designation; or 

{3) The release satisfies all of LIJ.e 
following criteria: 

(i] The Agency for Toxic Substances 
and Disease Registry has issued a health 
advisory that recommends dissociation 
of individuals from the release~ 

(ii) EPA determines that the release 
poses a significant threat to public 
health; and 

(iii) EPA anticipates that it will be 
more cost-effective to use its remedial 
authority than to use removal authority 
to respond to the release-

(d) Procedures for- placing sites on the 
NPL Lead agencies may submit 
candidates to EPA by scoring tfte 
release using the HRS and providing tht? 
appropriate backup documentation. 

(1} Lead agencies may submit HRS 
scoring packages to EPA anytime 
throughout the year. 

(2) EPA shall review lead agencies' 
HRS scoring packages and revise them 
as appropriate. EPA shall develop any 
additional HRS scoring packages on 
releases known to EPA. 

(3) EPA shall compile tFie NPL based 
on the methods- identified in paragraph 
(c) of this section. 

{4) EPA shall update the NPL at least 
once a year. 

(5} To ensure public involvement 
during the proposal to add a release to 
the NPL. EPA shall: 

(i) Publish the proposed rule in the 
Federal Register and solicit comments 
through a public. comment period; and 

[ii) Publish the final rule in the Federal 
Register, and make available a response 
to each significant comment and any 
significant new data submitted during 
the comment period. 

(6J Re[eases may be categorized on. 
the NPL when deemed appropriate by 
EPA. 

(e) Deletion from the NPL.Releases 
may be deleted from or recategorized on 
the NPL where no further response- is 
appropriate. 

(1) EPA shall consult with the s1ate on 
proposed deletions from the NPL prior to 
developingthenoticeofinrent to delete. · 
In making a detennination to delete ;r 

release from the NPL. EPA shall 
consider, in consultation with the state. 
whether any .of the following aiteria ha~ 
been met 

{i) Responsible parties or-other 
persons- have implemented all 
appropriate response actions required~ 
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(ii) All appropriate Fund-financed 
response under CERCLA has been 
implemented, and no further response 
action by responsible parties is 
appropriate: or 

(iii) The remedial investigation has 
shown that the release poses no 
significant threat to public health or the 
environment and. titerefore. taking of 
remedial measures is not appropriate. 

(2) Releases shall not be deleted from 
the NPL until the state in which the 
release was located has concurred on 
the proposed deletion. EPA shall 
provide the state 30 working days for 
review of the deletion notice prior to its 
publication in the Federal Register. 

(3) All releases deleted from the NPL 
are eligible for further Fund-financed 
remedial actions should future 
conditions warrant such action. 
Whenever there is a significant release 
from a site deleted from the NPL. the 
site shall be restored to the !\'PL without 
application of the HRS. 

(4) To ensure public involvement 
during the proposal to delete a release 
from the NPL. EPA shall: 

(i) Publish a notice of intent to delete 
in the Federal Register and solicit 
comment through a public comment 
period of a minimum of 30 calendar 
days: 

(ii) In a major local newspaper of 
general circulation at or near the release 
that is proposed for deletion. publish a 
notice of availability of the notice of 
intent to delete: 

(iii) Place copies of information 
supporting the proposed deletion in the 
information repository, described in 
§ 300.430(c)(2)(iii), at or near the release 
proposed for deletion. These items shall 
be available for public inspection and 
copying; and 

(iv) Respond to each significant 
comment and any significant new data 
submitted during the comment period 
and include this response document in 
the final deletion package. 

(5) EPA shall place the final deletion 
package in the local information 
repository once the notice of final 
deletion has been published in the 
Federal Register. 

§ 300.430 Remedial Investigation/ 
feasibility study and.aetectlon of remedy. 

(a) Genero/--{1) Introduction. The 
purpose of the remedy selection process 
is to implement remedies that eliminate. 
reduce, or control risks to human health · 
and the environment Remedial actions 
are to be implemented as soon as site 
data and information make it possible to 
do so. Accordingly, EPA has ·established 
the followin8 program goal, · · 
expectations, arid program management 
principles to assist in the identification 

and implementation of appropriate 
remedial actions. 

(i) Program goal. The national goal of 
the remedy selection process is to select 
remedies that are protective of human 
health and the environment, that 
maintain protection over time. and that 
minimize untreated waste. 

(ii) Program management principles. 
EPA generally shall consider the 
following general principles of program 
management during the remedial 
process: 

(A) Sites should generally be 
remediated in operable units when early 
actions are necessary or appropriate to 
achieve significant risk reduction 
quickly. when phased analysis and 
response is necessary or appropriate 
given the size or complexity of the site, 
or to expedite the completion of total 
site cleanup. 

(B) Operable units, including interim 
action operable units, should not be 
inconsistent with nor preclude 
implementation of the expected final 
remedy. 

(C) Site-specific data needs. the 
evaluation of alternatives, and the 
documentation of the selected remedy 
should reflect the scope and complexity 
of the site problems being addressed. 

(iii) Expectations. EPA generally shall 
consider the following expectations in 
developing appropriate remedial 
alternatives: 

(A) EPA expects to use treatment to 
address the principal threats posed by a 
site, wherever practicable. Principal 
threats for which treatment is most 
likely to be appropriate include liquids. 
areas contaminated with high 
concentrations of toxic compounds, and 
highly mobile materials. 

(B) EPA expects to use engineering 
controls, such as containment, for waste 
that poses a relatively low long-term 
threat or where treatment is 
impracticable. 

(C) EPA expects to use a combination 
of methods, as appropriate, to achieve 
protection of human health and the 
environment In appropriate site 
situations, treatment of the principal 
threats posed by a site. with priority 
placed on treating waste that is liquid, 
highly toxic or highly mobile, will be 
combined with engineering controls 
(such as containment) and institutional 
controls. as appropriate, for treatment 
residuals and untreated waste. 

(D) EPA expects to use institutional 
controls such as water use and deed · 
restrictions to supplement engineering 
controls as appropriate for short- and 
long-term management to prevent or 
limit exposure to hazardous substances, 
pollutants. or contaminants. Institutional 
controls may be used during the conduct 

of the remedial investigation/feasibilit 
study (RI/FS) and implementation of tr 
remedial action and. where nccessarv 
as a component of the completed • · 
remedy. The use of institutional contra: 
shall not substitute for active response 
measures (e.g .• treatment and/or 
containment of source material. 
restoration of ground waters to their 
beneficial uses) as the sole remedy 
unless such active measures are 
determined not to be practicabl-e, baseL 
on the balancing of trade-offs among 
alternatives that is conducted during tr. 
selection of remedy. 

(E) EPA expects. to consider using 
innovative technology when such 
technology offers the potential for 
comparable or superior treatment 
performance or implementability. fewe 
or lesser ad\·erse impacts than other 
available approaches, or lower costs fo 
similar levels of performance than 
demonstrated technologies. 

(F) EPA expects to return usable 
ground waters to their beneficial uses 
wherever practicable, within a 
timeframe that is reasonable given the 
particular circumstances of the site. 
When restoration of ground water to 
beneficial uses is not practicable. EPA 
expects to prevent further migration of 
the plume, prevent exposure to the 
contaminated ground water. and 
evaluate further risk reduction. 

(2) Remedial im·estigation/feasibilit: 
study. The purpose of the remedial 
investigation/feasibility study (RI/FS) i 
to assess site conditions and evaluate 
alternatives to the extent necessary to 
select a remedy. Developing and 
conducting an RI/FS generally includes 
the following activities: project seeping 
data collection. risk assessment. 
treatability studies. and analysis of 
alternatives. The scope and timing of 
these activities should be tailored to th 
nature and complexity of the problem 
and the response alternatives being 
considered. 

(b) Scoping. In implementing this 
section, the lead agency should consid1 
the program goal. program managemen 
principles, and expectations contained 
in this rule. The investigative and 
analytical studies should be tailored to 
site circumstances so that the scope an 
detail o_f the analysis is appropriate to 
the complexity of site problems being 
addressed. During scoping, the lead an 
support agencies shall confer to identif 
ihe optimal set and sequence of action: 
necessary to address site problems. 
Specifically. the lead agency shall: 

(I) Assemble and evaluate existing 
data on the site. including the results o 
any removal actions. remedial 
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preliminary assessment and site 
inspections, and the NPL listing process. 

(2) Develop a conceptual 
understanding of the site based on the 
evaluation of existing data described in 
paragraph (b)(1) of this section. 

(3) Identify likely response scenarios 
and potentially applicable technologies 
and operable units that may address site 
problems. 

{4) Undertake limited data collection 
efforts or studies where this information 
will assist in scoping the RI/FS or 
accelerate response actions. and begin 
to identify the need for treatability 
studies. as appropriate. 

(5) Identify the type. quality. and 
quantity of the- data that will be 
collected during the RI/FS to support 
decisions regarding remedial response 
activitie~r. 

(6) Prepare site-specific health and 
safety plans that shall specify. at a 
minimum, employee training and. 
protective equipment. medical 
surveillance requirements. standard 
operating procedures. and a contingency 
plan that conforms with 29 9"R 1910.120 
(1)(1) and (1)(2). 

(7} If natural resoUICeS are or may be 
injured by the release; ensure that state 
and federal trustees·oftbe affected 
natural resources have been. notified in 
order that the trustees may initiate 
appropriate actions. including those 
identified in subpart G of this part. The 
lead agency shall seek to coordinate 
necessary assessments, evaluations, 
investigations. and planning with such 
state and federal trustees. 

{8) Develop sampling and analysis 
plans that shall provide a process for 
obtaining data of sufficient quality and 
quantity to satisfy data ne-eds. Sampling 
and analysis plans shall be reviewed 
and approved by EPA. The sampling 
and analysis plans shalf consist of two 
parts: · 

{i) The fiefd sampling plan, which 
describes the number, type, and location 
of samples and the type of analyses; and 

(ii} The quality assurance project plan. 
which describes policy, organization. 
and functional activitie~r and- the data 
quality objectives anctmeasmes 
necessary to achieve adequate data for 
use in selecting the appropriate remedy. 

(9J Initiate the identification of 
potential federaL and state ARARa and. 
as appropriate, other criteria, advisori6. 
or guidance- to be considered. 

{c) Commrmity relations. (1} The 
community relation~r reQD;irements 
described in this section apply fa all 
remedialactivitie$ undertakmpmsuant 
to CERCLA section tGf and to section 
106 or section 122' COnsent orders or 
decrees, or section !Off adniinistr~tive . 
order!'. · · · · · 

(2) The lead agency shall provide for 
the conduct of the following community 
relations activities. to the extent 
practicable, prior to commencing field 
work for the remedial investigation: 

(i) Conducting interviews with local 
officials, community residents, public 
interest groups, or other interested or 
affected parties, as appropriate. to 
solicit their concerns and information 
needs, and to learn how and when 
citizens would like to be involved in the 
Superfund process. 

(ii} Preparing a formal community 
relations plan (CRP), based on the 
community interviews and other 
relevant information, specifying the 
community relations aGtivitiea that the 
lead agency expects to undertake during 
Ll-te remedial response. The purpose of 
the CRP is to: 

(A) Ensure the public appropriate 
opportunities for involvement in a wide 
variety of site-related deci!ions, 
including site analysis and 
characterization, alternatives analysis, 
and selection of remedy; 

(Bl Detennine. based on community 
interviewlt, appropriate activities to 
ensure such public involvement and 

(C) Provide appropriate op~rtunities 
for the community to learn about the 
site. 

(iii) Establishing at least one local 
information repository at or near the 
location of the response action. J:;ach 
information repository should contain a 
copy of items made available to the 
public, includmg.information that 
describes the technical assistance grants 
application process. The read agency 
shall inform interested parti6 of the 
establishment of the infonnation 
repository. 

(iv} Informing the comnnurity of the 
availability of technical assistance 
grants. 

{3) For PRP actions. the lead agency 
shall plan and implement the community 
relations program at a site. PRPs may 
participate in aspects of the community 
relation~r program at the dim:retion of 
and with oversight by the lead agency. 
· ( 4} The Iead agency may conduct 
technical discussions involving PRPs 
and the public. These technical 
discussions may be held separately 
from. but contemporaneously with. the 
negotiatiOns r settlement discussions.. 

(SJ In addition, the following 
-provisions specifically cippfy to 
enforcement actionr. 

(i} Lead agencies entering into an 
enforcement agreement with de minimis 
parties under CERCl.A section 122(gJ or 
cost recovery settlemerita under section 
t22(h} shalf publish a notice of the 
proposed· agreement in the Federitl 
Register at least :ro days before the 

agreement becomes final, as required by 
section122(i). The notice must identify 
the name of the facility and the parties 
to the proposed agreement and must 
allow an opportunity for comment and 
consideration of comments; and 

(ii) Where the enforcement agreement 
is embodied in a consent decree, public 
notice and opportunity for public 
comment shall be provided in 
accordance with Z8 CFR 50.7. 

fd) Remedial investigation. {1) The 
purpose of the remedial investigation 
(RI) is to collect data necessary ta 
adequately characterize the site for the 
purpose of developing and evaluating 
effective remedial alternatives. To 
characterize the site, the lead agency 
shall. as appropriate, conduct field 
investigation!, including treatability 
studies. and conduct a baseline risk 
assessment. The RI provides infonnation 
to assess the risks to human health and 
the environment and to support the 
development, evaluation. and selection 
of appropriate response alternatives. 
Site characterization may be conducted 
in one or more phases to focus sampling 
efforts and increase the efficiency of the 
investigation. Because estimates of 
actual or potential exposures and 
associated impacts on human and 
environmental receptors may be refined 
throughout the phases of the Rl as new 
information is obtained, site 
characterization activities should be 
fully integrated with the development 
and evaluation of alternatives iD the 
feasibility study. Bene}). or pilot-scale · 
treatability studies shall be conducted; 
when appropriate and practicable. to 
provide additional data. for the detailed 
analysis and to support engineering 
design of remedial alternatives. 

(2} The lead agency shall characterize 
the nature of and threat posed by the 
hazardous substances and hazardous 
materials and gather data necessary to 
assess the extent to which the release 
poses a threat to human health or the 
environment or to support the analysis 
and design of potential response actions 
by conducting. as appropriate. £iefd 
investigations to assess the following 
facto~ · 

(i} Physical characteristic:& of the sit~ 
including important surface features. 
soils. geology .. h:yd:rogeology. -
meteorology, aDd ecology: -. 

(ii} Characteristics or classific:ations 
of air, surface water~ and ground water;. 

(iii) The generid characteristfa of the 
waste, including quantities. s1afe. -
concentration, toxicity~ propensity to 
bioaccumulate, persistence. and 
mobility; 
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alternatives to be analyzed shall be 
determined at each site. taking into 
account the scope, characteristics, and 
complexity of the site problem that is 
being addressed. In developing and. as 
appropriate, screening the alternatives, 
the lead agency shall: 

(i) Establish remedial action 
objectives specifying contaminants and 
media of concern. potential exposure 
pathways. and remediation goals. 
Initially. preliminary remediation goals 
are developed based on readily 
available information, such as chemical­
specific ARARs or other reliable 
information. Preliminary remediation 
goals should be modified, as necessary. 
as more information becomes available 
during the RI/FS. Final remediation 
goals will be determined when the 
remedy is selected. Remediation goals 
shall establish acceptable exposure 
levels that are protective of human 
health and the environment and shall be 
developed by considering the following: 

(A) Applicable or relevant and 
appropriate r·equirements under federal 
environmental or state environmental or 
facility siting laws, if available. and the 
following factors: _ 

(1) For systemic toxicants, acceptable 
exposure levels shall represent 
concentration levels to which the human 
population, including sensitive 
subgroups. may be exposed without 
adverse. effect during a lifetime or part 
of a lifetime, incorporating an adequate 
margin of safety; . 

(2) For known or suspected 
carcinogens. acceptable exposure levels 
are generally concentration levels that 
represent an excess upper bound 
lifetime cancer risk to an individual of 
between lo-• and to-• using information 
on the relationship between dose and 
response. The to-• risk leveJ shall be 
used as the point of departure for 
determining remediation goals for 
alternatives when ARARs are not 
available or are not sufficiently 
protective because of the presence of 
multiple contaminants at a site or 
multiple pathways of exposure; 

(3) Factors related to technical 
limitations such as detection/ 
quantification limits for contaminants: 

(4} Factors related to uncertainty; and 
(.5) Other pertinent information: 

. (B) Maxjmum contaminant level goals 
(MCLGs). established under the Safe 
Dnnking Water Act. that are set at 
levels above zero, shall be attained by 

. remedial actiO!l~ for ground or surface 
waters that are current or potential . 
sources of drinking water, where the -

· MCLGs are relevant arid appropriate 
under the circumstances of the release 
based on the factors in § 300.400{g)(Z). If 
an MCLG is determined not to be 

relevant and appropriate. the 
corresponding maximum contaminant 
level (MCL) shall be attained where 
relevant and appropriate to the 
circumstances of the release. 

(C) Where the MCLG for a 
contaminant has been set at a level of 
zero. the MCL promulgated for that 
contaminant under the Safe Drinking 
Water Act shall be attained by remediai 
actions for ground or surface waters tha: 
are current or potential sources of 
drinking water, where the MCL is 
relevant and appropriate under the 
circumstances of the release based on 
the factors in § 300.400(g)(2). 

(D} In cases involving multiple 
contaminants or pathways where 
attainment of chemical-specific ARARs 
will result in cumulative risk in excess 
of to-•. criteria in paragraph (e)(2)(i)(A) 
of this section may also be considered 
when determining the cleanup level to 
be attained. 

(E) Water quality criteria established 
under sections 303 or 304 of the Clean 
Water Act shall be attained where 
relevant and appropriate under the 
circumstances of the release. 

(F) An alternate concentration limit 
(ACL)-may be established in accordance 
with CERCLA section 1Zt(d)(Z)(B)(ii). 

(G) Environmental evaluations shall 
be performed to assess threats to the 
environment, especially sensitive 
habitats and critical habitats of species 
protected under the Endangered Species 
Act. 

(ii) Identify and evaluate potentially 
suitable technologies. including 
innovative technologies: 

(iii) Assemble suitable technologies 
into alternative remedial actions. 

(3) For source control actions. the leac 
agency shall develop. as appropriate: 

(i) A range of alternatives in which 
treatment that reduces the toxicity, 
mobility, or volume of the hazardous 
substances, pollutants, or contaminants 
is a principal element. As appropriate, 

·this range shall include an alternative · 
that removes or destroys hazardous 
substances, pollutants, or contaminants 
to the maximum extent feasible. 
eliminating or minimizing. to the degree 
possible, the_ need for long-term 
management.. The lead agency also shal 
develop, as appropriate, other 
alternatives which. at a minimum, treat 
the principal threats posed by the site 
but vary in the degree of treatment 
employed and the quantities and 
characteristics of the treatment 
residuals and untreated waste that mu! 
be managed; and 

(ii) One or more alternatives that 
involve little or no treatment, but 
provide protection of human health am 
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the environment primarily by preventing 
or controlling exposure to hazardous 
substances. pollutants. or contaminants. 
through engineering controls. for 
example. containment. and. as 
necessary, institutional controls to 
protect human health and the 
environment and to assure continued 
effectiveness of the response action. 

(4) For ground-water response actions. 
the lead agency shall develop a limited 
number of remedial alternatives that 
attain site-specific remediation levels 
within different restoration time periods 
utilizing one or more different 
technologies. · 

(5) The lead agency shall develop one 
or more innovative treatment 
te.::hnologies for further consideration if 
those technologies offer the potential for 
comparable or superior performance or 
implementability: fewer or lesser 
adverse impacts than other available 
approaches: or lower costs for similar 
levels of performance than 
demonstrated treatment technologies. 

(6) The no-action alternative, which 
may be no further action if some 
removal or remedial action has already 
occurred at the site, shall be developed. 

(7) As appropriate, and to the extent 
sufficient information is available. the 
short- and long-term aspects of the 
following three criteria shall be used to 
guide the development and screening of 
remedial alternatives: 

(i) Effectiveness. This criterion 
focuses on the degree to which an 
alternative reduces toxicity, mobility. or 
volume through treatment. minimjzes 
residual risks and affords long-term 
protection, complies with ARARs. 
minimizes short-term· impacts. and how 
quickly it achieves protection. 
Alternatives providing significantly less 
effectiveness than other, more promising 
alternatives may be eliminated. 
Alternatives that do not provide 
adequate protection of human health 
and the environment shall be eliminated 
from further consideration.· 

(ii) lmplementabJ1ity. This criterion 
focuses on the technical feasibility and 
availability of the technologies each 
alternative would employ and the 
administrative feasibility of 
implementing the alternative. 
Alternatives that are technically or 
administratively infeasible or that 
would require equipment, specialists, or 
facilities that are not available within a 
reasonable period of time may be . 
eliminated from further consideration. 

(iii) Cost. The costs of construction 
and any long-term costs to operate !ind 
maintain the alternatives shall be 
considered. Costs that are grossly 
excessive compared to the overall · 
effectiveness of alternatives may be 

considered as one of several factors 
used to eliminate alternatives. 
Alternatives providing effectiveness and 
implementability similar to that of 
another alternative by employing a 
similar method of treatment or 
engineering control, but at greater cost. 
may be eliminated. 

(8) The lead agency shall notify the 
support agency of the alternatives that 
will be evaluated in detail to facilitate 
the identification of ARARs and, as 
appropriate, pertinent advisories, 
criteria, or guidance to be considered. 

(9) Detailed analysis of alternatives. 
(i) A detailed analysis shall be 
conducted on the limited number of 
alternatives that represent viable 
approaches to remedial action after 
evaluation in the screening stage. The 
lead and support agencies must identify 
their ARARs related to specific actions 
in a timely manner and no later than the 
early stages of the comparative analysis. 
The lead and support agencies may also, 
as appropriate, identify other pertinent 
advisories, criteria, or guidance in a 
timely manner. 

(ii) The detailed analysis consists of 
an assessment of individual alternatives 
against each of nine evaluation criteria 
and a comparative analysis that focuses 
upon the relative performance of each 
alternative against those criteria. 

(iii) Nine criteria for emluation. The 
analysis of alternatives under review 
shall reflect the scope and complexity of 
site problems and alternatives being 
evaluated and consider the relative 
significance of the factors within each 
criteria. The nine evaluation criteria are 
as follows: 

(A) Overall protection of human 
health and the environment. 
Alternatives shall be assessed to 
determine whether they can adequately 
protect human health and the 
environment, in both the short- and 
long-term, from unacceptable risks 
posed by hazardous substances. 
pollutants, or contaminants present at 
the site by eliminating, reducing, or 
controlling exposures to levels 
established during development of 
remediation goals consistent with 
§ 300.430(e)(2)(i). Overall protection of 
human health and the environment 
draws on the assessments of other 
evaluation criteria, especially long-term 
effectiveness and permanence, short­
term effectiveness, and compliance with 
ARARs. 

(B) Compliance with ARARs. The 
alternatives shall be assessed to 
determine whether they attain 
applicable or relevant and appropriate 
requirements under federal 
envirorimentallaws and state 
environmental or facility siting laws or 

provide grounds for invoking one of the 
waivers under paragraph (f)(1)(ii)[C) of 
this section. 

(C) Long-term effectiveness and 
permanence. Alternatives shall be 
assessed for the long-term effectiveness 
and permanence they afford, along with 
the degree of certainty that the 
alternative will prove successful. 
Factors that shall be considered, as 
appropriate, include the following: 

(I) Magnitude of residual risk 
remaining from untreated waste or 
treatment residuals remaining at the 
conclusion of the remedial activities. 
The characteristics of the residuals 
should be considered to the degree that 
they remain hazardous, taking into 
account their volume, toxicity, mobility, 
and propensity to bioaccumulate. 

(2) Adequacy and reliability of 
controls such as containment systems 
and institutional controls that are 
necessary to manage treatment 
residuals and untreated waste. This 
factor addresses in particular the 
uncertainties associated with land 
disposal for providing long-term 
protection from residuals: the 
assessment of the potential need to 
replace technical components uf the 
alternative, such as a cap, a slurry wall, 
or a treatment system: and the potential 
exposure pathways and risks posed 
should the remedial action need 
replacement. 

(D) Reduction of toxicity, mobility, or 
volume through treatment. The degree to 
which alternatives employ recycling or 
treatment that reduces toxicity, mobility, 
or volume shall be assessed, including 
how treatment is used to address the 
principal threats posed by the site. 
Factors that shall be considered, as 
appropriate, include the following: 

(1) The treatment or recycling 
processes the alternatives employ and 
materials they will treat: 

(2) The amount of hazardous 
substances, pollutants, or .contaminants 
that will be destroyed, treated, or 
recycled; 

(3) The degree of expected reduction 
in toxicity, mobility, or volume of the 
waste due to treatment or recycling and 
the specification of which reduction(s) 
are occurring; 

(4) The degree to which the treatment 
is irreversible: 

(5) The type and quantify of residuals 
that will remain following treatment. 
considering the persistence, toxicity. 
mobility, and propensity to 
bioaccumulate of such hazardous 
substances and their constituents; and 

(6) The degree to which treatment 
reduces the inherent hazards posed by 
principal thr~ats at the site. 
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(E) Short-te!'m effectiveness.. The 
short-term impacts of alternatives shall 
be assessed considering the following: 

(I) Short-term risks that might be 
posed to the community during 
implementation of an alternative; 

(2) Potential impacts on workers 
during remedial action and the 
effectiveness and reliability of 
protective measures; 

(3) Potential environmental impacts of 
the remedial action and the 
effectiveness and reliability of 
mitigative measures during 
implementation~ and 

( 4) Time until protection is achieved. 
(F) lmplementability. The ease or 

difficulty of implementing the 
alternatives shall be assessed by 
considering the following types of 
factors as appropriate: -· 

{1) Technical feasibility, including 
technical difficulties and unknowns 
associated with the construction and 
operation of a technology, the reliability 
of the technology, ease of undertaking 
additional remedial actions. and the 
ability to monitor the effectiveness of 
the remedy. 

(2) Administrative feasibility, 
including activities needed to coordinate 
with other offices and agencies and the 
ability and time required to obtain any 
necessary approvals and permits from 
other agencies (for off-site actions}; 

(3) Availability of services and 
materials, including the availability of 
adequate off-site treatnumt. storage 
capacity. and d.islrosal capacity and 
services; the availability of necessary 
equipment and specialists, and 
provisions to ensure any necessary 
additional resources; the availability of 
services and marerials; and availability 
of prospective technologies. 

(G) Cost. The types of costs that shaH 
be assessed include the following: 

(1) Capital costs. including both direct 
and indirect costs; 

(2) Annual operation and mai.l'ltenance 
costs: and 

(3) Net present value of capital and 
O&M costs. 

(H) State acceptance. Assessment of 
state concems may not be completed 
until comments on the Rl/FS are 
received but may be discussed. to the 
extent possible. in the proposed plan 
issued for public comment. The state 
concerns that shall be assessed include 
the following: -

(1) Tlu! state's position and key 
concerns related to the preferred 
alternative and other alternatives; and 

(2) Stalf' comments an AR.ARs or the 
proposed use of waivers. 

(1) CoJ1ll11unity acceptance. This 
assessment includes determining which 
components of the alternatives 

interested persons in the community 
support, have reservations about, or 
oppose.. This assessment may not be 
completed until comments on the 
proposed plan are received. 

(f) Selection of remedy-{1) Remedies 
selected shall reflect the scope and 
purpose of the actions being undertaken 
and how the action relates to long-term. 
comprehensive response at the site. 

(i) The criteria noted in paragraph 
(e)(9)(iii) ofthis section are used to 
select a remedy. These criteria are 
categorized into th."ee groups. 

(A) Threshold criteria. Overall 
protection of human health and the 
environment and ..compliance with 
ARARs (unless a specific ARAR is 
waived) are threshold requirements that 
each alternative must meet in order to 
be eiigible for selection. 

{B) Primary balancing criteria. The 
five primary balancing criteria are long­
term effectiveness and permanence; 
reduction of toxicity, mobility. or volume 
through treatment short-tenn 
effectiveness; implementability; and 
cost. 

(C) Modifying criteria. State and 
community acceptance are modifying 
criteria that shall be considered in 
remedy selection. 

(ii) The selection of a remedial action 
is a two-step process and shall proceed 
in accordance with § 300.515{e). First. 
the lead agency, in conjunction with the 
support agency, identifies a preferred 
alternative and presents it to the public 
in a proposed plan, for review and 
comment. Second, the lead agency shall 
review the public comments and consult 
with the state (or support agency) in 
order to determine if the alternative 
remains the most appropriate remedial 
action for the site or site problem. The 
lead agency, as specified in§ 300.515(e), 
makes the final remedy selection 
decision, which shall be documented in 
the ROD. Each remedial alternative 
selected as a Superfund remedy will 
employ the criteria as indicated in 
paragraph (I){l){i) of this section to 
make the following determination: 

(A) Each remedial action selected 
shall be protective of human health and 
the environment. 

(B) On-site remedial actions selected 
in a ROD must attain those ARARs that 
are identified at the time of ROD 
signature or provide grounds for 
invoking a waiver under 
§ aoo.4JD(f)(l)(iiUCJ. 

(1) Requirements that are promulgated 
or modified after ROD signature must be 
attained {or waived) only when 
determined to be applicable or relevant 
and appropriale and necessary to ensure 
that the remedy is protective of human 
health and the environment. 

(2) Components of the remed\- not 
describeti in the ROD must atta'in {or 
waive) requirements that are identified 
as applicable or relevant and 
appropriate at the time the amendment 
to the ROD or the explanation of 
significant difference describing the 
component is signed. 

(C) An alternative that does not rr.eet 
an ARAR under federal environmental 
or state environmental or facilitv sitin" 
laws may be selected under the- co 

following circumstances: 
(1) The alternative is an interim 

measure and will become part of a total 
remedial action that will attain the 
applicable or rele\·ant and appropriate 
federal or state requirement; 

(2) Compliance with the requirement 
will result in greater risk to human 
health and the environment than other 
alternatives: 

(3) Compliance with the r~qtti.rement 
is technically impracticable from an 
engineering perspective: 

(4) The alternative will attain a 
standard of performance that is 
eqwvalent to that required under the 
other'lll.ise applicable standard. 
requirement, or limitation through use of 
another method or approach; 

(5) With respect to a state 
requirement, the state has not 
consistently applied, or de:n1Jnstrated 
the intention to consistently apply, the 
promulgated requirement in similar 
circumstance3 at other remedial actions 
within the state: or 

(6) Fqr Fund-financed response 
actions only, an alternati\'e that attains 
the ARAR will not provide a balance 
between the need for protection of 
human health and the environment at 
the site and the availability of Fund . 
monies to respond to other sites that 
may present a threat to human health 
and the environment. 

(D) Each remedial action selected 
shall be cost-effective, provided that it 
first satisfies the threshold criteria set 
forth in § 300.430(I)(l)(ii) (A) and (B}. 
Cost-effectiveness is determined bv 
evaluating the following three of the five 
balancing criteria noted in 
§ 300.430{f)(l)ti){B) to determine tn'erall 
effectiveness: long-term effectiveness 
and permanence. reduction of toxicity, 
mobility, or volmne through treatment. 
and short-term effectiveness. Overall 
effectiveness is then compared to cost to 
ensure that the remedy is cost-effective . 
A remedy shaU be cost-effective if its 
costs are proportional to its overall 
effectiveness. 

(E) Each remedial action .shall utilize 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
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extent practicable. This requirement 
shall be fulfilled by selecting the 
alternative that satisfies paragraph 
[f)(l)(ii) (A) and (B) of this section and 
provides the best balance of trade-offs 
among alternatives in terms of the five 
primary balancing criteria noted in 
paragraph (f)(l)(i)(B) of this section. The 
balancing shall emphasize long-term 
effectiveness and reduction of toxicity. 
mobility. or volume through treatment. 
The balancing shall also consider the 
preference for treatment as a principal 
element and the bias against off-site 
land disposal of untreated waste. In 
making the determination under this 
paragraph. the modifying criteria of 
state acceptance and community 
acceptance described in paragraph 
(f)(l)(i)(C) of this section shall also be 
considered. 

(2] The proposed plan. In the first step 
in the remedy selection process. the lead 
agency shall identify the alternative that 
best meets the requirements in 
§ 300.430(f)(1), above, and shall present 
that alternative to the public in a 
proposed plan. The lead agency, in 
conjunction with the support agency and 
consistent with § 300.515(e), shall 
prepare a proposed plan that briefly 
describes the remedial alternatives 
analyzed by the lead agency, proposes a 
preferred remedial action alternative, 
and summarizes the information relied 
upon to select the preferred alternative. 
The selection of remedy process for an 
operable unit may be initiated at any 
time during the remedial action process. 
The purpose of the proposed plan is to 
supplement the RI/FS and provide the 
public with a reasonable opportunity to 
comment on the preferred alternative for 
remedial action, as well as alternative 
plans under consideration, and to 
participate in Li.e selection of remedial 
action at a site. At a minimum, the 
proposed plan shall: 

(i) Provide a brief summary 
description of the remedial alternatives 
evaluated in the detailed analysis 
established under paragraph (e)(9) of 
this section; 

(ii) Identify and provide a discussion 
of the rationale that supports the 
preferred alternative; 

(iii) Provide a summary of any formal 
comments received from the support 
agency; and 

(iv) Provide a summary explanation of 
any proposed waiver identified under 
paragraph (f)(l)(ii)(C) of this section 
from an ARAR. 

(3) Community relations to support 
the selection of remedy. (i) The lead 
agency. after preparation of the 
proposed plan and review by the 
support agen~Y: ~hall conduct the 
follc.wing actiVIties: 

(A) Publish a notice of availability 
and brief analysis of the proposed plan 
in a major local newspaper of general 
circulation; 

(B) Make the proposed plan and 
supporting analysis and information 
available in the administrative record 
required under subpart I of this part; 

(C) Provide a reasonable opportunity, 
not less than 30 calendar days. for 
submission of written and oral 
comments on the proposed plan and the 
supporting analysis and information 
located in the information repository. 
including the RI/FS. Upon timely 
request. the lead agency will extend the 
public comment period by a minimum of 
30 additional days; 

(D) Provide the opportunity for a 
public meeting to be held during the 
public comment period at or near the 
site at issue regarding the proposed plan 
and the supporting analysis and 
information; 

(E) Keep a transcript of the public 
meeting held during the public comment 
period pursuant to CERCLA section 
117(a) and make such transcript 
available to the public; and 

(F) Prepare a written summary of 
significant comments, criticisms. and 
new relevant information submitted 
during the public comment period and 
L~e lead agency response to each issue. 
This responsiveness summary shall be 
made available with the record of 
decision. 

(ii) After publication of the proposed 
plan and prior to adoption of the 
selected remedy in the record of 
decision. if new information is made 
available that significantly changes the 
basic features of the remedy with 
respect to scope. performance, or cost, 
such that the remedy significantly 
differs from the original proposal in the 
proposed plan· and the supporting 
analysis and information. the lead 
agency shall: 

(A) Include a discussion in the record 
of decision of the significant changes 
and reasons for such changes, if the lead 
agency determines such changes could 
be reasonably anticipated by the public 
based on the alternatives and other 
information available in the proposed 
plan or the supporting analysis and 
information in the administrative record; 
or 

(B) Seek additional public comment 
on a revised proposed plan. when the · 
lead agency determines the change 
could not have been reasonably 
anticipated by the public based on the 
information available in the proposed 
plan or the supporting analysis and 
information in the administrative record. 
The lead agency shall, prior to adoption 
of the selected remedy in the ROD, issue 

a revised proposed plan, which shall 
include a discussion of the significant 
changes and the reasons for such 
changes, in accordance with the public 
participation requirements described in 
paragraph (f)(3)(i) of this section. 

(4) Final remedy selection. (i) In the 
second and final step in the remedy 
selection process. the lead agency shall 
reassess its initial determination that 
the preferred alternative provides the 
best balance of trade-offs, now factoring 
in any new information or points of 
view expressed by the state (or support 
agency) and community during the 
public comment period. The lead agency 
shall consider state (or support agency) 
and community comments regarding the 
lead agency's evaluation of alternatives 
with respect to the other criteria. These 
comments may prompt the lead agency 
to modify aspects of the preferred 
alternative or decide that another 
alternative provides a more appropriate 
balance. The lead agency, as specified 
in § 300.515(e), shall make the final 
remedy selection decision and document 
that decision in the ROD. 

(ii) If a remedial action is selected that 
results in hazardous substances, 
pollutants, or contaminants remaining at 
the site above levels that allow for 
unlimited use and Wlrestricted exposure. 
the lead agency shall review such action 
no less often than every five years after . 
initiation of the selected remedial 
action. 

(iii) The process for selection of a 
remedial action at a federal facility on 
the NPL. pursuant to CERCLA section 
120. shall entail: · 

(A) Joint selection of remedial action 
by the head of the relevant department. 
agency. or instrumentality and EPA; or 

(B) If mutual agreement on the remedy 
is not reached. selection of the remedy 
is made by EPA. 

(5) Documenting the decision. (i) To 
support the selection of a remedial 
action. all facts. analyses of facts, and 
site-specific policy determinations 
considered in the course of carrying out 
activities in this section shall be 
documented. as appropriate, in a record 
of decision. in a level o£ detail · 
appropriate to the site situation, for 
inclusion in the administrative record 
required under subpart I of this part 
Documentation shall explain how the 
evaluation criteria in paragraph 
(e)(9)(iii) of this section were used to 
select the remedy. 

(ii) The ROD shall describe the 
following statutory requirements as they 
relate to the scope and objectives of the 
action: _ 

(A) How the selected remedy is 
p~otective of human health and the 
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environment. explaining how the 
remedy eliminates. reduces. or controls 
exposures to human and em.ironmental 
receptors; 

(B) The federal and state requirements 
that are applicable or relevant and 
appropriate to the site that the remedy 
will attain; · 

(C) The applicable or relevant and 
appropriate requirements of other 
federal and state laws that the remedy 
will not meet. the waiver invoked, and 
the justification for invoking the waiver; 

(D) How the remedy is cost-effective, 
i.e., explaining how the remedy provides 
overall effectiveness proportional to its 
costs: 

(E) How the remedy utilizes 
permanent solutions and alternative 
treatment technologies or resource 
recovery technologies to the maximum 
extent practicable; and 

(F) Whether the preference for 
remedies employing treatment which 
permanently and significantly reduces 
the toxicity, mobility, or volume of the 
hazardous substances, pollutants. or 
contaminants as a principal element is 
or is not satisfied by the selected 
remedy. If this preference is not 
satisfied. the record of decision must 
explain why a remedial action involving 
such reductions in toxicity, mobility, or 
volume was not selected. 

(iii) The ROD also shall: 
(A) Indicate, as appropriate, the 

remediation goals, discussed in 
"paragraph (e)(2J(i} of this section. that 
the remedy is expected to achieve. 
Performance shall be measured at 
appropriate locations in the ground 
water, surface water, soils, air, and 
other affected environmental media. 
Measurement relating to the 
performance of the treatment processes 
and the engineering controls may also 
be identified. as appropriate: 

(B) Discuss significant changes and 
the response to comments described in 
paragraph (f)(3)(i)(F) of this section: 

(C) Describe whether hazardous 
substances. pollutants, or contaminants 
will remain at the site such that a 
review of the remedial action under 
paragraph (f){4)(ii) of this section no less 
often than every five years shall be 
required: and 

(D) When appropriate. provide a 
commitment for further analysis and 
selection of long-term response 
measures within an appropriate time­
frame. 

(6) Community relations when the 
record of decision is signed. After the 
ROD is signed. the lead agency shall: 

(i) Publish a notice of the availability 
of the ROD"in a major local newspaper 
of general circulation: and 

{ii) Make the record of decision 
available for public inspection and 
copying at or near the facility at issue 
prior to the commencement of any 
remedial action. 

§ 300..435 Remedial design/remedial 
ac:tion. operation and maintenance. 

(a) General. The remedial design/ 
remedial action (RD/RA) stage includes 
the development of the actual design of 
the selected remedy and implementation 
of the remedy through construction. A 
period of operation and maintenance 
may follow the RA activities. 

{b) RDQlA activities. (1) All RD/RA 
activities shall be in conformance with 
the remedy selected and set forth in the 
ROD or other decision document for that 
site. Those portions ofRD/RA sampling 
and analysis plans describing the QA/ 
QC requirements for chemical and 

. analytical testing and sampling 
procedures of samples taken for the 
purpose of determining whether cleanup 
action levels specified in the ROD are 
achieved, generally will be consistent 
with the requirements of§ 300.4~0{b){8). 

(2) During the course of the RD/RA. 
the lead agency shall be responsible for 
ensuring that all federal and state 
requirements that are identified in the 
ROD as applicable or relevant and 
appropriate requirements for the action 
are meL If waivers from any ARARs are 
involved, the lead agency shall be 
responsible for ensuring that the 
conditions of the waivers are met. 

(c) Community relations. {1) Prior to 
the initiation of RD. the lead agency 
shall review the CRP to determine 
whether it should be revised to describe 
further public involvement activities 
during RD/RA that are not already 
addressed or provided for in the CRP. 

(2) After the adoption of the ROD, if 
the remedial action or enforcement 
action taken, or the settlement or 
consent decree entered into, differs 
significantly from the remedy selected in 
the ROD with respect to scope, 
performance, or cost. the lead agency 
shall consult with the support agency. as 
appropriate. and shall either: 

(i) Publish an explanation of 
significant differences when the 
differences in the remedial or 
enforcement action, settlement, or 
consent decree significantly change but 
do not fundamentally alter the remedy 
selected in the ROD with respect to 
scope, perlonnance. or cost. To issue an 
explanation of significant differences, 
the lead agency shall: 

(A} Make the explanation of 
significant differences and supporting 
information available to the pnblic in 
the administrative record established 

under~ 300.815 and the information 
repository: and 

(B) Publish a notice that brieflv 
summarizes the explanation of · 
significant differences, including the 
reasons for such differences. in a major 
local newspaper of general circulatiorr. 
or 

(ii) Propose an amendment to the ROD 
if the differences in the remedial or 
enforcement action. settlement, or 
consent decree fundamentally alter the 
basic features of the selected remedy 
with respect to scope. performance, or 
cost. To amend the ROD. the lead 
agency, in conjunction with the support 
agency, as provided in § 300.515(e), 
shall: 

(A) Issue a notice of availdbility and 
brief description of the proposed 
amendment to the ROD in a major local 
newspaper of general circulation; 

(B) Make the proposed amendment ta 
the ROD and information supporting the 
decision available for public comment: 

(C) Provide a reasonable opportunity, 
not less than 30 calendar days. for 
submission of written or oral comments 
on the amendment to the ROD. Upon 
timely request, the lead agency will 
extend the public comment period by a 
minimum of 30 additional days; 

(D) Provide the opportunity for a 
public meeting to be held during the 
public comment period at or near the 
facility at issue; 

(E) Keep a transcript of comments 
recei\'ed at the public meeting held 
during the public corrunent period: 

(F) Include in the amended ROD a 
brief explanation ofthe amendment and 
the response to eat:h of the significant 
comments, criticisms. and new relevant 
information submitted during the public 
comment period; 

(G) Publish a notice of the av<Jilabi!it-: 
of the amended ROD in a major local -
newspaper of general cirt:lllation; and 

(H) Make the allU!nded ROD and 
supporting information available to the 
public in the administrative record and 
information repository prior to the 
commencement of the remedial action 

. affected by the amendment 
(3) After the completion of the final 

engineering design. the lead agency 
shall issue a fact sheet and proviOe. as 
appropriate. a publir. briefing prior to the 
initiation of the remedial action. 

(d) ControctorconflictofinteresL (1) 
For Fund-financed RD/RA and O&M 
activities, the lead agency shall: 

(i) Include appropriate language in the 
solicitation requiring potential prime 
contractors to snbmit information on 
their status. as well as the status of their 
subcontractors, parent compames. and 
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affi!iates. as potentially responsible 
parties at the site. 

(ii) Require potential prime 
contractors to certify that. to the best of 
their knowledge. they and their potential 
subcontractors. parent companies, and 
affiliates have disclosed all information 
described in § 300.435{d)(1)(i) or that no 
such information exists. and that anv 
such information discovered after • 
submission of their bid or proposal or 
contract award will be disclosed 
immediately. 

(2) Prior to contract award. the lead 
agency shall evaluate the information 
provided by the potential prime 
contractors and: 

(i) Determine whether they have 
conflicts of interest that could 
signiflcantly impact the performance of 
the contract or the liability of potential 
prime contractors or subcontractors. 

(ii) If a potential prime contractor or 
subcontractor has a conflict of interest 
that cannot be avoided or otherwise 
resolved. and using that potential prime 
contractor or subcontractor to conduct 
RD/RA or O&M work under a Fund­
financed action would not be in the best 
interests of the state or federal 
government, an offeror or bidder 
contemplating use of that prime 
contractor or subcontractor may be 
declared nonresponsible or ineligible for 
award in accordance with appropriate 
acquisition regulations, and the contract 
may be awarded to the next eligible 
offeror or bidder. -

(e) Recontracting. {1) If a Fund­
financed contract must be terminated 
because additional work outside the 
scope of the contracUs needed, EPA is 
authorized to take appropriate steps to 
continue interim RAs as necessary to 
reduce risks to public health and the 
environment Appropriate steps may 
include extending an existing contract 
for a federal-lead RA or amending a 
cooperative agreement for a state-lead 
RA. Until the lead agency can reopen 
the bidding process and recontract to 
complete the RA. EPA may take such 
appropriate steps as described above to 
cover interim work to reduce such risks. 
where: 

(i) Additional work is found to be 
needed as a result of such unforeseen 
situations as newly discovered sources. 
types, ar quantities of hazardous 
substances at a facility; and 

(ii) Performance of the complete RA 
requires the lead agency to rebid the 
contract because the existing contract 
does not encompass this newly 
discovered work. · · 

(2) The cost of such interim actions 
shall not exceed $2 million. 

{f) Operatian and maintenance. {1) 
Operation and maintenance {O&:M) 

measures are initiated after the rem~y" 
has achieved the remedial action 
objectives and remediation goals in the 
ROD. and is determined to be 
operational and functional. except for 
ground· or surface-water restoration· 
actions covered under§ 300.435([)(4). A 
state must provide its assurance to 
assume responsibility for O&M. 
including. where appropriate, 
requirements for maintaining 
institutional controls, under§ 300.510(c). 

(2) A remedy becomes woperational 
and functional" either one year after 
construction is complete. or when the 
remedy is determined concurrently by 
EPA and the state to be functioning 
p:operly and is performing as designed. 
whichever is earlier. EPA may grant 
extensions to the one-year period. as 
appropriate. · 

(3) For FunO-financed remedial 
actions involving treatment or other 
measures to restore ground- or surface­
water quality to a level that assures 
protection of human health and the 
environment, the operation of such 
treatment or other measures for a period 
of up to 10 years after the remedy 
becomes operational and functional will 
be considered part of the remedial 
action. Activities required to maintain 
the effectiveness of such treatment or 
measures following the 10-year period, 
or after remedial action is complete, 
whichever is earlier. shall be considered 
O&M For the purposes of federal 
funding provided under CERCLA section 
104(c)(6), a restoration activity will be • 
considered administratively "complete" 
when: 

(il Measures restore ground- or 
surface-water quality to a level that 
assures protection of human health and 
the environment: 

[ii) Measures restore ground or 
surface water to such a point that 
reductions in contaminant 
concentrations are no longer significant; 
or 

(iii) Ten years have elapsed, 
whichever is earliest 

(4) The following shall not be deemed 
to constitute treatment or other 
measures to restore contaminated 
ground or surface water under 
§ 300.435{£)(3): 

(i) Source control maintenance 
measures; and 

(ii) Ground- or surface-water 
measures initiated for the primary 
purpose of providing a drinking-water 
supply, not for the purpose of restoring 
ground water. 

§ 300.440 Procedures for planning and 
implementing off-site response actions 
[ReservedL 

Subpart F-State Involvement in 
Hazardous Substance Response 

§ 300.500 General. , 

(a) EPA shall ensure meaningful and 
substantial state involvement in 
hazardous substance response as 
specified in this subpart. EPA shall 
provide an opportunity for state 
participation in removal. pre-remedial. 
remedial. and enforcement response 
activities. EPA shall encourage states to 
enter into an EPA/state Superfund 
Memorandum of Agreement (SMOA) 
under § 300.505 to increase state 
involvement and strengthen the EPA/ 
state partnership. 

(b) EPA shall encourage states to 
participate in Fund-financed response in 
two ways. Pursuant to § 300.515(a), 
states may either assume the lead 
through a cooperative agreement for the 
response action or may be the support 
agency in EPA-lead remedial response. 
Section 300.515 sets forth requirements 
for state involvement in EPA-lead 
remedial and enforcement response and 
also addresses comparable 
requirements for EPA involvement in 
state-lead remedial and enforcement 
response.. Section 300.520 specifies 
requirements for state involvement in 
EPA-lead enforcement negotiations. 
Section 300.525 specifies requirements 
for state involvement in removal 
actions. In addition to the requirements 
set forth in this subpart. 40 CFR part 35. 
subpart 0. wcooperative Agreements 
and Superfund State Contracts for 
Superfund Response Actions." contains 
further requirements for state 
participation during response. 

§ 300.505 fPAIState Superfund 
Memorandum of Agreement (SMOA). 

(a) The SMOA may establish the 
nature and extent of EPA and state 
interaction during EPA-lead and state­
lead response (Indian tribes meeting the 
requirements of§ 300.515{b) may be 
treated as states for purposes of this 
section). EPA shall enter into SMOA 
discussions if requested by a state.. The 
following may be addressed in a SMOA: 

(1) The EPA/state or Indian tribe 
relationship for removal. pre-remediaL 
remedial, and enforcement response, 
including a description of the roles and 
the responsibilities of each. -

(2) The general requirements for EPA 
overSight. Oversight requirements may 
be more specifically defined in -
cooperative agreements. 

(3) The general nature of lead and 
support agency interaction regarding the 
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:e·.-:ew of key documents and/ or 
==:::sian points in removal. pre­
~:::edial. remedial, and enforcement 
~sponse. The requirements for EPA and 
sta:e review of each other's key 
ccc..;ments when each is serving as the 
;;;;:port agency shall be equivalent to 
~e extent practicable. Review times 
az-eed to in the SMOA must also be 
dcc.unented in site-specific cooperative 
agreements or Superfund state contracts 
L:l order to be binding. 

(4) Procedures for modification of the 
S~IOA (e.g .• if EPA and a state agree 
tl:at the lead and support agency roles 
ar:d responsibilities have changed. or if 
:nodifications are required to achieve 
cesired goals). 

raJ The SMOA and any modifications 
thereto shall be executed by the EPA 
R~onal Administrator and the head of 
:be state agency designated as lead 
agency for state implementation of 
CERCLA. 

(c) Site-specific agreements entered 
into pursuant to section 104(d)(1) of 
CERCLA shall be developed in 
accordance with 40 CFR part 35, subpart 
0. The SMOA shall not supersede such 
agreements. 

(d)(1) EPA and the state shall consult 
annually to determine priorities and 
wake lead and support agency 
designations for removal, pre-remedial, 
remedial, and enforcement response to 
be conducted during the next fiscal year 
and to discuss future priorities and long­
term requirements for response. These 
cor.sultations shall include the exchange 
of information on both Fund- and non­
Fund-financed response activities. The 
S~IOA may describe the timeframe and 
process for the EPA/state consultation. 

(2) The following activities shall be 
Ciscussed in the EPA/state 
consultations established in the SMOA. 
or otherwise initiated and documented 
:n writing in the absence of a SMOA. on 
a site-specific basis with EPA and the 
state identifying the lead agency for 
each response action discussed: 

(i) Pre-remedial response actions, 
including preliminary assessments and 
site inspections; 

(ii) Hazard Ranking System scoring 
and NPL listing and deletion activities; 

(iii) Remedial phase activities. 
including remedial investigation/ 
feasibility study, iaentification of 
potential applicable or relevant and 
appropriate requirements (ARARs) 
under federal and state environmental 
laws and, as appropriate, other 
advisories, criteria, or guidance to be 
considered (TBCs), proposed plan, ROD. 
remedial design, remedial action, and 
operation and maintenance: 

(iv) Potentially responsible party 
(PRP) searches, notices to PRPs, 

response to information requests. PRP 
negotiations. oversight of PRPs. other 
enforcement actions pursuant to state 
law. and activities where the state 
provides support to EPA: 

(v) Compilation and maintenance of 
the administrative record for selection 
of a response action as required by 
subpart I of this part; 

(vi) Related site support activities: 
(vii) State ability to share in the cost 

and timing of payments; and 
(viii) General CERCLA 

implementation activities. 
(3) If a state is designated as the lead 

agency for a non-Fund-financed action 
at an NPL site, the SMOA shall be 
supplemented by site-specific 
enforcement agreements between EPA 
and the state which specify schedules 
and EPA involvement. 

(4) In the absence of a S~IOA. EPA 
and the state shall comply with the 
requirements in § 300.515(h}: If the 
SMOA does not address all of the 
requirements specified in § 300.515(h), 
EPA and the state shall comply with any 
unaddressed requirements in that 
section. 

§ 300.510 State assurances. 
(a) A Fund-financed remedial action 

undertaken pursuant to CERCLA section 
104(a) cannot proceed unless a state 
provides its applicable required 
assurances. The assurances must be 
provided by the state prior to the 
initiation of remedial action pursuant to 
a Superfund state contract for EPA-lead 
(or political subdivision-lead) remedial 
action or pursuant to a cooperative 

• agreement for a state-lead remedial 
action. The SMOA may not be used for 
this purpose. Federally recognized 
Indian tribes are not required to provide 
CERCLA section 104(c)(3) assurances 
for Fund-financed response actions. 
Further requirements pertaining to state. 
political subdivision, and federally 
recognized Indian tribe involvement in 
CERCLA response are found in 40 CFR 
part 35, subpart 0. 

(b)(1) The state is not required to 
share in the cost of state- or EPA-lead 
Fund-financed removal actions 
(including remedial planning activities 
associated with remedial actions) 
conducted pursuant to CERCLA section 
104 unless the facility was operated by 
the state or a political subdivision 
thereof at the time of disposal of 
hazardous substances therein and a 
remedial action is ultimately undertaken 
at the site. Such remedial planning 
activities include, but are not limited to, 
remedial investigations (Ris), feasibility 
studies (FSs), and remedial design (RD). 
States shall be required to share 50 
percent, or greater, in the cost of all 

Fund-financed response actions if the 
facility was publicly operated at the 
time of the disposal of hazardous 
substances. For other facilities. except 
federal facilities, the state shall be 
required to share 10 percent of the cost 
of the remedial action. 

(2) CERCLA section 104{c)(5) provides 
that EPA shall grant a state credit for 
reasonable. documented. direct. out-of­
pocket, non-federal expenditures subject 

·to the limitations specified in CERCLA 
section 104(c)(S). For a state to apply 
credit toward its cost share. it must 
enter into a cooperative agreement or 
Superfund state contract. The state must 
submit as soon as possible. but no later 
than at the time CERCLA section 10-l 
assurances are provided for a remedial 
action. its accounting of eligible credit 
expenditures for EPA verification. 
Additional credit requirements are 
contained in 40 CFR part 35, subpart 0. 

(3) Credit may be applied to a state's 
future cost share requirements at NPL 
sites for response expenditures or 
obligations incurred by the state or a 
political subdivision from January 1. 
1978 to December 11. 1980, and for the 
remediaLil.ction expenditures incurred 
only by the state after October 17, 1986. 

(4) Credit that exceeds the required 
cost share at the site for which the credit 
is granted may be transferred to another 
site to offset a state's required remedial 
action cost share. 

(c)(1) Prior to a Fund-financed 
remedial action, the state must also 
provide its assurance in accordance 
with CERCLA section 104(c)(3)(A) to 
assume responsibility for operation and 
maintenance of implemented remedial 
actions for the expected life of such 
actions. In addition. when appropriate, 
as part of the O&M assurance, the state 
must assure that any institutional 
controls implemented as part of the 
remedial action at a site are in place. 
reliable, and will remain in place after 
the initiation of O&M. The state and 
EPA shall consult on a plan for 
operation and maintenance prior to the 
initiation of a remedial action. 

(2) After a joint EPA/state inspection 
of the implemented Fund-financed 
remedial action under§ 300.515(g). EP.\ 
may share, for a period of up to one 
year, in the cost of the operation of the 
remedial action to ensure that the 
remedy is operational and functionaL In 
the case of the restoration of ground or 
surface water, EPA shall share in the 
cost of the state's operation of ground­
or surface-water restoration remedial 
actions as specified in § 300.435(D{3). 

(d) In accordance with CERCLA 
sections 104 (c)(3)(B) and 121(d}(3), if thP 
remedial action requires off-site storage. 
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destruction. treatment, or disposaL the 
state must provide its assurance before 
the remedial action begins on the 
availability of a hazardous waste 
disposal facility that is in compliance 
with CERCLA section 121(d)(3) and is 
acceptable to EPA. 

(e)(l) In accordance with CERCLA 
section 104(c)(9J, EPA shall not provide 
any remedial action pursuant to 
CERCLA section 104 until the state in 
which the release occurs enters into a 
cooperative agreement or Superfund 
state contract with EPA providing 
assurances deemed adequate by EPA 
that the state will assure the availability 
of hazardous waste treatment or 
disposal facilities which: 

(i) Have adequate capacity for the 
destructiOIL treatment, or secure 
disposition of all hazardous wastes that 
are reasonably expected to be generated 
within the state during the ZO-year 
period following the date of such 
cooperative agreement or Superfund 
state contract and to be destroyed. 
treated, or disposed; · 

(ii) Are within the state, or outside the 
state in accordance with an interstate 
agreement or regional agreement or 
authority. 

(iii) Are acceptable to EPA; and 
(iv} Are in compliance with the 

requirements of Subtitle C of the Solid 
Waste Disposal Act. 

(2) This rule does not address whether 
or not Indian tribes are states for 
purposes of this paragraph (e). 

(f) EPA may detennine that an interest 
in real property must be acquired in 
order to conduct a response action. As a 
general rule. the state in which the 
property is located must agree to 
acquire and hold the necessary property 
interest. including any interest in 
acquired property that is needed to 
ensure the reliability of institutional 
controls restricting the use of that 
property. Hit is necessary for the United 
States government to acquire the 
interest in property to permit 
implementation of the response, the 
state must accept transfer of the 
acquired interest on or before the 
completion of the response action. 

§ 300.515 Requirements tor state 
Involvement In remedial and enforcement 
response. 

(a) General {1} States are encouraged 
to undertake actions authorized under 
subpart E. Section 104(d)(l) of CERCLA 
authorizes EPA to enter into cooperative 
agreements or contracts with a state, 
political subdivision. or a federally 
recognized Indian tn'be to carry out 
Fund-financed response actions 
authorized under CERCLA. when EPA 
determine~ that the state, the political 

sul.JdivisioiL or federally recognized 
Indian tribe has the capability to 
undertake such actions. EPA will use a 
cooperative agreement to transfer funds 
to those entities to undertake Fund­
financed response activities. The 
requirements for states. political 
subdivisions. or Indian tribes to receive 
funds as a lead or support agency for 
response are addressed at 40 CFR part 
35, subpart 0. 

(~) For EPA-lead Fund-financed 
remedial planning activities, including, 
but not limited to, remedial 
investigations. feasibility studies, and 
remedial designs. the state agency 
acceptance of the support agency role 
during an EPA-lead response shall be 
documented in a letter, SMOA. or 
cooperati\·e agreement. Superfund state 
contracts are unnecessary for this 
purpose. 

(3) Cooperative agreements and 
Superfund state contracts are only 
appropriate for non-Fund-financed 
response actions if a state intends to 
seek credit for remedial action expenses 
under § 300.510. 

(b) Indian tribe invohement during 
response. To be afforded substantially 
the same treatment as states under 
section 104 of CERCLA. the governing 
body of the Indian tribe must: 

(1) Be federally recognized; and 
{2) Have a tribal governing body that 

is currently performing governmental 
functions to promote the health. safety, 
and welfare of the affected population 
or to protect the environment within a 
defined geographic area; and 

(3) Have jurisdiction over a site at 
which Fund-financed response. 
including pre-remedial activities. is 
contemplated. 

(c) State involvement in PA./Sl and 
National Priorities List process. EPA 
shall ensure state involvement in the 
listing and deletion process by providing 
states opportunities for review. 
consultation, or concurrence specified in 
this section. 

(1) EPA shall consult with states as 
appropriate on the information to be 
used in developing HRS scores for 
rt>leases. 

(Z) EPA shall. to the extent feasible, 
provide the state 30 working days to 
review releases which were scored by 
EPA and which will be considered for 
placement on the National Priorities Ust 
(NPL). 

(3) EPA shall provide the state 30 
working days to review and coDCUr on 
the Notice of Intent to Delete a release 
from the NPL. Section 300.425 describes 
the EPA/state consultation and 
concurrence process for deleting 
releases from the NPL 

(d) State inmhement 1~7 Rl/FS 
process. A key component of the EPA/ 
state partnership shall be the 
communication of potential federal and 
state ARARs and. as appropriate. otht:r 
pertinent advisories. criteria. or 
guidance to be considered (TDCs). 

(1) In accordance with§§ 300.-WO(g) 
and 300.430. the lead and support 
agencies shall identify their respective 
potential ARARs and communicate 
them to each other in a timely manner. 
i.e~ no later than the early stages of the 
comparative analysis described in 
§ 300.430(e)(9), sucli' that sufficient time 
is' available for the lead agency to 
consider and incorporate all po.te!'ltial 
ARARs without inordinate delavs and 
duplication of effort. The lead a;d 
support agencies may also identify TBCs 
and communicate them in a timely 
manner. 

{2) When a state and EPA have 
entered into a SMOA, the SMOA mav 
specify a consultation process which. 
requires the lead agency to solicit 
potential ARARs at specified points in 
the remedial planning and remedy 
selection processes. At a minimum. the 
SMOA shall include the points specified 
in § 300.515(h)(2). The SMOA shall 
specify timeframes for support agency 
response to lead agency requests to 
ensure that potential ARARs are 
identified and communicated in a timely 
manner. Such timeframes must also be 

• documented in site-specific agreements. 
The SMOA may also discuss 
identification and communication of 
TBCs. 

(3)1£ EPA in its statement of a 
proposed plan intends to waive any 
state-identified ARARs. or does not 
agree with the state that a certain state 
standard is an ARAR. it shall formaih 
notify the state when it submits the Rl/ 
FS report for state review or responds _to 
the state's submission of the RI/FS 
report. 

(4) EPA shall respond to stale 
comments on waivers from or 
disagreements about state ARARs, as 
weH as the preferred alternative when 
mating the RI/FS report and proposed 
plan available for public commenL 

(e) State im·oivement in selection of 
remedy. (1) Both EPA and the state shall 
be involved in preliminary discussions 
of the alternatives addressed in the FS 
prior to preparation of the proposed plan 
and ROD. At the conclusion of the Rl/ 
FS. the lead agency, in C{)njunction with 
the support agency. shall develop a 
proposed plan. The support agency shaU 
have an opportunity to comment on the 
plan. The lead agency shall publish a _ 
notice of availability of the RI/FS report 
and a brief analysis of the proposed 
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;:1lan pursuant to§ 300.430(e) and (f). 
Included in the proposed plan shall be a 
statement that the lead and support 
agencies have reached agreement or. 
where this is not the case. a statement 
explaining the r:(.ncerns of the support 
agency with the lead agency's proposed 
plan. The state may not publish a 
proposed plan that EPA has not 
app!:oved. EPA may assume the lead 
from the state if agreement cannot be 
reached. 

(Z)(i) EPA and the state shall identify, 
at least annually, sites for which RODs 
will be prepared during the next fiscal 
year, in accordance with § 300.515(h)(l). 
For all EPA-lead sites, EPA shall 
prepare the ROD and provide the state 
an opportunity to concur with the 
recommended remedy. For Fund­
financed state-lead sites. EPA and the 
state shall designate sites, in a site­
specific agreement, for which the state 
shall prepare the ROD and seek EPA's 
concurrence and adoption of the remedy 
specified therein, and sites for which 
EPA shall prepare the ROD and seek the 
state's concurrence. EPA and the state 
may designate sites for which the state 
shall prepare the ROD for non-Fund­
financed state-lead enforcement 
response actions (i.e., actions taken 
under state law).at an NPL site. The 
state may seek EPA's concurrence in the 
remedy specified therein. Either EPA or 
the state may choose not to designate a 
site as state-lead. 

(ii) State concurrence on a ROD is not 
a prerequisite to EPA's selecting a 
remedy, i.e., signing a ROD, nor is EPA's 
concurrence a prerequisite fo a state's 
selecting a remedy at a non-Fund­
financed state-lead enforcement site 
under state law. Unless EPA's Assistant 
Administrator for Solid Waste and 
Emergency Response or Regional 
Administrator concurs in writing with a 
state-prepared ROD, EPA shall not be 
deemed to have approved the state 
decision. A state may not proceed with 
a Fund-financed response action unless 
EPA has first concurred in and adopted 
the ROD. Section 300.510(a) specifies 
limitations on EPA's proceeding with a 
remedial action without state 
assurances. 

(iii) The lead agency shall provide the 
support agency with a copy of the 
signed ROD for remedial actions to be 
conducted pursuant to CERCLA. 

(iv) On state-lead sites identified for 
EPA concurrence, the state generally 
shall be expected to maintain its lead 
agency status through the completion of 
the remedial action. · 

(f) Enhancement of remedy. (1) A 
state may ask EPA to make changes in 
or expansions of a remedial action 
selected under subpart E. 

(i) If EPA finds that the proposed 
change or expansion is necessary and 
appropriate to the EPA-selected 
remedial action, the remedy may be 
modified (consistent with 
§ 300.435(c)(2)) and any additional costs 
paid as part of the remedial action. 

(ii) If EPA finds that the proposed 
change or expansion is not necessary to 
the selected remedial action, but would 
not conflict or be jnconsistent with the 
EPA-selected remedy, EPA may agree to 
integrate the proposed change or 
expansion into the planned CERCLA 
remedial work if: 

(A) The state agrees to fund the entire 
additional cost associated with the 
change or expansion; and 

(B) The state agrees to assume the 
lead for supervising the state-funded 
component of the remedy or, if EPA 
determines that the state-funded 
component cannot be conducted as a 
separate phase or activity, for 
supervising the remedial design and 
construction of the entire remedy. 

(Z) Where a state does not concur in a 
remedial action secured by EPA under 
CERCLA section 106, and the state 
desires to have the remedial action 
conform to an ARAR that has been 
waived under § 300.430(f)(1)(iiJ(C), a 
state may seek to have that remedial 
action so conform, in accordance with 
the procedures set out in CERCLA 
section 121(f)(Z) . 

(g) State involvement in remedial 
design/remedial action. The extent and 
nature of state involvement during 
remedial design and remedial action 
shall be specified in site-specific 
cooperative-agreements or Superfund 
state contracts, consistent with 40 CFR 
part 35, subpart 0. For Fund-financed 
remedial actions. the lead and support 
agencies shall conduct a joint inspection 
at the conclusion of construction of the 
remedial action to determine that the 
remedy has been constructed in 
accordance with the ROD and with the 
remedial design. 

(h) Requirements for state 
involvement in absence of SMOA. In the 
absence of a SMOA, EPA and the state 
shall comply with the requirements in 
§ 300.515(h). If the SMOA does not 
address all of the requirements specified 
in § 300.515(h), EPA and the state shall 
comply with any unaddressed 
requirements in that section. 

(1) Annual consultations. EPA shall 
conduct consultations with states at 
least annually to establish priorities and 
identify and document in writing the 
lead for remedial and enforcement 
response for each NPL site within the 
state for the upcoming fiscal year. States 
shall be given the opportunity to 
participate in long-term planning efforts 

for remedial and enforcement response 
during these annual consultations. 

(Z) Identification of ARARs and TBCs. 
The lead and support agencies shall 
discuss potential ARARs during the 
scoping of the RI/FS. The lead agency 
shall request potential ARARs from the 
support agency no later than the time 
that the site characterization data are 
available. The support agency shall 
communicate in writing those potential 
ARARs to the lead agency within 30 
working days of receipt of the lead 
agency request for these ARARs. The 
lead and support agencies may also 
discuss and communicate other 
pertinent advisories, criteria, or 
guidance to be considered (TBCs). After 
the initial screening of alternatives has 
been completed but prior to initiation of 
the comparative analysis conducted 
during the detailed analysis phase of the 
FS, the lead agency shall request that 
the support agency communicate any 
additional requirements that are 
applicable or relevant and appropriate 
to the alternatives contemplated within 
30 working days of receipt of this 
request. The lead agency shall thereafter 
consult the support agency to ensure 
that identified ARARs and TBCs are 
updated as appropriate. 

(3) Support agency review of lead 
agency documents. The lead agency 
shall provide the support agency an 
opportunity to review and comment on 
the RI/FS, proposed plan, ROD, and 
remedial design, and any proposed 
determinations on potential ARARs and 
TBCs. The support agency shall have a 
minimum of 10 working days and a 
maximum of 15 working days to provide 
comments to the lead agency on the RI/ 
FS. ROD, ARAR/TBC determinations, 
and remedial design. The support 
agency shall have a minimum of five 
working days and a maximum of 10 
working days to comment on the 
proposed plan. 

(i) Administrative record 
requirements. The state, where it is the 
lead agency for a Fund-financed site, 
shall compile and maintain the 
administrative record for selection of a 
response action under subpart I of this 
part unless specified othen-vise in the 
SMOA. 

§ 300.520 State Involvement In EPA-lead 
enforcement negotiationS: 

(a) EPA shall notify states tlf response 
action negotiations to be conducted by 
EPA with potentially responsible parties 
during each fiscal year. 

(b) The state must notify EPA of such 
negotiations in which it intends to 
participate. 



Federal Register I Vol. 55. No. 46 I Thursday. March a. 1990 I Rules and Regulations 8857 

(c) The state is not foreclosed from 
signing a consent decree if it does not 
participate substantially in the 
negotiations. 

§ 300.525 State involvement in removal 
actions. 

(a) States may undertake Fund­
financed removal actions pursuant to a 
cooperative agreement with EPA. State­
lead removal actions taken pursuant to 
cooperative agreements must be 
conducted in accordance with § 300.415 
on removal actions, and 40 CFR part 35, 
subpart 0. 

(b) States are not required under 
section 104(c)(3) of CERCLA to share in 
the cost of a Fund-financed removal 
action, unless the removal is conducted 
at an NPL site that was operated by a 
state or political subdivision at the time 
of disposal of hazardous substances 
therein and a Fund-financed remedial 
action is ultimately undertaken at the 
site. In this situation,.states are required 
to share. 50 percent or greater, in the 
cost of all removal (including remedial 
planning) and remedial action costs at 
the time of the remedial action. 

(c) States are encouraged to provide 
for post-removal site control as 
discussed in § 300.415(k) for all Fund­
financed removal actions. 

(d) States shall be responsible for 
identifying potential state ARARs for all 
Fund-financed removal actions and for· 
providing such ARARs to EPA in a 
timely manner for all EPA-lead removal 
actions. 

(e) EPA shall consult with a state on 
all removal actions to be conducted in 
that state. · 

Subpart G-Trustees for Natural 
Resources 

§ 300.600 Designation of federal trustees. 

(a) The President is required to 
designate in the National Contingency 
Plan those federal officials who are to 
act on behalf of the public as trustees 
for natural resources. Federal officials 
so designated will act pursuant to 
section 107(0 of CERCLA and section 
311(0{5) of the Clean Water Act. Natural 
resources include: · -

(1) Natural resources over which the 
United States has sov~reign rights: and 

(2) Natural resources within the 
territorial sea. contiguous zone. 
exclusive economic zone. and outer 
continental shelf belonging to, managed 
by, held in trust by. appertaining to. or 
otherwise controlled (hereinafter 
referred to as "managed o~ protected") 
by the United States. · · · · 

(b) The following individuals shall be 
the designated trustee(s) for general 
categories of natural resources. They are 

authorized to act pursuant to section 
107(f) of CERCL'\ or section 311(f1(5) of 
the Clean Water Act when there is 
injury to. destruction of. loss of. or 
threat to natural resources as a result of 
a release of a hazardous substance or a 
discharge of oil. Notwithstanding the 
other designations in this section. the 
Secretaries of Commerce and the 
Interior shall act as trustees of those 
resources subject to their respective 
management or protection. 

(1) Secretary of Commerce. The 
Secretary of Commerce shall act as 
trustee for natural resources managed or 
protected by the Department of 
Commerce or by other federal agencies 
and that are found in or under waters 
navigable by deep draft vessels. in or­
under tidally influenced waters. or 
waters of the contiguous zone. the 
exclusive economic zone. and the outer 
continental shelf. and in upland areas 
serving as habitat for marine mammals 
and other protected species. However, 
before the Secretary takes an action 
with respect toan affected resource 
under the management or protection of 
another federal agency, he shall. 
whenever practicable, seek to obtain the 
concurrence of that other federal 
agency. Examples of the Secretary's 
trusteeship include marine fishery 
resources and their supporting 
ecosystems: ariadromous fish; certain 
endangered species and marine 
mammals; and National Marine 
Sanctuaries and Estuarine Research 
Reserves. 

(2) Secretary of the Interior. The 
Secretary of the Interior shall act as 
trustee for natural resources managed or 
protected by the Department of the 
Interior. Examples of the Secretary's 
trusteeship include migratory birds; 
certain anadromous fish. endangered 
species. and marine mammals: federally 
owned minerals; and certain federally 
managed water resources. The Secretary 
of the Interior shall also be trustee for 
those natural resources for which an 
Indian tribe would otherwise act as 
trustee in those cases where the United 
States acts on behalf of the Indian tribe. 

(3) Secretary for the land managing 
agency. For natural resources located 
on. over. or under land administered by 
the United States. the trustee shall be .. 
the head of the Department in which the 
land managing agency is found. The ·· 
trustees for the principal federal land 
managing agencies are the Secretaries of 
the Department of the Interior. the 
Department of Agriculture, the 
Department of Defense. and the 
Department of Energy. 

(4) Head "of authorized agencies. For 
natural resources located in the United 
States but not otherwise described in 

this section. the trustee shall be the head 
of the federal agency or agencies 
authorized to manage or protect those 
resources. 

§ 300.605 State trustees. 

State trustees shall act on behalf of 
the public as trustees for natural 
resources within the boundary of a state 
or belonging to. managed by. controlled 
by. or appertaining to such state. For the 
purposes of subpart G of this part. the 
definition of the term "state" does not 
include Indian tribes. 

§ 300.610 Indian tribes. 

The tribal chairmen (or heads of the 
governing bodies) of Indian tribes. as 
defined in § 300.5, or a person · 
designated by the tribal officials, shall 
act on behalf of the Indian tribes as 
trustees for the natural resources 
belonging to, managed by, controlled by. 
or appertaining to such Indian tribe, or 
held in trust for the benefit of such 
Indian tribe. or belonging to a member 
of such Indian tribe, if such res.ources 
are subject to a trust restriction on 
alienation. When the tribal chairman or 
head of the tribal governing body 
designates another person as trustee. 
the tribal chairman or head of the tribal 
governing body shall notify the 
President of such designation. Such -· 
officials are authorized to act when 
there is injury to. destruction of. loss of. 
or threat to natural resources as a result 
of a release of a hazardous substance. 

§ 300.615 . Responsibilities of trustees. 

(a) Where there are multiple trustees, 
because of coexisting or contiguous 
natural resources or concurrent 
jurisdictions, they should coordinate 
and cooperate in carrying out these 
responsibilities. 

(b} Trustees are responsible for 
designating to the RRTs. for inclusion in 
the Regional Contingency Plan. 
appropriate contacts to receive 
notifications from the OSCs/RPMs of 
potential injuries to natural resources. 

(c) Upon notification or discovery of 
injury to. destruction of, loss of. or 
threat to natural resources. trustees 
may. pursuant to section 107(0 of 

· CERCLA or section 311(f}(5} of the Clean 
·Water Act. take the following or other 
actions as appropriate: 

(1) Conduct a preliminary survey of 
the a_rea affected by the discharge or 
release to determine if trust resources 
under their jurisdiction are. or 
potentially may be. affected; 

(Z} Cooperate with the OSC/RPM in 
coordinating assessments, 
investigations. and planning: 

(3) Carry out damage assessments: or 

il 
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(-l) Devise and carry out a plan for 
restoration. rehabilitation. replacement. 
or acquisitiDn of equivalent natural 
resources. In assessing damages to 
natural resources. the-federal. state. and 
Indian tribe trustees have the option of 
following the procedures for natural 
resource damage assessments. located at 
-13 CFR part 11. 

(d) The authority of federal trustees 
includes, but is ni>t limited to the 
following actions: 

(1) Requesting that the Attorney 
General seek compensation from the 
responsible parties for-the damages 
assessed and for the costs of an 
assessment and of restoration planning; 
and 

(2) Participating in negotiations 
between the United States and 
potentially responsible parties (PRPs} to 
obtain PRP-financed or PRP-conducted 
assessments and restoratigns for injured 
resources or protection for threatened 
resources and to agree to covenants not 
to sue. where appropriate. 

(3) Requiring, in consultation with. the 
lead agency, any person to comply with 
the requirements of CERCLA section 
104(e) regarding information gathering 
and access. 

(e}Actionswhich may be taken by 
any trustee pursuant to seGtion 107(£) of 
CERCLA or section 311(f}(5) of the Clean 
Water Act include, but are not limited 
to. any of the following: 

(1} Requesting that an authorized 
agency issue an administrative order or 
pursue injunctive relief against the 
parties responsible for the discharge or 
release; or · 

(2) Requesting that the lead agency 
remove, or arrange for the removal or. or 
provide for remedial action with respect 
to. any hazardous substances from a 
contaminated medium pursuant to 
section 104 of CERCLA. 

Subpart H-Participation by Ott1er 
Persons 

§ 300.700 Activities by other personL 
(a) General. Any person may 

undertake a response action to redut:e 
or eliminate a release of a hazardous 
substance, pollutant.. or contaminant. 

(b) Summary of CERCLA outhorities. 
The mechanisms available to recover 
the costs of response aetioM umler 
CERCLA are. in.llllDllllary~ 

(1) Section 107(a}, wherein any person 
may receive a court award of his or her 
response coats. plus interest.. from the: 
party or parties found to De liable; 

(2) Section 111(8}{2}. wherein a private 
party, a potentially responsible party 
pursuant to a settlement agreement. or 
certain foreign entities may file a claim 

against the Fund for reimbursement of 
response costs; 

(3) Section 106(b). wherein any person 
who has complied with a section 106(a) 
order may petition the Fund for 
reimbursement of reasonable costs. plus. 
interest; and 

(4) Section 123, wherein a general 
purpose unit of local government may 
apply to the Fund under 40 CFR part 310 
for reimbursement of the costs of 
temporary emergency measures that are 
necessary to prevent or mitigate injury 
to human health or the environment 
associated with a release. 

(c} Section 107{a) cost recovery 
actions. (1) Responsible parties shall be 
liable for all response costs incurred by 
the United States government or a State 
or an Indian tribe not inconsistent with 
the NCP. 

(2) Responsible parties shall be liable 
for necessary costs of response actions. 
to releases of hazardous substances 
incurred by any other person consistent 
with the NCP. 

(3) For the purpose of cost recovery 
under section 107(a)(4)(B) ofCERCLA: 

(i} A private party response action 
will be considered "consistent with the 
NCP" if the action, when evaluated as a 
whole, is in substantial compliance with 
the applicable requirements in 
paragraphs (c)(5) and (6) of this section. 
and results in a CERCLA-quality 
cleanup: 

(ii) Any response action carried out in 
compliance with the terms of an order 
issued by EPA pursuant to section 106 of 
CERCLA.. or a consent decree entered 
into pursuant to section 122 of CERCLA. 
will be considered "consistent with the 
NCP." 

(4) Actions under§ 300.700(c)(1) will 
not be considered "inconsistent with the 
NCP." and actions under§ 300.700(c)(2} 
will not be considered not "consistent 
with the NCP." based on immaterial or 
insubstantial deviations from the 
provisions of 40 CFR part 300. 

(5} The following provisions of this 
part are potentially applicable to private 
party response actions: 

(i) Section 300.150 (on worker. health 
and safety); 

(ii) Section 300.160 (on documentation 
and cost recoveeyh 

(iii} Section 300.400{c)(1). (4). (5). and 
(7) (on determining the need for a Fund­
fmanced action); (e) (on permit 
requirements) except that the permit 
waiver does not apply to private party 
response actions; and (g) (on 
identification of ARARs} except that. 
applicable requirements of federal or 
state law may not be waived by a · 
private party; 

(iv} Section 300.405(b). (c). and (d) (on 
reports of releases to the NRC): 

(v) Section 300.410 (on removal site 
evaluation) except paragraphs (e)(5) ar:d 
(6); 

(vi) Section 300.-115 (on removal 
actions) except paragraphs (a)(2), 
(b){2)(vii), (b)(S), and (f): and including 
§ 300.415(i) with regard to meeting 
ARARs where practicable except that 
private party removal actions must 
always comply with the requirements of 
applicable law; 

(vii) Section 300.420 (on remedial site 
evaluation); 

(viii} Sedion 300.430 (on RI/FS and 
selection of remedy) except paragraph 
(f)(1)(ii)(C)(6) and that applicable 
requirements of federal or state law may 
not be waived by a private party; and 

(ix) Section 300.435 (on RD/RA and 
operation and maintenance). 

(6) Private parties undertaking 
response actions should provide an 
opportunity for public comment 
concerning the selection of the response 
action based on the provisions set out 
below, or based on substantially 
equivalent state and local requirements. 
The following provisions of this part 
regarding public participation are 
potentially applicable to private party 
response actions, with the exception of 
administrative record and information 
repository requirements stated therein: 

(i) Section 300.155 (on public 
information and community relations); 

(ii) Section 300.415(m) (on community 
relations during removal actions}; 

(iii) S~ction 300.430(c) (on community 
relations during RI/FSl except 
paragraph (c)(S); 

(iv) Section 300.430(f)(2J, (3), and (6) 
(on community relations during 
selection of remedy); and 

(v) Section 300.435(c} (on community 
relations during RD/RA and operation 
and maintenance). 

(7) When selecting the appropriate 
remedial action. the methods of 
remedying releases listed in Appendix D 
of this part may also be appropriate to a 
private party response action. 

(8) Except for actions taken pursuant 
to CERCLA sections 104 or 106 or 
response actions for which 
reimbursement from the Fund wilt be 
sought. any action to be taken by the 
lead agency listed in paragraphs (c}[5} 
through (c)(7) may be taken by the 
person carrying out the response action. 

(d) Section 111{o}{2) claims. (1} 
Persons. other than those listed in 
paragraphs (d)(l)(i.) through [iii} of this 
section, may be able to receive 
reimbursement o[ response costs by . 
means of a claim against the Fund. The 
categories of persons excluded from 
pursuing this claims authority are: 

{i) Federal government;: 
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(ii) State governments. and their 

political subdivisions. unless they are 
potentially responsible parties. covered 
by an order or consent decree pursuant 
to section 122 of CERCLA: and 

(iii) Persons operating under a 
procurement contract or an assistance 
agreement with the United States with 
respect to matters covered by that 
contract or assistance agreement. unless 
specifically provided therein. 

(2) In order to be reimbursed by the 
Fund. an eligible person must notify the 
Administrator of EPA or designee prior 
to taking a response action and receive 
prior approval. i.e .. "preauthorization." 
for such action. 

(3) ?reauthorization is EPA's prior 
approval to submit a claim against the 
Fund for necessary response costs 
incurred as a result of carrying out the 
NCP. All applications for 
preauthorization will be reviewed to 
determine whether the request should 
receive priority for funding. EPA. in its 
discretion. may grant preauthorization 
of a claim. Preauthorization will be 
considered only for: 

(i) Removal actions pursuant to 
§ 300.415; 

(ii) CERCLA section 104(b) activities; 
and 

(iii) Remedial actions at National 
Priorities List sites pursuant to § 300.435. 

(4) To receive EPA's prior approval, 
the eligible person must 

(i) Demonstrate technical and other 
capabilities to respond safely and 
effectively to releases of hazardous 
substances. pollutants. or contaminants; 
and 

(ii) Establish that the action will be 
consistent with the NCP in accordance 
with the elements set forth in 
paragraphs (c)(5) through (8) of this 
section. 

(5) EPA will grant preauthorization to 
a claim by a party it determines to be 
potentially liable under section 107 of 
CERCLA only in accordance with an 
order issued pursuant to section 106 of 
CERCLA. or a settlement with the 
federal government in accordance with 
section 122 of CERCLA. 

(6) ?reauthorization does not establish 
an enforceable contractual relationship 
between EPA and the claimant. 

(7) ?reauthorization represents EPA's 
commitment that if funds are 
appropriated for response actions, the 
response action is conducted in 
accordance with the preauthorization 
decision document. and costs are 
reasonable and necessary, 
reimbursement will be made from the 
Superfund. up to the maximum amount 
provided in the preauthorization 
decision document. 

(8) For a claim to be awarded under 
section 111 of CERCW\. EPA must 
certify that the costs were necessary 
and consistent with the preauthorization 
decision document. 

(e) Section 106(b) petition. Subject to 
conditions specified in CERCLA section 
106(b), any person who has complied 
with an order issued after October 16. 
1986 pursuant to section 106(a) of 
CERCW\. may seek reimbursement for 
response costs incurred in complying 
with that order unless the person has 
waived that right. 

(f} Section 123 reimbursement to local 
got'ernments. Any general purpose unit 
of local government for a political 
subdivision that is affected by a release 
may receive reimbursement for the costs 
of temporary emergency measures 
necessary to prevent or mitigate injury 
to human health or the environment 
subject to the conditions set forth in 40 
CFR part 310. Such reimbursement may 
not exceed 525.000 for a single response. 

(g) Release from liability. 
Implementation of response measures 
by potentially responsible parties or by 
any other person does not release those 
parties from liability under section 

·107(a) of CERCLA, except as provided in 
a settlement under section 122 of 
CERCLA or a federal court judgment. 

Subpart !-Administrative Record for 
Selection of Response Action 

§ 300.800 Establishment or an 
administrative record. 

(a) General requirement. The lead 
agency shall establish an administrative 
record that contains the documents that 
form the basis for the selection of a 
response action. The lead agency shall 
compile and maintain the administrative 
record in accordance with this subpart. 

(b) Administrative records for federal 
facilities. {1) If a federal agency other 
than EPA is the lead agency for a 
federal facility, the federal agency shall 
compile and maintain the administrative 
record for the selection of the response 
action for that facility in accordance 
with this subpart. EPA may furnish 
documents which the federal agency 
shall place in the administrative record 
file to ensure that the administrative 
record includes all documents that form 
the basis for the selection of the 
response action. 

(2) EPA or the U.S. Coast Guard shall · 
compile and maintain the administrative 
record when it is the lead agency for a 
federal facility. 

(3) If EPA is involved in the 11election 
of the response action at a federal 
facility on· the NPL. the federal agency 
acting as the lead agency shall provide 
EPA with a copy of the index of · 

documents included in the 
administrative record file. the Rl/FS 
workplan. the Rl/FS released for public 
comment, the proposed plan. any public 
comments received on the RI/FS and 
proposed plan, and any other documents 
EPA may request on a case-by-case 
basis. 

{c) Administrati-.·e record for state­
lead sites. If a state is the lead agency 
for a site. the state shall compile and 
maintain the administrative record for 
the selection of the response action for 
that site in accordance with this 
subpart EPA may require the state to 
place additional documents in the 
administrative record file to ensure that 
the administrative record includes all 
doc~ments which form the basis for the 
selection of the response action. The 
state shall provide EPA with a copy of · 
the index of documents included in the 
administrative record file. the Rl/FS 
workplan, the RI/FS released for public 
comment. the proposed plan. any public 
comments received on the Rl/FS and 
proposed plan. and any other documents 
EPA may request on a case-by-case 
basis. 

(d) Applicability. This subpart applies 
to all response actions taken under 
section 104 of CERCLA or sought, 
secured. or ordered administratively or 
judicially under section 106 of CERCW\, 
as follows: -

(1) Remedial actions where the 
remedial investigation commenced after 
the promulgation of these regulations; 
and 

(2) Removal actions where the action 
memorandum is signed after the 
promulgation of these regulations. 

(e) For those response actions not 
included in paragraph {d) of this section. 
the lead agency shall comply with this 
subpart to the extent practicable. 

§ 300.805 Location or the administrative 
record file. 

(a) The lead agency shall establish a 
docket at an office of the lead agency 01 

other central location at which 
documents included in the 
administrative record file shall be 
located and a copy of the documents 
included in the administrative record 
file shall also be made available for 
public inspection at or near the site at 
issue, except as provided below: 

{1) Sampling and testing data. quality 
control and quality assurance. 
documentation. and chain of custody 
forms; need not be located at or near the 
site at issue or at the central location,-·· 
pro,.;ded that the index to the- .-· - . 
administrative record file indicates the· 
location and availability of this · 
information. 
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(2) Guic.Jnce documents not generated 
specifically for the site at issue need r.ot 
be located at or near the site at issue, 
provided Lltat they are maintained at the 
central location and the index to the 
administrative record file indicates the 
location and availability of these 
guidance documents. . 

(3) Publicly available technical 
literature not generated for the site at 
issue. such as engineering textbooks. 
articles from technical journals. and 
toxicological profHes, need not be 
located at or near the site at issue or at 
t!le central location. provided L'lat the 
literature is listed in the i:ldex to the 
administrative record file or the 
literature is cited in a document in the 
record. 

(4) Docmnents included in the 
con.fidential portion of the 
administrative record file shall be 
located only in the central location. 

(5J The ad.."'linistrative record for a 
removal action where the release or 
threat of release requires that on-site 
r~moval activities be initiated within 
hours of the lead agency's determination 
that a removal is appropriate and on­
site removal activities cease within 30 
days of initiation, need be available for 
public inspection only at the central 
location. 

(b) Where documents are placed in 
the central location but not in the file 
located at or near the site, such 
documents shall be added to the file 
located at or near the site upon request, 
except for documents included in 
paragraph (a)(4) of this section. 

(c) The lead agency may make the 
administrati·.re record file available to 
the public in microform. .. 
§ 3')().810 Contents of the administrative 
record f!le. 

(a) Contents. The administrative 
record file for selection of a response 
action typically, but not in all cases, will 
contain the following types of 
documents: 

(1) Documents containing factual 
information, data and analysis of the 
factual information.. and data that may 
form a basis. for the selection of a 
response action. Such documents may 
include verified, sampling data. quality 
control and quality assurance 
documentation. chain of custody forms. 
site inspection reports, preliminary 
assessment and site evaluation reports, 
ATSDR health assessments, docuinents 
supporting the lead agency'll 
determination of imminent and 
substantial endangerment. public health 
evaluations, and ter..hnical and 
engineering evaluations. In addition. for 
remedial actions, such documents may 
include approved workplans for the 

remedial investigation/feasibility study, 
state documentation of applicable or 
relevant and app:-opriate requirements. 
and the RI/FS; 

(2) Guidance documents. technical 
literature, and site-specific policy 
memoranda that may form a basis for 
the selection of the response action. 
Such documents may include guidance 
on conductir.g remedial investigations 
and feasibility studies. guidance on 
determining applicable or relevant and 
appropriate requirements, guidance on 
risk/ exposure assessments, engineering 
handbooks. articles from technical 
journals, memoranda on the application 
of a specific regulation to a sHe. and 
memoranda on off-site disposal 
capacity; 

(3) Docurni!nts received, published, or 
made available to the public under 
§ 300.815 for remedial actions. or 
§ 300.820 for removal actions. Such 
documents may include notice of 
availability of the administrative record 
file,- community relations plan, proposed 
plan for remedial action. notices of 
public comment periods, public 
comments and information received by 
the lead agency, and responses to 
significant comments: 

(4) Decision documents. Such 
documents may include action 
memoranda and records of decision; 

(5) Enforcement orders. Such 
documents may include administrative 
orders and consent decrees; and 

(6) An index of the doeuments 
included in the administrative record 
file. If documents are customarily 
grouped together. as with sampling data 
chain of custody documents, they may 
be listed as a group in the index to the 
administrative record file . 

(b) Documents not included in the 
administrative record file. The lead 
agency is not required to include 
documents in the administrative record 
file which do not form a basis for the 
selection of the response action. Such 
documents include but are not limited to 
draft documents, internal memoranda, 
and day-to-day notes of staff unless 
such documents contain information 
that forms the basis of selection of the 
response action and the infonnation is 
not included in any other document in 
the administrative record file. 

(c) PrivHeged documents. Privileged 
documents shall not be included in the 
record file except as provided in. 
paragraph (d) of this section or where 
such privilege i!r waived. Privileged 
documents include but are not limited to 
documents subject to the attomey-dient, 
attorney work product, deliberative. 
process, or other applicable privilege... 

(d) Confidential file. If information 
which forms the basis for the selection 

of a response action is included oniv in 
o document containing confidentiol.or 
privileged information and is not 
otherwise available to the public. the 
information, to the extent feasible. shu!! 
be summarized in such a way as to 
make it disclosable ar.d the summarv 
shall be placed in the publicly avai!~ble 
portion of the administrative record fiic. 
The confidential or privileged document 
itself shall be placed in the confident:al 
portion of the administrative record file. 
If information, such as confidential 
bu:;iness information, cannot be 
summarized in a disclosable manner, 
the information shall be placed only in 
the confidential portion of the 
administrative record file. A!l 
documents contained in the confidential 
portion of the administrative record file 
shall be listed in the index to the file. 

§ 300.815 Administrative record file for a 
remedial actrcn. 

(a) The adminiStrative record file for 
the selection of a remedial action shall 
be made available for public inspection 
at the commencement of the remedial 
investigation phase. At such time, the 
lead agency shall publish in a major 
local newspaper of general circulation a 
notice of the availability of the 
administrative record file. 

(b) The lead agency shall provide a 
public comment period as specified in 
§ 300.430(£)(3) sa that interested persons 
may submit comments on the selection 
of the remedial action for inclusion in 
the administrative record file. The lead 
agency is encouraged to consider and 
respond as appropriate to significant 
comments that were submitted prior to 
the public comment period_ A written 
response to significant comments 
submitted during the public comment 
period shall be included in the 
administrative record file. 

(c) The lead agency shall comply wit.'l. 
the public participation procedures 
required in § 300.430(£)(3) and shall 
document such compliance in the 
administrative record. 

(d) Documents generated or received 
after the record of decision is signed 
shall be added to the administrative 
record file only as provided in § 300.825. 

§ 300.820 Administrative record tile for a 
removal action. 

(a) If~ based on the site evaluation, the 
lead agency determines that a removal 
action is appropriate and that a planning 
period of at least six months exists 
before on-site removal activities must be 
initiated~ 

{1} The administrative record file shall 
be made available for public inspection 
when the engineering evaluation/cost 
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analysis (EE/CA) is made available for 
public comment At such time. the lead 
agency shall publish in a major local 
newspaper of general circulation a 
r.otice of the availability of the 
administrative record file. 

(2) The. lead agency shall provide a 
public comment period as specified in 
§ 300.415 so that interested persons may 
submit comments on the selection of the 
removal action for inclusion in the 
administrative record file. The lead 
agency is encouraged to consider and 
respond, as appropriate, to significant 
comments that were submitted prior to 
the public comment period. A written 
response to significant comments 
submitted during the public comment 
period shall be included in the 
administrative record file. 

(3) The lead agency shall comply with 
the public participation procedures of 
§ 300..t15(m) and shall document 
compliance with § 300.415(m)(3}(i) 
through (iii) in the administrative record 
fiie. 

(4) Documents generated or received 
after the decision document is signed 
shall be added to the administrative 
record file only as provided in § 300.82.5. 

{b) For aH removal actions not 
included in paragraph (a) of this section: 

(1) Documents included in the 
administrative record file shall be made 
available for public inspection no later 
than 60 days after initiation of on-site 
removal activity. At such time, the lead 
agency shall publish in a major local 
newspaper of general circulation a 
notice of availability of the 
administrative record file. 

(2) The lead agency shall. as 
appropriate, provide a public comment 
period of not less than 30 days beginning 
at the time the administrative record file 
is made available to the public. The lead 
agency is encouraged to consider and 
respond. as appropriate. to significant 
comments that were submitted prior to 
the public comment period. A written 
response to significant comments 
submitted during the public comment 
period shall be included in the 
administrative record file. 

(3} Documents generated or received 
after the decision document is signed 
shall be added to the administrative 
record file only as provided in § 300.825. 

t 300.825 Record requirements after the 
decision docUment Is signed. 

(a) The lead agency may add 
documents to the administrative record 
file after the decision document 
selecting the response action has been 
signed if: 

(1) The documents concern a portion 
of a response action decision that the 

decision document does not address or 
reserves to be decided at a later date: or 

(2) An explanation of significant 
differences required by § 300.435(c). or 
an amended decision document is 
issued. in which case. the explanation of 
significant differences or amended . 
decision document and all documents 
that form the basis for the decision to 
modify the response action shall be 
added to the administrative record file. 

(b) The lead agency may hold 
additional public comment periods or 
extend the time for the submission of 
public comment after a decision 
document has been signed on any issues 
concerning selection of the response 
action. Such comment shall be limited to 
the issues for which the lead agency has­
requested additional comment. All 
additional comments submitted during 
such comment periods that are 
responsive to th'e request, and any 
response to these comments, along with 
documents supporting the request and 
any final decision with respect to the 
issue, shall be pl(\ced in the 
administrative record file. 

(c) The lead agency is required to 
consider comments submitted by 
interested persons after the close of the 
public comment period only to the 
extent that the comments contain 
significant information not contained 
elsewhere in the administrative record 
file which could not have been 
submitted during the public comment 
period and which substantially support 
the need to significantly alter the 
response action. All such comments and 
any responses thereto shall be placed in 
the administrative record file. 

Subpart J-Use of Dispersants and 
Other Chemicals 

§ 300.900 General. 

(a) Section 311(c)(2)(G) of the Clean 
Water Act requires that EPA prepare a 
schedule of dispersants and other 
chemicals, if any. that may be used in 
carrying out the NCP. This subpart 
makes provisions for such a schedule. 

(b) This subpart applies to the 
navigable waters of the United States 
and adjoining shorelines, the waters of 
the contiguous zone. and the high seas 
beyond the contiguous zone in 
connection with activities under the 
Outer Continental Shelf Lands Act, 
activities under the Deepwater Port Act 
of 1974, or activities that may affect 
natural resources belonging to. 
appertaining to, or under the exclusive 
management authority of the United 
States, including resources under the 
Magnuson Fishery Conservation and 
Management Act of 1976. 

(c) This subpart applies to the use of 
any chemical agents or other additives 
as defined in subpart A of this part that 
may be used to remove or control oil 
discharges. 

§ 300.905 NCP Product Scnedule. 

(a) Oil Discharges. (1) EPA shall 
maintain a schedule of dispersants and 
other chemical or biological products 
that mav be authorized for use on oil 
discharges in accordance with the 
procedures set forth in § 300.910. This 
schedule. called the NCP Product 
Schedule, may be obtained from the 
Emergency Response Division (OS-ZlO). 
U.S. Environmental Protection Agency. 
Washington, DC 20460. The telephone 
number is 1-202-382-2190. 

(2) Products may be added to the NCP 
Product Schedule by the process 
specified in § 300.920. 

(b) Hazardous Substance Re!r:ases 
[ReservedJ. 

§ 3C0.910 .Authorization of use. 

(a} The OSC. with the concurrence of 
the EPA representative to the RRT and. 
as appropriate. the concurrence of the 
RRT representatives from the states 
with jurisdiction over the navigable 
waters threatened by the release or 
discharge. and in consultation with the 
DOC and DOl natural resource trustees, 
when practicable. may authorize the use 
of dispersants. surface collecting agents. 
biological additives, or miscellaneous oil 
spill control agents on the oil discharge. 
provided that the dispersants. surface 
collecting agents. biological additives. or 
miscellaneous oil spill control agents are 
listed on the NCP Product Schedule. 

(b) The OSC. with the concurrence of 
the EPA representative to the RRT and. 
as appropriate. the concurrence of the 
RRT representatives from the states 
with jurisdiction over the navigable 
waters threatened by the release or 
discharge. and in consultation with the 
DOC and DOl natural resource trustees. 
when practicable. may authorize the use 
of burning agents on a case-by-case 
basis. 

(c) The OSC mav authorize the use of 
any dispersant. su~face collecting agent. 
other chemical agent, burning agent. 
biological additive. or miscellaneous oil 
spill control agent, including products 
not listed on the NCP Product Schedule. 
without obtaining the concutTence of the 
EPA representative to the RRT, the RRT 
representatives from the states with 
jurisdiction over the navigable waters 
threatened by the release or discharge. 
when. in the judgment of the OSC. the 
use of the product is necessary to 
prevent or substantially reduce a hazard 
to human life. The OSC is to inform the 
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EPA RRT representative and. as 
appropriate. the RRT representatives 
from the affected states and, when 
practicable, the DOC/DOl natural 
resource trustees of the use of a product 
not on the Schedule as soon as possible 
and, pursuant to the provisions in 
paragraph (a) of this section. obtain 
their concurrence or their comments on 
its continued use once the threat to 
human life has subsided. 

(d) Sinking agents shall not be 
authorized for application to oil 
discharges. 

(e) RRTs shall, as appropriate. 
consider, as part of their planning 
activities, the· appropriateness of using 
the dispersants, surface collecting 
agents, biological additives. or 
miscellaneous oil spill control agents 
listed on the NCP Product Schedule, and 
the appropriateness of using burning 
agents. Regional Contingency Plans 
(RCPs) shall, as appropriate, address the 
use of such products in specific 
contexts. If the RRT representatives. 
from the states with jurisdiction over the 
waters of the area to which an RCP 
applies and the DOC and DOl natural 
resource trustees approve in advance 
the use of certain products under 
specified circumstances as described in 
the RCP. the OSC may authorize the use 
of the products without obtaining the 
specific concurrences described in 
paragraphs (a) and (b) of this section. 

§ 300.915 Data requirements. 
(a) Dispersants. (1} Name, brand. or 

trademark, if any, under which the 
dispersant is sold. 

(2) Name. address, and telephone 
number of the manufacturer, importer, 
or vendor. 

(3) Name. address, and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures, to include 
optimum ranges_ as well as temperutures 
that will cause phase separations. 
chemica! changes. or other alterations to 
the effectiveness of the product. 

(5) Shelf life. 
(6) Recommended application 

procedures, concentrations, and 
conditions for use depending upon water 
salinity, water temperature, types and 
ages of the pollutants. and any other 
application restrictions. 

(7) Dispersant Toxicity. Use standard 
toxicity test methods described in 
Appendix C to part 300. 

(8) Effectiveness. Use standard 
effectiveness test methods described in 
Appendix C to part 300. Manufacturers 
are also encouraged to provide data on 

product performance under conditions 
other than those captured by these tests. 

(9) The following data requirements 
incorporate by reference standards from 
the 1988 Annual Book of ASTM 
Standards. American Society for Testing 
and Materials. 1916 Race Street. 
Philadelphia. Pennsylvania 19103. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 5t.l 

(i) Flash Point-Select appropriate 
method from the following: 

(A) ASTM-D 56-87, "Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

{B) ASTM-D 92-85. "Standard Test 
Method for Flash and Fire Points by 
Cleveland Open Cup"; 

(C) ASTM-D 93-85, "Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"; 

(D) ASTM-D 131()-86, "Standard 
Test Method for Flash Point and Fire 
Point of Liquids by Tag Open-Cup 
Apparatus"; or 

(E) ASTM-D 3278-82, "Standard Test 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97-87, 
"Standard Test Method for Pour Point of 
Petroleum Oils." 

(iii) Viscosity-Use ASTM-D 445--86. 
"Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Liquids (and the Calculation of Dynamic 
Viscosity)." 

(iv) Specific Gravity-Use ASTM-D 
1298-85, "Standard Test Method for 
Density, Relative Density (Specific 
Gravity), or API Gravity of Crude 
Petroleum and Liquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 1293-84. 
"Standard Test Methods for pH of 
Water." 

(10) Dispersing Agent Components. 
Itemize by chemical name and 
percentage by weight each component 
of the total formulation. The percentages 
will include maximum, minimum, and 
average weights in order to reflect 
quality control variations in 
manufacture or formulation. In addition 
to the chemical information provided in 
response to the first two sentences. 
identify the major components in at 
least the following categories: surface 
active agents, solvents, and additives. 

(11) Heavy Metals, Cyanide, and 
Chlorinated Hydrocarbons. Using 

1 Copies of theae standards may be obtained from 
the publisher. Copies may be inspected at the U.S. 
Environmental Protection Agency. 401. M St.. SW. 
Room LG. Washington, DC. or at the Office of the 
Federal Register, 1100 L Street, NW .. Room 8401. 
Washington. DC. 

standard test procedures. state the 
concentrations or upper limits of the 
following materials: 

(i) Arsenic. cadmium, chromium. 
copper. lead. mercury, nickel. zinc. plus 
any other metals that may be 
reasonably expected to be in the 
sample. Atomic absorption methods 
should be used and the detailed 
analytical methods and sample 
preparation shall be fully described. 

(ii) Cyanide. Standard calorimetric 
procedures should be used. 

(iii) Chlorinated hydrocarbons. Gas 
chromatography should be used and the 
detailed analytical methods and sample 
preparation shall be fully described. 

(12) The technical product data 
submission shall include the identity of 
the laboratory that performed the 
required tests, the qualifications of the 
laboratory staff, including professional 
biographical information for individuals 
responsible for any tests, and laboratory 
experience with similar tests. 
Laboratories performing toxicity tests 
for dispersant toxicity must demonstrate 
previous toxicity test experience in 
order for their results to be accepted. It 
is the responsibility of the submitter to 
select competent analytical laboratories 
based on the guidelines contained 
herein. EPA reserves the right to refuse 
to accept a submission of technical 
product data because of lack of 
qualification of the analytical 
laboratory, significant variance between 
submitted data and any laboratory 
confirmation performed by EPA, or other 
circumstances that would result in 
inadeq~ate or inaccurate information on 
the dispersing agent. 

(b) Surface collecting agents. (1) 
Name, brand, or trademark. if anv. 
under which the product is sold. -

(2) Name. address. and telephone 
number of the manufacturer, importer. 
or vendor. 

(3) Name, address. and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures, to include 
optimum ranges as well as temperatures 
that will cause phase separations, 
chemical changes. or other alterations to 
the effectiveness of the product. 

(5} Shelf life. 
(6) Recommended application 

procedures, concentrations, and . 
conditions for use depending upon water 
salinity, water temperature, types and 
ages of the pollutants, and any other 
application restrictions. 
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(i) Toxicity. Use standard toxicity test 
r.1ethods described in Appendi.'l: C to 
!'art 300. 

(B) The following data requirements 
incorporate by reference standards from 
tbe 1988 Annual Book of ASTM 
Standards. American Society for Testing 
and Materials, 1916 Race Street. 
Philadelphia. Pennsylvania 19103. This 
incorporation by reference was 
approved by the Director of the Feder<~ I 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. 2 

(i) Flash Point-Select appropriate 
method from the following: 

(A} ASTM-D 5tH!7, "Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

(B) ASTM-D 92-85. "Standard Test 
~.!ethod for Flash and Fire Points by 
Cleveland Open Cup''; 

(C) ASTM-D 93-aS. "Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"; 

(D) ASTM-D 1310-86. "Standard 
Test Method for Flash Point and rue 
Point of Liquids by Tag Open-Cup 
Apparatus"; or 

(EJ ASTM-D 3278-82. "Standard Test 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97-a7. 
··standard Test Method for Pour Point of 
Petroleum Oils." 

(iii) Viscosity-Use ASTM-D 445-86. 
"Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Liquids (and the Calculation of Dynamic 

· Viscosity)." 
(iv) Specific Gravity-Use ASTM-D 

1298--aS. "Standard Test Method for 
Density. Relative Density (Specific 
Gravity). or API Gravity of Crude 

· Petroleum and Liquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 1293-84. 
''Standard Test Methods for pH of 
Water." 

(9) Test to Distinguish Between 
Surface Collecting Agents and Other 
Chemical Agents. 

(i) Method Summary-Five milliliters 
of the chemical under test are mixed 
with 95 milliliters of distilled water and 
allowed to stand undisturbed for one 
hour. Then the volume of the upper 
phase is determined to the nearest one 
mill iii ter. 

(ii) Apparatus. 
(A) Mixing Cylinder: 100 milliliter 

subdivisions and fitted with a glass 
stopper. 

• Copi~ of these stllndards may be obtained from 
the publist-. Copies may be inspected at the U.S. 
Environmental Protectioo Asency. 401 M St.. SW~ 
Room LG. Washinlloll- DC. or at the Office of the 
Feder111 Regia!M.llOOLSlreel NW~ Room 8401. 
Washington. DC. 

[B) Pipettes: Volumetric pipette. 5.0 
milliliter. 

(C) Timers. 
(iii) Procedure-Add 95 milliliters of 

distilled water at 22 ·c. plus or minus 3 
·c. to a 100 milliliter mixing cylinder. To 
the surface of the water in the mixing 
cylinder, add 5.0 milliliters of the 
chemical under test. Insert the stopper 
and invert the cylinder five times in ten 
seconds. Set upright for one hour at 22 
·c. plus or minus 3 ·c. and then measure 
the chemical layer at the surface of the 
water. If the major portion of the 
chemical added (75 percent) is at the 
water surface as a separate and easily 
distinguished layer. the product is a 
surface collecting agent. 

(10) Surface Collecting Agent 
Components. Itemize by chemical name 
and percentage by weight each 
component of the total formulation. The 
percentages should include maximum. 
minimum. and average weights in order 
to reflect quality control variations in 
manufacture or formulation. In addition 
to the chemical information provided in 
response to the first two sentences. 
identify the major components in at 
least the following categories: surface 
action agents. solvents. and additives. 

(11) Heavy Metals. Cyanide. and 
Chlorinated Hydrocarbons. Follow 
specifications in paragraph [a)[15) of 
this section. 

(12) Analytical Laboratory 
Requirements for Technical Product 
Data. Follow specifications in paragraph 
(a)(16) of this section. 

(c) Biological Additi~·es. (1) Name. 
brand. or trademark. if any. under which 
the additive is sold. 

(2) Name, address. and telephone 
number of the manufacturer. importer. 
or vendor. 

(3) Name. address. and telephone 
number of primary distributors or sales 
outlets. 

(4) Special handling and worker 
precautions for storage and field 
application. Maximum and minimum 
storage temperatures. 

l5rshelf life. 
(6) Recommended application 

procedures. concentrations, and 
conditions for use, depending upon 
water salinity, water temperature, types 
and ages of the pollutants, and any other 
application restrictions. 

(7) Statements and supporting data on 
the effectiveness of the additive. 
including degradation rates. and on the 
test conditions under which the 
effectiveness data were obtained. 

(B) For microbiological cultures, 
furnish the following information: 

(i) Listing of all microorganisms by 
species. 

[ii) Percentage of each species in the 
composition of the additive. 

(iii) Optimum pH. temperature. and 
salinity ranges for use of the additive. 
and maximum and minimum pH. 
temperature, and salinity levels above 
or below which the effecth·eness of the 
additive is reduced to half its optimum 
capacity. 

(iv) Special nutrient requirements. if 
any. 

(v) Separate listing of the following. 
and test methods for such 
determinations: Salmonella. fecal 
coliform. Shigella. Staphylococcus 
Coagulase positive. and Beta Hemolytic 
Streptococci. 

(9) For enzyme additives furnish the 
following information: 

(i) Enzyme name(s). 
(ii) International Union of 

Biochemistry (I.U.B.) number(s). 
(iii) Source of the enzyme. 
(iv) Units. 
(v) Specific Activity. 
(vi) Optimum pH. temperature. and 

salinity ranges for use of the additive. 
and maximum and minimum pH. 
temperature. and salinity levels above 
or below which the effectiveness of the 
additive is reduced to half its optimum 
capacity. 

(vii) Enzyme shelf life. 
(viii) Enzyme optimum storage 

conditions. 
(10) Laboratory Requirements for 

Technical Product Data. Follow 
specifications in paragraph (a)(16) of 
this section. 

(d) Burning Agents. EPA does not 
require technical product data 
submissions for burning agents and docs 
not include burning agents on the l':CP 
Product Schedule. 

(e) .\Iiscellaneous Oil Spi!l Control 
Agents. (1) ;-.:arne. brand. or trademark. 
if anv. under which the miscellaneous 
oil spill control agent is sold. 

(2) Name, address. and telephone 
number of the manufacturer. importer, 
or vendor. 

(3) !'\arne. address. and telephone 
number of primary distributors or sales 
outlets. · 

(4) Special handling and worker 
precautions fontorage and field 
application. Maximum and minimum 
storage temperatures. to include 
.optimum ranges as well as temperatures 
that will cause phase separations. 
chemical changes, or other alternatives 
to the effectiveness of the product. 

(5) Shelf life. 
(6) Recommended applicati"on 

procedures. concentrations. and 
conditions for use depending upon water 
salinity. water temperature. types and 
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ages oi the pollutants, and any other 
application restrictions. 

(7) Toxicity. Use standard toxicity test 
methods described in Appendix C to 
part 300. 

(8) The :oi:c :i::: :.'..:;•3. ~2c.-~:~~:nents 
i:-:..co!"::;orJ.te b·.- :-:;~~~ ... 1 :;:!c2 .st2.r::..:J.rds fz-or:: 
the 1S38 Ann~al Book of AST::Vl 
Standards. American Society for Testing 
and Materials, 1916 Race Street. 
Philadelphia, Pennsylvania 1!3103. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S. C. 
552(a) and 1 CFR part 51.3 

(i) Flash Point-Select appropriate 
method from the following: 

(A) ASTI.-1-D 56-87, "Standard Test 
Method for Flash Point by Tag Closed 
Tester"; 

(B) ASThf-D 92-85, "Standard Test 
Method for Flash and Fire Points by 
Cleveland Open Cup"; 

(C) ASThf-D 93-85, "Standard Test 
Methods for Flash Point by Pensky­
Martens Closed Tester"; 

(D) ASTM-D 131~86, "Standard 
Test Method for Flash Point and Fire 
Point of Liquids by Tag Open-Cup 
Apparatus"; or 

(E) ASThf-D 3278-82, "Standard Test 
Methods for Flash Point of Liquids by 
Setaflash Closed-Cup Apparatus." 

(ii) Pour Point-Use ASTM-D 97-87, 
"Standard Test Method for Pour Point of 
Petroleum Oils." 

(iii) Viscosity-Use ASTM-D 44s-86, 
"Standard Test Method for Kinematic 
Viscosity of Transparent and Opaque 
Liquids (and the Calculation of Dynamic 
Viscosity)." 

(iv) Specific Gravity-Use ASTM-D 
12!)3-85, "Standard Test Method for 
Density, Relative Density (Specific 
Gravity), or API Gravity of Crude 
Petroleum and Liquid Petroleum 
Products by Hydrometer Method." 

(v) pH-Use ASTM-D 1293-84, 
"Standard Test Methods for pH of 
Water." 

(9) Miscellaneous Oil Spill Control 
Agent Components. Itemize by chemical 
name and percentage by weight each 
component of the total formulation. The 
percentages should include maximum, 
minimum. and average weights in order 
to reflect quality control variations in 
manufadure or formulation. In addition 
to the chemical information provided in 
response to the first two sentences. 
identify the major components in at 
least the following categories: surface 
active agents. solvents. and additives. 

3 Copies of these standards may be obtain~d from 
the publisher. Copies may be inspected at the U.S. 
Environmental Protection Agency, 401 M St.. SW .. 
Room LG. Washington. DC. or at the Office o£ the 
Federal RP.gisler. 1100 L Street. NW .. Room 8-101. 
Washin~ton. DC. 

(10) Heavy Metals. Cyanide, and 
Chlorinated Hydrocarbons. Follow 
specifications in paragraph (a}(15) of 
this section. 

(11) For any miscella:-~eous oil ~p;!l 
·::;;:t:-~1 .:.ser.~ ~~lut -::::-:.· ..ii:-is 
;::ic::: . ..:ioio.glc3l cu::~i-~3 or enz~·r::~ 
additives. furnish the information 
specified in paragraphs (c)(8) and (c)(9) 
of this section. as appropriate. 

(12) Analytical Laboratory 
Requirements for Technical Product 
Data. Follow specifications in paragraph 
(a)(16) of this section. 

§ 300.920 Addition of products to 
schedule. 

(a) To add a dispersant, surface 
collecting agent, biological additive, or 
miscellaneous oil spill control agent to 
the NCP Product Schedule, the technical 
product data specified in § 300.915 must 
be submitted to the Emergency 
Response Division (OS-210), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington. DC 20460. If 
EPA determines that the required data 
were submitted, EPA will add the 
product to the schedule. 

(b) EPA will infonn the submitter in 
writing, within 60 days of the receipt of 
technical product data, of its decision on 
adding the product to the schedule. 

(c) The submitter may assert that 
certain information in the technical 
product data submissions is confidential 
business information. EPA will handle 
such claims pursuant to the provisions 
in 40 CFR part 2, subpart B. Such 
information must be submitted 
separately from non-confidential 
information, clearly identified, and 
clearly marked "Confidential Business 
lnformation." If the submitter fails to 
make such a claim at the time of 
submittal, EPA may make the 
information available to the public 
without further notice. 

(d) The submitter must notify EPA of 
any changes in the composition, 
formulation, or application of the 
dispersant. surface collecting agent. 
biological additive, or miscellaneous oil 
spill control agent. On the basis of this 
data, EPA may require retesting of the 
product if the change is likely to affect 
the effectiveness or toxicity of the 
product. 

(e) The listing of a product on the NCP 
Product Schedule does not constitute 
approval of the product. To avoid 
possible misinterpretation or 
misrepresentation, any label. 
advertisement, or technical literature 
that refers to the placement of the 
product on the NCP Schedule must 
either reproduce in its entirety EPA's 
written statement that it will add the 
product to the NCP Product Schedule 

under§ 300.!J20(b). or include the 
disclaimer shown below. Ii the 
disclaimer is used. it must be 
conspicuous and must be fully 
re;Jroduced. Faibre to co:np!;· ·s; ~;, 
~h~se l'est~ictions :~ .:-:- .;ther '::-:Jro~"~ 
a~tern~~ tO der.1onstr~re the approved or 
the product by any NRT or other U.S. 
Government agency shall constitute 
grounds for removing the product from 
the NCP Product Schedule. 

Disclaimer 

[PRODUCT :-JA.:-.!E] is on the U.S. 
Environmental Protection Agency's i\OC? 
Product Schedule. Tt-.is listing does i\OOT 
mean that EPA approves. recommends. 
licenses, certifies. or authorizes the use of 
[product name] on an oil discharge. This 
listing means only that data have been 
submitted to EPA as required by subpart J of 
the National Contingency Plan. § 300.915. 

Subpart K-Federal Facilities 
(Reserved) 

3. Units 1.0, 2.0, and 4.0 oi Appendix C 
to part 300 are amended by revising the 
first sentence of subunit 1.1. and 
subunits 2.5 (step 13). and 2.6 (steps 15 
and 16) and IX. to read as follows: 

Appendbc C to Part 300-Revised Standard 
Dispersant Effectiveness and Toxicity Tests 

1.0 Introduction 

1.1 Scope and Applicatiun. These 
methods apply to "dispersants" invol-.-:ng 
subpart J (Use of Dispersants and Other 
Chemicals) in 40 CFR part 300 (National Oil 
and Hazardous Substances Pollution 
Contingency Plan). • • • 

2.0 Revised Standard Dispersant 
Effectiveness Test 

.., ... . . . 
--" 

13. Spectrophotometrically determine :he 
absorbance of the extract using the identic;;! 
wavelength and cell used to calibrate the 
spectrophotometer. From the calibration 
curve. determine the concentration of oil in 
the chloroform. 

Compute the concentration of oil in t~.e 
sample as follows: 

C, x (volume of chloroform used) 
c •• = ------------ (~) 

(volume oi sample) 

where: 
c~. is the concentration of dispersed oil in the 
sample and C, is the measured concentration 
of oil in the chloroform extract. 
- Note that the standard sample volume is 

500 ml and the volume of chloroform used 
should also be expressed in rill. 

Repeat steps 1 through 13 at least three 
times for each of the three required volumes 
of dispersant. 
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2.6 ••• 

15. Spectrophotometrical!v determine t!:e 
absorbance of the extract using the identical 
wa\·elength and cell used to calibrate the 
'5~·2>:~:-o?hotc:r:f:!C'!". F:-P~ ~:-:e c:..;.;ibr:~:~~~~ 
\;L~·;e, Lictcr:::~r:c t::e ~o::c~po:;din·~ 
concentratiOn oi oii in <he chloroiurm. 
Compute the dispersant blank correction for 
25 ml of dispersant as follows: 

C. X (volume of chloroform used) 0 = _ ____:_ _______ __;_ (31 

(volume of sample) 

where: 
0 is the blank correction for 25 ml of 
dispersant. and C. is the measured 
concentration of oil in the chloroform extract. 

Note that the standard sample volume is 
500 ml and the volume of chloroform used 
should also be expressed in mi. 

The Dispersant Blank Correction (ODC) for 
other volumes of dispersant used in a test 
may then be computed as: 

OBC 

0 X (volume in ml of 
dispersants used)_ -----=-------'-- ( 4) 

25 ml 

16. Clean the test tank and prepare the 
synthetic seawater at 23:!::1 ·cas described 
in Step 1. Do not install the containment 
cylinder. Prepare 100 ml of test oil as 
described in Steps 4 and 5. and add it to the 
test tank. Continue the test procedure as 
described in Steps 8 through 13. The Oil 
Blank Correction (OBC) is: 

OBC 

C, X (volume of chloroform 
used) _____ ;___ ___ (5) 

(volume of sample) 

4.0 Summary Technical Product Test Data 
Format 

IX. Phrsical Properties of Dtsoersant/ 
Surface Collecting Agent: · 

1. Flash Point: ("F). 
2. Pour Point: rFJ. 
3. Viscosity: __ at __ 'F 

(centistokes). 
~.Specific Gravity: __ -_ at __ "F. 
5. pH: (10 percent solution if hydrocarbon 

based). 
6. Surface Active Agents (Dispersants).' 
7. Solvents (Dispersants).' 
8. Additives (Dispersants). 
9. Solubility (Surface Collecting Agents). 

4. Appendix D is being added to part 
300 to read as follows: 

• If the submitter claims that the infonnation 
presented under this tubheading is confidential this 
lnfonnation should be submitted on a separate 
sheet of paper clearly labeled according to the 
subheading and entitled ""Confidential Information." 

Appendi.x D to Part leo-Appropriate Actions 
and Methods of Remedying Releases 

{a) This Appendix D to part 300 describes 
types of remedial actions generally 
~ppropriate for specific situations commonly 
ro,;nd .:..:.t :-c~:cd!~tl ;;itcs Jr.U :i.Jt!i r.1ed~oCs fur 
re!:l;;tiying reicases th<.~t :;;a\· be consir..!cr~d 
by the lead agency to accomplish a particular 
response action. This list shall not be 
considered inclusive of all possible methods 
of remedying releases and does not limit the 
lead agency from selecting any other actions 
deemed necessary in response to any 
situation. 

(b) In response to contaminated soil. 
sediment, or waste. the following types of 
response actions shall generally be 
considered: removal. treatment. or 
containment of the soil. sediment, or waste to 
reduce or eliminate the potential for 
hazardous substances or pollutants or 
contaminants to contaminate other media 
(ground water. surface water, or air) and to 
reduce or eliminate the potential for such 
substances to be inhaled. absorbed, or 
ingested. 

(1) Techniques for removing contaminated 
soil. sediment, or waste include the following: 

(i) Excavation. 
(ii) Hydraulic dredging. 
(iii) Mechanical dredging. 

(2) Techniques for treating contaminated 
soil. sediment. or waste include the following: 

(i) Biological methods. including the 
following: 

(A) Treatment via modified conventional 
wastewater treatment techniques. 

(D) Anaerobic. aerated, and facultative 
lagoons. 

(C) Supported growth biological reactors. 
(D) Microbial biodegradation. 
(ii) Chemical methods. including the 

following: 
(A) Chlorination. 
(B) Precipitation. flocculation, 

sedimentation. 
(C) Neutralization. 
[D) Equalization. 
{E) Chemical oxidation. 
(iii) Physical methods. including the 

following: - · 
(A) Air stripping. 
[B) Carbon absorption. 
(C) Ion exchange. 
{D) Reverse osmosis. 
(E) Permeable bed treatment. 
(F) Wet air oxidation. 
(G) Solidification. 
(H) Encapsulation. 
(I) Soil washing or flushing. 
(J) Incineration. 
(c) In response to contaminated ground 

water. the following types of response 
actions will generally be considered: 
Elimination or containment of the 
contamination to prevent further 
contamination, treatment and/or removal of 
such ground water to reduce or eliminate the 
contamination, physical containment of such 
ground water to reduce or eliminate potential 
exposure to such contamination, and/or 
restrictions on use of the ground water to 
eliminate potential exposure to the 
contamination. 

(1) Techniques that can be used to contain 
or restore contaminated ground water include 
the following: 

{i) Impermeable barriers. includinl! the 
following: 

~.-\iS>~::": walL. 
· J: C _-:)-.; i c:~rt~jns. 
tC) s;1eet pilings. 
(ii) Permeable treatment beds. 
(iii) Ground-water pumping. including the 

followir.~: 
(A) Water table adjustment. 
(B) Plume containment. 
(iv) Leachate control, including the 

following: 
(A) Subsurface drains. 
(BI Drainage ditches. 
(C) Liners. 
(2) Techniques suitable for the control of 

contamination of water and sewer lines 
include the following: 

(i) Grouting. 
~~~)Pipe relining and sleeving. 
(w) Sewer relocation. 
(d)(l)ln response to contaminated surface 

water. the following types of response 
actions shall generally be considered: 
Elimination or containment of the 
contamination to prevent further pollution. 
and/or treatment of the contaminated water 
to reduce or eliminate ita hazard potential. 

(2) Techniques that can be used to control 
or remediate surface water include the 
fol:owin(l: 

(i) Surface seals. 
(ii) Surface water diversions and collectio~ 

systems. including the following: 
[A) Dikes and berms-. 
(D) Ditches. diversions, waterwavs. 
(C) Chutes and downpipes. • 
(D) Levees. 
(E) Seepage basins and ditches. 
(F) Sedimentation basins and ditches. 
(G) Terraces and benches. 
(iii) Grading. 
(iv) Revegetation. 
(e) In response to air emissions. the 

following techniques will be considered: 
[1) Pipe vents. 
(21 Trench vents. 
{3) Gas barriers. 
( 4) Gas collection. 
[S) Overpacking. 
(6) Treatment for gaseous emissions. 

including the following: 
(i) Vapor phase adsorption. 
(ii) Thermal oxidation. 
(f) Alternative water supplies can be 

provided in several ways. including the 
following: 

(i) Individual treatment units. 
{ii) Water distribution system. 
(iii) New wells in a new location or deeper 

wells. 
(iv) Cisterns. 
(v) Bottled or treated water. 
(11i) Upgraded treatment for existing 

distribution systems. 
(g) Temporary or permanent relocation of • 

residents, businesses. and community 
facilities may be provided where it is 
determined necessary to protect human 
health and the environme!lt. 
[FR Doc. 90-2928 Filed 3-7-90; 8:45amj 
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